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Part 1 Preliminary
Section 1
Part 1 Preliminary
1 Name of Act
This Act is the Public Sector Management Act 1994.
3 Definitions for Act
In this Act:
Note A definition applies except so far as the contrary intention appears (see
Legislation Act, s 155).
administering chief executive means the chief executive of the
administrative unit responsible for administering this Act.
administrative unit means a unit of the service established under
section 13 (1) (a).
auditor-general’s office means the auditor-general and the staff
assisting the auditor-general under the Auditor-General Act 1996,
section 23.
authorised doctor means a doctor authorised by the chief executive
of the administrative unit primarily responsible for public health
matters, or the commissioner, to—
(a) perform medical examinations under this Act; and
(b) make recommendations under this Act in relation to
redeployment or retirement; and
(c) make recommendations under this Act in relation to the health
and physical fitness of officers whose appointment to the
service on probation has not been confirmed.
autonomous instrumentality means—
(a) the auditor-general’s office; or
page 2 Public Sector Management Act 1994 R19
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Preliminary Part 1

Section 3

(b) the Office of the Director of Public Prosecutions.

chief executive means a person employed under section 28 or
section 30 to perform the duties of an office of chief executive.

chief executive officer, in relation to a territory instrumentality,
means the person who has responsibility for managing the affairs of
the instrumentality.

chief executive officer, in relation to an autonomous
instrumentality, means—

(a) for the Office of the Director of Public Prosecutions—the
director of public prosecutions; and

(b) for the auditor-general’s office—the auditor-general.
classification means—

(a) in relation to an executive office—a description that identifies
the class of offices to which the office belongs, being a class of
offices with the same range of salaries; and

(b) in relation to an office that is not an executive office—a
description that identifies the class of offices to which the
office belongs, being a class of offices that are of a similar
kind, that have responsibilities of a similar level, the
performance of the duties of which requires work of similar
value and the salary, or range of salaries, applicable to which
are the same; and

(c) in relation to an officer who holds an office—the classification
of that office; and

(d) in relation to an unattached officer—the classification that the
officer has as an unattached officer determined in accordance
with section 56 (4) or section 69.

clerk, for division 3.8 (Legislative Assembly—clerk and
secretariat)}—see section 45.

R19
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Part 1 Preliminary
Section 3
commissioner means the Commissioner for Public Administration
appointed under section 18 (1).
Commonwealth officer means an officer of the Australian Public
Service constituted by the Public Service Act 1922 (Cwlth),
section 10.
criminal offence means—
(a) an offence against a law of the Territory or the
Commonwealth; or
(b) an offence against a law of a State or another Territory, being
an offence of a kind that if committed in, or within the
jurisdiction of, the ACT would constitute an offence against a
law of the Territory; or
(c) an offence against a law of, or of a part of, a foreign country,
being an offence of a kind that if committed in, or within the
jurisdiction of, the ACT would constitute an offence against a
law of the Territory or the Commonwealth.
director means the director of the merit protection agency.
employee means—
(a) a chiefexecutive; or
(b) an executive; or
(c) aperson engaged under division 5.7; or
(d) a person who is an employee because of the Public Sector
Management (Consequential and Transitional Provisions) Act
1994.
executive means a person employed under section 72 or section 76
to perform the duties of an executive office.
executive office means an office created under section 54A.
page 4 Public Sector Management Act 1994 R19
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Preliminary Part 1

Section 3

government agency means—
(a) an administrative unit; or
(b) aterritory instrumentality; or

(c) a statutory office-holder and the staff required to assist the
statutory office-holder.

industrial award means—
(a) an award under the Workplace Relations Act 1996 (Cwlth); or

(b) an award or order under the Conciliation and Arbitration Act
1904 (Cwlth); or

(c) a determination, award or order made by a prescribed person,
tribunal or body under a law of the Commonwealth or the
Territory.

Legislative Assembly secretariat means the Legislative Assembly
secretariat under section 53A.

management standards means the management standards made
under section 251.

Merit Protection Act means the Merit Protection (Australian
Government Employees) Act 1984 (Cwlth).

merit protection agency means the Merit Protection and Review
Agency established by the Merit Protection Act.

non-appellable promotion means a promotion under section 83 to
an office having—

(a) a classification equal to or higher than the classification of
senior officer grade C; or

(b) a classification equivalent to a classification mentioned in
paragraph (a), being a classification prescribed, or included in
a class of classifications prescribed, by the management

R19
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Part 1 Preliminary

Section 3
standards other than an office for appointment to which
teaching qualifications are required.

office of chief executive means an office created under section 27.

officer means—

(a) a person who is an officer because of the Public Sector
Management (Consequential and Transitional Provisions) Act
1994; or

(b) a person appointed to be an officer under division 5.3 or
division 5.8; or

(c) aperson who is to be taken to be an officer in accordance with
section 115A.

overseas means outside Australia and the Territories.

part-time office means an office in relation to which a declaration

under section 33 or section 60 is in force.

prescribed means prescribed by the management standards.

promotion, in relation to an officer, means a movement of the

officer within the service for the purpose of holding an office of a

higher classification than the office held by the officer immediately

before being so moved.

promotion appeal committee means a promotion appeal committee

established under the Merit Protection Act, part 2, division 2,

subdivision B.

public employee means a person—

(a) employed in the service; or

(b) employed by a territory instrumentality or a statutory office-
holder.

public sector means all government agencies and public employees.

relevant chief executive means—

page 6 Public Sector Management Act 1994 R19
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Preliminary Part 1

Section 3

(2)

(b)

(©)

(d)

in relation to an administrative unit, including the officers and
employees employed, or to be employed, in the administrative
unit—the chief executive responsible for the administrative
unit; or

in relation to a territory instrumentality, including the officers
and employees employed, or to be employed, in the territory
instrumentality—the person who has the powers of a chief
executive in relation to the staff; or

in relation to a statutory office, including the officers and
employees employed, or to be employed, to assist the statutory
office-holder—the statutory office-holder, if the office-holder
has the powers of a chief executive in relation to the staff; or

Note Certain statutory office-holders have all the powers of a chief
executive of an administrative unit (see s 25).

in relation to an unattached officer—the chief executive who
has control of the administrative unit in which the officer last
held an office.

relevant staff organisation, in relation to an office or a position in a
government agency, means an organisation—

(2)

(b)

(©)

that is an organisation within the meaning of the Workplace
Relations Act 1996 (Cwlth); and

for membership of which a person holding the office or
performing the duties of the position, as the case may be,
would be entitled; and

that is a party to an industrial award that applies in relation to
the remuneration payable in relation to the office or position,
as the case may be, being an industrial award to which the
Minister who is responsible for the agency is also a party.

secretariat, for division 3.8 (Legislative Assembly—clerk and
secretariat)}—see section 45.
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Part 1 Preliminary
Section 3A

service means the Australian Capital Territory Public Service

mentioned in section 12.

statutory office-holder means the holder of an office established by

an Act, and includes everyone who at any time occupy for the time

being, or perform for the time being the duties of, such an office.
territory instrumentality means a body corporate that is established
by or under an Act, or under the Corporations Act, and—

(a) is comprised of people, or has a governing body comprised of
people, a majority of whom are appointed by a Minister or an
agency or instrumentality of the Territory; or

(b) is subject to control or direction by a Minister; or

(c) 1is declared under section 3A to be a territory instrumentality;

but does not include—

(d) an administrative unit; or

(¢) a body declared under section 3A not to be a territory
instrumentality.

unattached officer means an officer who does not hold an office,

but does not include a person who is a detached officer within the

meaning of division 9.4.

3A Declaration of territory instrumentalities
(1) The Minister may, in writing, declare that a body is or is not a
territory instrumentality for this Act.
(2) A declaration is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.
4 Operation of Act
This Act operates both within and outside the ACT.
page 8 Public Sector Management Act 1994 R19
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Preliminary Part 1

Section 5

5 Application

Unless the contrary intention appears, the provisions of this Act do
not apply to any of the following:

(a) ajudge of the Supreme Court;

(b) the master of the Supreme Court;

(c) amagistrate;

(d) aperson engaged in an honorary capacity;

() a person remunerated by fees, allowances or commissions
only;

(f) the Legal Aid Commission (A.C.T.);
(g) ACTEW Corporation Limited;

(h) ACTTAB Limited;

(1) the University of Canberra.

R19 Public Sector Management Act 1994 page 9
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Part 2 Administration of the public sector
Division 2.1 Values and general principles

Section 6

Part 2 Administration of the public
sector

Division 2.1 Values and general principles

6 Values and principles

Government agencies shall have an objective of implementing the
following values and principles:

(a) service to the public;

(b) responsiveness to—
(1) the requirements of the government; and
(i) the needs of the public;

(c) accountability to the government for the ways in which
functions are performed;

(d) fairness and integrity;

(e) efficiency and effectiveness.

7 General principles of public administration

The public sector shall be administered with an objective of giving
effect to the following principles:

(a) the public sector shall be administered to provide quality
services to the public;

(b) decisions shall be as fair as possible;
(c) the best management practices shall be used;

(d) the public sector shall be structured and organised to facilitate
the timely and effective performance of its functions;

page 10 Public Sector Management Act 1994 R19
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Administration of the public sector Part 2
Values and general principles Division 2.1

Section 8

(e) there shall be a clear and explicit delineation of the
responsibilities and accountabilities of public employees,
administrative units and territory instrumentalities;

(f) the public sector shall be managed in accordance with
principles of access and equity by giving all members of the
public the opportunity to have a fair share of the resources
which the Territory manages on their behalf and an opportunity
to gain access to the resources to which they are entitled;

(g) the public sector shall be administered to minimise the
possibility of unlawful discrimination.

General principles of management in employment
matters

In employment matters, government agencies shall be administered
with an objective of giving effect to the following principles:

(a) selection processes shall be directed towards and based on a
proper assessment of merit;

(b) all officers shall be afforded equal opportunities to secure
promotion and advancement in their employment on the basis
of relative merit;

(c) best practices shall be adopted in the training and development
of staff;

(d) public employees shall be provided with safe and healthy
working conditions;

(e) public employees shall be afforded opportunities for
appropriate participation in the decision-making processes
relating to the administration of the government agencies in
which they work.
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Part 2

Administration of the public sector

Division 2.1 Values and general principles
Section 9
9 General obligations of public employees

A public employee shall, in performing his or her duties:

(2)
(b)
(©)
(d)

(e)

®

(2

(h)

@)

exercise reasonable care and skill;
act impartially;
act with probity;

treat members of the public and other public employees with
courtesy and sensitivity to their rights, duties and aspirations;

in dealing with members of the public, make all reasonable
efforts to assist them to understand their entitlements under the
territory laws and to understand any requirements that they are
obliged to satisfy under those laws;

not harass a member of the public or another public employee,
whether sexually or otherwise;

not unlawfully coerce a member of the public or another public
employee;

comply with this Act, the management standards and all other
territory laws;

comply with any lawful and reasonable direction given by a
person having authority to give the direction;

if the employee has an interest, pecuniary or otherwise, that
could conflict, or appear to conflict, with the proper
performance of his or her duties—

(1) disclose the interest to his or her supervisor; and
(i1) take reasonable action to avoid the conflict;

as soon as possible after the relevant facts come to the
employee’s notice;
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Administration of the public sector Part 2
Values and general principles Division 2.1

Section 10

(k)

not take, or seek to take, improper advantage of his or her
position in order to obtain a benefit for the employee or any
other person;

(I) not take, or seek to take, improper advantage, for the benefit of
the employee or any other person, of any information acquired,
or any document to which the employee has access, as a
consequence of his or her employment;

(m) not disclose, without lawful authority—
(1) any information acquired by him or her as a consequence
of his or her employment; or
(i) any information acquired by him or her from any
document to which he or she has access as a consequence
of his or her employment;

(n) not make a comment that he or she is not authorised to make
where the comment may be expected to be taken to be an
official comment;

(o) not make improper use of the property of the Territory;

(p) avoid waste and extravagance in the use of the property of the
Territory;

(q) report to an appropriate authority—

(1) any corrupt or fraudulent conduct in the public sector that
comes to his or her attention; or
(i) any possible maladministration in the public sector that he
or she has reason to suspect.
10 Sections 6, 7, 8 and 9 subject to other provisions

Sections 6, 7, 8 and 9 have effect subject to the other provisions of
this Act and any other Act.
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Part 2 Administration of the public sector

Division 2.2 Constitution of the service
Section 11
1 Legal effect

(1) Nothing in this division is to be taken to create any legal rights not
in existence before the enactment of this part or to affect any rights
in existence before that enactment or that would, apart from this
part, have come into existence after that enactment.

(2) Subsection (1) does not prevent a contravention of section 9 (a)
to (p) by an officer or employee from being dealt with under part 9.

Division 2.2 Constitution of the service

12 ACT Public Service

(1) The body known as the Australian Capital Territory Government
Service that was, immediately before the day fixed for the Public
Sector Management (Amendment) Act 1995, section?2 (2), in
existence because of this Act continues in existence by force of this
subsection under the name of the Australian Capital Territory Public
Service.

(2) The service is constituted by—
(a) the chief executives; and
(b) the executives; and
(c) other employees; and
(d) officers.

(3) The Territory is the employer of all members of the service.
Division 2.3 Administrative arrangements

13 Constitution of administrative units
(1) The Chief Minister may, from time to time, in writing—

(a) establish administrative units; and
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Administrative arrangements Division 2.3

Section 14

2)

3)

14

(1)

(2)

15
(1)

2)

(b) place chief executives in control of the administrative units.

An administrative unit consists of the offices within that
administrative unit.

An instrument under subsection (1) is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

Ministerial responsibility and functions of administrative
units

The Chief Minister may, in writing—

(a) allocate to a Minister responsibility for 1 or more
administrative units; and

(b) allocate to an administrative unit responsibility for all or any of
the enactments and matters for which the relevant Minister is
responsible.

An instrument under subsection (1) is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

Machinery of government changes—officers

If an administrative unit is abolished, the Chief Minister or the
commissioner may, in writing, transfer an office in the
administrative unit to another administrative unit.

If, because of administrative arrangements approved by the Chief
Minister, a matter that immediately before those arrangements took
effect was the responsibility of an administrative unit (the losing
area) becomes the responsibility of another administrative unit (the
gaining area), the commissioner may, in writing, transfer an office
in the losing area to the gaining area where the holder of the office
is required to perform duties that—

(a) relate wholly or mainly to that matter; or
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Part 2
Division 2.3

Section 15

Administration of the public sector
Administrative arrangements

€)

(4)

)

(6)

(7

(b) are certified by the Chief Minister to be ancillary to, or
attributable to, that matter.

The transfer of an office under subsection (1) or (2) does not affect
the identity of that office or anything done in relation to the office
before the transfer.

Without limiting the operation of subsection (3)—

(a) if immediately before its transfer, an office was occupied by a
person—the office continues to be occupied by the person; and

(b) if immediately before its transfer, an office was a part-time
office—the office continues to be a part-time office.

A person occupying an office that has been transferred to an
administrative unit under subsection (1) or (2) shall be taken to have
been transferred to the administrative unit.

If immediately before the transfer of an office to an administrative
unit (the gaining area)—

(a) the office was vacant; and

(b) a person had been selected to fill the office following action
taken for that purpose in accordance with this Act and the
management standards and written notification of his or her
selection had been forwarded to the person; and

(c) the remaining steps necessary to fill the office in accordance
with this Act and the management standards had not been
taken;

those steps shall be taken in the gaining area.

If immediately before the transfer of an office from one
administrative unit (the losing area) to another administrative unit
(the gaining area)—

(a) the office was vacant; and
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Administration of the public sector Part 2
Administrative arrangements Division 2.3

Section 16

(8)

)

(b) steps had been taken in the losing area to fill the office in
accordance with this Act and the management standards but no
notification of the selection of a person had been forwarded;

the remaining steps necessary to fill the office in accordance with
this Act and the management standards may be taken in the gaining
area.

Subsection (7) does not impose an obligation on the gaining area, or
on an officer in the gaining area, to take the remaining steps
necessary to fill the office.

An instrument under subsection (1) that is expressed to transfer an
office on the abolition of an administrative unit may be made before
the abolition takes effect.

16 Machinery of government changes—employees
(1) If—

(a) an administrative unit is abolished; or

(b) because of administrative arrangements approved by the Chief
Minister, a matter that was the responsibility of an
administrative unit (the losing area) immediately before those
arrangements took effect becomes the responsibility of another
administrative unit (the gaining area);

subsection (2) has effect.

(2) The commissioner may direct in writing that—

(a) if subsection (1) (a) applies—an employee who was employed
in the administrative unit immediately before the abolition is to
be employed in another administrative unit; or

(b) if subsection (1) (b) applies—an employee who was employed
in the losing area immediately before the arrangements took
effect is to be employed in the gaining area;
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Part 2 Administration of the public sector
Division 2.3 Administrative arrangements

Section 16

and, if such a direction is given, an employee shall be taken as from
that time to be employed as so directed, in the same capacity and
subject to the same conditions as were applicable immediately
before that time.

(3) Without limiting subsection (2), that subsection does not extend the
term of employment of a person beyond the time when it would
have ended if the employment had not been affected by a direction
under that subsection.

(4) An instrument made for subsection (2) may be made before the
abolition takes effect.
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Management of the service Part 3

Preliminary Division 3.1
Section 17
Part 3 Management of the service
Division 3.1 Preliminary
17 Meaning of officer in pt 3
In this part:
officer includes an employee.
Division 3.2 Role of commissioner

18 Appointment of commissioner

(1) The Chief Minister may, by writing, appoint a person to be
Commissioner for Public Administration.

(2) An appointment is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.

(3) However, subsection (2) does not apply to the appointment if the
Legislation Act, division 19.3.3 (Appointments—Assembly
consultation) applies to the appointment.

Note Under the Legislation Act, s 229 the appointment is a disallowable
instrument.

19 Acting appointment

(1) The Chief Minister may appoint a person to act in the office of
commissioner.

(2) Section 65 does not apply in relation to an appointment under this
section.

20 General functions

(1) The commissioner shall—
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Part 3

Management of the service

Division 3.2 Role of commissioner

Section 21

2)

21
(1)

2)

3)

(4)

)

(a) advise the Chief Minister on the management of the service as
a whole; and

(b) implement administrative rearrangements at the direction of
the Chief Minister; and

(c) exercise any other functions given to the commissioner by this
Act or any other law.

The commissioner may exercise the powers of any person to whom
chief executive powers have been given other than the chief
executive officer of an autonomous instrumentality.

Review of government agencies or functions

In this section, a reference to the service includes a reference to a
government agency but does not include an autonomous
instrumentality.

Subject to subsection (3), the commissioner, with the approval of
the Chief Minister, may authorise management reviews to be
undertaken in relation to—

(a) the service or a part of the service; or
(b) the functions of the service or a part of the service; or

(c) the possible variation of the functions referred to in
paragraph (b) including the addition of functions to the service
or a part of the service.

If a proposed review would relate to the Legislative Assembly
secretariat, the commissioner may, with the approval of the Speaker,
undertake the review.

The commissioner shall notify the relevant chief executive in
writing before the commencement of the review.

On completion of the review, the commissioner may make
recommendations to the relevant chief executive on the action that
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Management of the service Part 3
Role of commissioner Division 3.2

Section 22

(6)

(7)

22
(1)

)

€)

should be taken, or could be taken, to give effect to any proposals
arising from that review.

If the relevant chief executive disagrees with the recommendations
or does not within a reasonable time take action to implement them,
the chief executive shall—

(a) notify the relevant Minister and the Chief Minister of his or her
reasons for disagreeing with the recommendations or not
taking action to implement them; and

(b) provide a copy of those reasons to the commissioner.

The commissioner shall, from time to time, report to the Chief
Minister on the operation of this section.

Investigative powers of commissioner

The commissioner may, for the purpose of carrying out the
commissioner’s functions—

(a) conduct inspections of, or make inquiries or investigations into
the operations of, government agencies; and

(b) enter premises occupied by a government agency at any time.

For an inspection, inquiry or investigation, the commissioner, or a
person authorised in writing by the commissioner, may, by written
notice given to a person, require the person to appear before the
commissioner, at a stated time and place, to do either or both of the
following:

(a) to give evidence;

(b) to produce a stated document or other thing relevant to the
inspection, inquiry or investigation.

The commissioner may require a witness appearing before the
commissioner to give evidence for an inspection, inquiry or
investigation to do 1 or more of the following:
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Part 3

Management of the service

Division 3.2 Role of commissioner
Section 22A

(a) to take an oath;

(b) to answer a question relevant to the inspection, inquiry or
investigation;

(c) to produce a stated document or other thing relevant to the
inspection, inquiry or investigation.

Note I  Oath includes affirmation and take an oath includes make an
affirmation (see Legislation Act, dict, pt 1).

Note 2 The Legislation Act, s 170 and s 171 deal with the application of the
privilege against selfincrimination and client legal privilege.

(4) An inspection, inquiry or investigation by the commissioner is a
legal proceeding for the Criminal Code, chapter 7 (Administration
of justice offences).

Note That chapter includes offences (eg perjury, falsifying evidence, failing
to attend and refusing to be sworn) applying in relation to inspections,
inquiries or investigations by the commissioner.

22A Witness expenses

A person, other than an officer, is not required to comply with a

notice given to the person under section 22 (2) unless a reasonable

amount for expenses that the person would incur in complying with
the notice on any day when the person’s attendance is required is
paid or tendered to the person—

(a) when the notice is given to the person; or

(b) within a reasonable time before the date for compliance

mentioned in the notice.
23 Records of members

(1) The commissioner shall cause to be kept a record of each member of
the service, showing—

(a) the date of birth of the member; and

(b) for each officer—
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Management of the service Part 3
Exercise of chief executive powers in relation to certain public employees Division 3.3

Section 24

(i) the date when the officer was appointed to the service;
and

(i1) the classification of the officer; and
(c) for each employee—the date the employee was engaged.

(2) If, under this Act, a period of service of a person otherwise than in
the service is to be reckoned as employment in the service, the
record shall show, in relation to that person, the date when that
period of service commenced and concluded.

(3) In the application of this section to an officer, or employee, of an
autonomous instrumentality, the reference to the commissioner is a
reference to the chief executive officer of the instrumentality.

Division 3.3 Exercise of chief executive powers in
relation to certain public employees

24 Powers of chief executive officers of certain territory
instrumentalities

(1) This section applies if an Act provides (however expressed) that the
staff, or particular staff, of a territory instrumentality (the
instrumentality staff) must be employed under this Act.

(2) The chief executive officer of the territory instrumentality has all the
powers of a chief executive in relation to the instrumentality staff
(including, for example, in relation to the appointment of people to,
or the employment of people for, that staff).

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

(3) Without limiting subsection (2), this Act applies in relation to the
territory instrumentality as if—

(a) the instrumentality were an administrative unit; and
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Division 3.3

Section 25

Management of the service
Exercise of chief executive powers in relation to certain public employees

25
(1)

(2)

€)

(b) the chief executive officer were the chief executive of that
administrative unit; and

(c) all other necessary changes were made.

Powers of certain statutory office-holders

This section applies if an Act provides (however expressed) that the
staff, or particular staff, assisting a statutory office-holder (the office
staff) must be employed under this Act.

The statutory office-holder has all the powers of a chief executive in
relation to the office staff (including, for example, in relation to the
appointment of people to, or the employment of people for, that
staff) if—

(a) the Chief Minister makes a declaration under subsection (4); or

(b) this Act or another territory law gives (however expressed) all
the powers of a chief executive to the statutory office-holder.

Examples for par (b)
1 the clerk under section 54 (2)
2 the auditor-general under the Auditor-General Act 1996, section 23

3 the director of public prosecutions under the Director of Public
Prosecutions Act 1990, section 30

4  the occupational health and safety commissioner under the
Occupational Health and Safety Act 1989, section 34

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of the provision in which it
appears (see Legislation Act, s 126 and s 132).

Without limiting subsection (2), if, under that subsection, the
statutory office-holder has all the powers of a chief executive in
relation to the office staff, this Act applies in relation to the statutory
office-holder and office staff as if—

(a) the statutory office-holder and the office staff were an
administrative unit; and
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Exercise of chief executive powers in relation to certain public employees Division 3.3

Section 26

(4)

()

26
(1)

2)

€)

(b) the statutory office-holder were the chief executive of that
administrative unit; and

(c) all other necessary changes were made.

The Chief Minister may, in writing, declare that the statutory office-
holder has all the powers of a chief executive in relation to the office
staff.

A declaration under subsection (4)—
(a) is anotifiable instrument; and

(b) has effect subject to the Act under which the statutory office-
holder holds office.

Note A notifiable instrument must be notified under the Legislation Act.

Powers relating to certain Calvary Health Care staff

This section applies if an agreement is in force between the
Territory and Calvary Health Care ACT Limited for staff at Calvary
Health Care ACT Limited (Public Division) to be employed under
this Act.

The chief executive officer, Calvary has all the powers of a chief
executive in relation to the people employed in Calvary public
health care (including, for example, in relation to the appointment of
people to, or the employment of people for, Calvary public health
care).

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

Without limiting subsection (2), this Act applies in relation to
Calvary public health care as if—

(a) Calvary public health care were an administrative unit; and

(b) the chief executive officer, Calvary were the chief executive of
that administrative unit; and
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Division 3.4 Chief executives

Section 27

(c) all other necessary changes were made.

(4) In this section:

Calvary public health care means the branch of the service that
provides services required to enable Calvary Care ACT Limited
(Public Division) to exercise its public functions.

chief executive officer, Calvary means the person engaged to
exercise the functions of the position of chief executive officer
(however described) of Calvary Health Care ACT Limited (Public
Division) under the rules of Calvary Health Care ACT Limited.

Division 3.4 Chief executives

27

Office of chief executive

The Chief Minister may, by writing, create or abolish an office of
chief executive in an administrative unit.

28 Chief executives—engagement
(1) A person may be engaged by a contract under this section to
perform the duties of an office of chief executive.
(2) The parties to a contract under this section are the Territory and the
person engaged.
(3) A contract under this section shall—
(a) be in writing; and
(b) be signed by or on behalf of each party; and
(c) specify the day the person engaged is to commence to perform
the duties of the office; and
(d) specify a day the period of employment is to end, being a day
that is not more than 5 years after the day specified in
accordance with paragraph (c).
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Chief executives Division 3.4

Section 28AA

Subject to this Act, the employment of a person engaged under this
section shall be governed by the contract by which he or she is
engaged.

Chief executives—contract variation

A contract under section 28 may be varied at any time by a written
agreement between the parties.

Note If a person engaged by a contract under s 28 is transferred or assigned
under s 33A, the person’s contract is taken to be varied by the transfer
or assignment (see s 33A (4)).

However, a variation of a contract under section 28 that would do
either or both of the following is void:

(a) extend the period of employment under the contract—

(i) to longer than 5 years, unless the contract as varied
requires the person employed to be on leave for the period
of employment that exceeds 5 years; or

(i) to longer than 5 years and 3 months, whether or not the
contract as varied requires the person employed to be on
leave for the period of employment that exceeds 5 years;

(b) increase the rate at which remuneration or an allowance is
payable to the person employed otherwise than in accordance
with the management standards.

This section, and section 28 as amended by the Public Sector
Management Amendment Act 2005 (No 2), section 7, apply in
relation to a contract under section 28 whether the contract was
entered into before or after the day this section commences.

Subsection (3) and this subsection expire 1 year after the day this
section commences.

4)
28AA
(1)
)
3)
(4)
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Division 3.4 Chief executives
Section 28A
28A Early termination of contract

(1)

2)

€)

(4)

()

(6)

A contract under section 28 may provide for termination of the
employment of the person employed before the end of the period of
employment specified in the contract.

A contract under section 28 that contains a provision of the kind
referred to in subsection (1) shall specify the grounds on which the
contract may be terminated under that provision.

The grounds specified under subsection (2) shall not include—

(a) the ground that the person employed under the contract is
incompatible with another person; or

(b) any ground to the same effect.

If a contract is terminated in accordance with a provision of the kind
referred to in subsection (1), no benefit is payable in relation to the
termination other than the benefit (if any) prescribed for this
subsection.

If a chief executive—
(a) 1is employed under a contract under section 28; and

(b) is an eligible employee for the Superannuation Act 1976
(Cwlth); and

(c) has not reached his or her maximum retiring age within the
meaning of that Act;

the employment of the chief executive under that contract is not
capable of being terminated on the ground of invalidity within the
meaning of that Act, part 4A wunless the Commonwealth
Superannuation Board of Trustees No. 2 has given a certificate
under that Act, section 54C.

If a chief executive—

(a) is employed under a contract under section 28; and
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Section 28B

28B

28C

(b) is a member of the superannuation scheme established by deed
under the Superannuation Act 1990 (Cwlth); and

(c) 1isunder 60 years of age;

the employment of the chief executive under that contract is not
capable of being terminated on the ground of invalidity within the
meaning of that Act unless the Commonwealth Superannuation
Board of Trustees No. 1 has given a certificate under that Act,
section 13.

Effect of contracts on responsibilities of Ministers

Nothing in a contract under section 28 shall be taken to derogate in
any way from the responsibility of the Minister administering an
administrative unit for—

(a) the policies developed or applied by the administrative unit; or

(b) the financial and other performance of the administrative unit.

Application of merit principle to re-engagements

Section 65 (1), (3) and (4) does not apply in relation to a second or
subsequent engagement of a person to perform the duties of the
same office of chief executive, or an office of chief executive with
similar duties, if—

(a) the period of the second or subsequent engagement is to
commence immediately on the end of the period of the
previous engagement; and

(b) the Chief Minister has certified in writing that he or she is
satisfied that it would be in the interests of the service for the
person to be re-engaged to perform those duties.
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Division 3.4 Chief executives
Section 28D
28D Notice or payment if chief executive not re-engaged

(1)

2)

€)

(4)

This section applies in relation to a person engaged by a contract
under section 28 (Chief executives—engagement) if the Chief
Minister does not intend to re-engage the person under that section
to exercise the functions of the same office of chief executive or
another office of chief executive.

However, to remove any doubt, this section does not apply if the
contract is terminated before the end of the period of employment
specified in the contract.

Note For the termination of a contract under s 28, see s 28A (Early
termination of contract).

At least 3 months before the day the contract ends, the Chief
Minister may give the person written notice that the person will not
be re-engaged.

An amount equal to !/4 of the person’s final annual salary is payable
to the person by the Territory if, when the person’s contract ends—

(a) the Chief Minister has not given a notice under subsection (3);
and

(b) the person has not accepted another position in the public
sector; and

(c) the person is not entitled to a redundancy payment (however
described) for not being re-engaged.

Note Section 248B provides that the Territory or a territory instrumentality
must not, within 3 months after the day the contract ends, and without
the commissioner’s written consent, employ a person who has received,
or is entitled to, an amount mentioned in this subsection.

(5) The amount must be paid within 3 months after the day the contract

ends.
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Section 29

(6)

In this section:

final annual salary, for a person engaged by a contract under
section 28, means the person’s annual remuneration under the
contract as at the day the contract ends, but does not include cash
payments (for example, cash payments instead of employer-
provided benefits).

Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

(7) This section applies in relation to a contract—
(a) whether the contract was entered into before or after the day
this section commences (the commencement day); but
(b) only if the contract ends later than 3 months after the
commencement day.
(8) Subsection (7) and this subsection expire 1 year after the
commencement day.
29 Chief executives—responsibilities
(1) This section applies to a person exercising the functions of an office
of chief executive.
(2) For each administrative unit under the person’s control, the
person—
(a) is responsible, under the relevant Minister, for the unit’s
administration and business; and
(b) must advise that Minister on all matters relating to the unit; and
(c) must have regard to the interests of the government and the
service as a whole.
(3) The Chief Minister may assign a chief executive to special duties on
behalf of the Territory.
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Section 30

30 Chief executives—temporary contracts
(1) If—

2)

€)

(4)

()

(6)

(7)

(a) a person employed to perform the duties of an office of chief
executive is absent from duty or is, for any other reason unable
to perform the duties of that office; or

(b) no person is employed to perform the duties of such an office;

an executive, an officer or another person may be engaged by a
contract under this section to temporarily perform the duties of that
office.

The parties to a contract under this section shall be the Territory and
the person engaged.

A contract under this section shall—
(a) be in writing; and

(b) specify the period during which the person engaged is to
perform the duties of the office; and

(c) Dbe signed by or on behalf of each party.

The period mentioned in subsection (3) (b) must not be longer than
2 years.

Subject to this Act, the employment of a person engaged under this
section shall be governed by the contract by which he or she is
engaged.

If a contract under this section is made with an executive, the
contract may vary the terms and conditions of the current contract
with the executive under section 72.

If a contract under this section is made with an officer, the contract
may vary the terms and conditions of employment that would
otherwise be applicable to the officer under this Act.
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Section 30A

(8)

)

30A
(1)

2)

€)

(4)

31
(1)

2)

A contract under this section may be terminated at any time by one
party giving written notice to the other party.

A person is not entitled to any compensation for the termination of a
contract under subsection (8).

Chief executives—variation of temporary contracts

A contract under section 30 may be varied at any time by a written
agreement between the parties.

However, a variation of a contract under section 30 that extends the
period of employment under the contract to longer than 2 years is
void.

This section, and section 30 as amended by the Public Sector
Management Amendment Act 2005 (No 2), section 13, apply in
relation to a contract under section 30 whether the contract was
entered into before or after the day this section commences.

Subsection (3) and this subsection expire 1 year after the day this
section commences.

Negotiation and execution of contracts

The following contracts and contract variations must be signed for
the Territory by the Chief Minister:

(a) a contract under section 28 (Chief executives—engagement) or
section 30 (Chief executives—temporary contracts);

(b) a wvariation of a contract under section 28AA (Chief
executives—contract variation) or section 30A (Chief
executives—variation of temporary contracts).

If an office to which a contract under section 28 or section 30
relates, or will relate, is an office in an administrative unit for which
the Chief Minister has allocated responsibility to another Minister,
the Chief Minister shall, in entering the contract, or negotiating a
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Section 31A

Management of the service
Chief executives

variation of the contract, have regard to the advice of that other
Minister.

31A Presentation of contracts and variations of contracts

The Chief Minister shall present a copy of—

(a) each contract made under section 28 or section 30; and

(b) each instrument by which such a contract is varied,

to the Legislative Assembly within 6 sitting days after the day the
contract or variation is made.

32 Chief executive engagements not affected by defects etc
The engagement of a person under section 28 or section 30 to
perform the duties of an office of chief executive is not invalid, and
shall not be called into question, by reason of a defect or irregularity
in relation to the engagement.

33 Employment to perform duties of multiple positions
A person may be employed to perform the duties of more than
1 office of chief executive.

33A Chief executives—transfer or assignment

(1) The Chief Minister may, in writing, for a person engaged by a
contract under section 28 (Chief executives—engagement)—
(a) transfer the person from the office of chief executive under the
contract to—
(1) another office of chief executive; or
(i1)) any other office (including an executive office) in an
administrative unit; or
(b) assign the person to exercise other stated functions in the
public sector.
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Section 33A

(2)

€)

(4)
()

(6)

(7)

(8)

The Chief Minister may transfer or assign the person only if the
Chief Minister has—

(a) given the person an opportunity to state the person’s views
about the transfer or assignment; and

(b) considered the person’s views (if any).

A transfer under subsection (1) (a) (i) may be made only to an office
that has the same classification as, or a lower classification than, the
office from which the person was transferred.

The transfer or assignment is taken to be a variation of the contract.

The transfer or assignment of a person under this section does not
affect—

(a) the rate at which remuneration or an allowance is payable to
the person under the contract; or

(b) the period of the person’s employment under the contract; or

c e ri o terminate the person’s employment if the contrac

the right to t te the p ployment if th tract
provides for termination under section 28A (Early termination
of contract).

If a person engaged by a contract under section 28 is transferred to
an office, or assigned to exercise stated functions, under this section,
the person must exercise the functions of the office or exercise the
stated functions.

This section applies in relation to a person engaged by a contract
under section 28 whether the contract was entered into before or
after the day this section commences.

Subsection (7) and this subsection expire 1 year after the day this
section commences.
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Division 3.5 Powers of delegation
Section 33B
33B Chief executive transfers or assignments under s 33A not

(1)

2)

affected by defects etc

A transfer, or anything done in relation to a transfer, is not invalid
only because of a defect or irregularity in relation to the transfer.

In this section:

transfer means a transfer or assignment of a person under
section 33A.

34 Notification of chief executive’s engagement etc
The Chief Minister must notify in the gazette each of the following
within 28 days after the day each happens:
(a) the making of a contract under section 28 (Chief executives—
engagement);
(b) the termination of a contract made under that section;
(c) the end of a period of engagement by a contract under that
section;
(d) the transfer or assignment of a person under section 33A (Chief
executives—transfer or assignment).
35 Remunerative employment outside the service
A chief executive shall not, except in accordance with the written
approval of the Chief Minister, accept or engage in any
remunerative employment other than in relation to the performance
of his or her duties in the service.
Division 3.5 Powers of delegation
36 Delegation by commissioner or chief executives
(1) In this section:
public sector officer means—
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Section 36

)

3)

(4)

)

(6)

(a) an officer or employee; or
(b) a statutory office-holder; or

(c) a person exercising a function on behalf of the Territory
otherwise than as—

(1) an officer or employee; or
(i1) a statutory office-holder.
Subject to subsections (3) and (5), the commissioner may—

(a) delegate to a public sector officer all or any of his or her
powers under this Act or under any other law; or

(b) subdelegate to a public sector officer all or any of the powers
delegated to him or her under a law other than this Act.

Subsection (2) does not extend to powers exercisable by the
commissioner under section 20 (2).

Subject to subsection (5), a chief executive may—

(a) delegate to a public sector officer all or any of his or her
powers under this Act or under any other law; or

(b) subdelegate to a public sector officer all or any of the powers
delegated to him or her under a law other than this Act.

A power shall not be delegated or subdelegated under subsection (2)
or (4) to a person exercising a function on behalf of the Territory
unless the commissioner or chief executive, as the case may be,
considers that the tasks to be undertaken by the person require the
exercise of that power.

If the commissioner has delegated or subdelegated a power under
subsection (2) or a chief executive has delegated or subdelegated a
power under subsection (4), the commissioner or the chief
executive, as the case may be, may give directions to the delegate or
subdelegate in relation to the exercise of the power.
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Section 37

Management of the service
Whole-of-government management responsibilities

(7)

It—

(a) the commissioner gives a delegation or subdelegation under
subsection (2) or a chief executive gives a delegation or
subdelegation under subsection (4); and

(b) the delegation or subdelegation is expressed to be given to
people each of whom occupies or performs the duties of an
office of a kind described in the delegation or subdelegation;

the delegation or subdelegation extends to any person who occupies,
or performs the duties of, an office of a kind described in the
delegation or subdelegation, even though the office does not come
into existence until after the delegation or subdelegation is given.

37 Delegations in autonomous instrumentalities
The chief executive officer of an autonomous instrumentality may
delegate all or any of the officer’s powers under this Act to a
member of the staff of the instrumentality.
Division 3.7 Whole-of-government management
responsibilities
39 Definitions for div 3.7
In this division:
access and equity principle means the principle mentioned in
section 7 (f).
access and equity program means a program to promote the access
and equity principle.
designated group means any of the following classes of people:
(a) Aboriginal people, being people who are descended from,
identify as, and are accepted by an Aboriginal community as,
Aboriginal people;
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Section 39

(b) Torres Strait Islanders, being people who are descendants of an
indigenous inhabitant of the Torres Strait Islands;

(c) people who have migrated to Australia and whose first
language is a language other than English, and the children of
such people;

(d) people who have a disability.
disability—see the Discrimination Act 1991, section SAA.

discrimination means discrimination that is unlawful under the
Discrimination Act 1991.

employment matters means—

(a) the selection of people for appointment as officers, or for
employment as employees, in the service; and

(b) the promotion and transfer of officers to offices in the service;
and

(c) training and staff development for officers and employees in
the service; and

(d) terms or conditions of service of officers and employees in the
service; and

(e) any other matter related to the employment of officers and
employees in the service.

equal employment opportunity program means a program designed
to ensure that—

(a) appropriate action is taken to eliminate discrimination against
women and people in designated groups in relation to
employment matters in the service; and

(b) measures are taken to enable women and people in designated
groups to—

(1) compete for promotion and transfer in the service; and
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Section 40

(i) pursue careers in the service;

as effectively as other people.

industrial democracy program means a program designed to

achieve appropriate participation by officers in the decision-making

processes relating to the administration of the government agencies
in which they work.
40 Equal employment opportunity programs
(1) As soon as practicable, and in any event, within 12 months after the
commencement of this section, the commissioner shall—

(a) after giving relevant staff organisations and any other people
the commissioner considers appropriate an opportunity to put
their views, cause to be developed an equal employment
opportunity program for the service; and

(b) cause to be prepared a written statement setting out the
program so developed; and

(c) give a copy of the statement to the Chief Minister.

(2) The management standards may provide for an equal opportunity
program for the service to implement a statement provided to the

Chief Minister under subsection (1).

41 Access and equity programs
(1) As soon as practicable, and in any event, within 12 months after the
commencement of this section, the commissioner shall—

(a) after giving relevant staff organisations and any other people
the commissioner considers appropriate an opportunity to put
their views, cause to be developed an access and equity
program for the service; and

(b) cause to be prepared a written statement setting out the
program so developed; and
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Section 42

2)

42
(1)

)

43

(c) give a copy of the statement to the Chief Minister.

The management standards may provide for an access and equity
program for the service to implement a statement provided to the
Chief Minister under subsection (1).

Industrial democracy programs

As soon as practicable, and in any event, within 12 months after the
commencement of this section, the commissioner shall—

(a) in consultation with the joint council, relevant staff
organisations and with any other people the commissioner
considers appropriate, cause to be developed an industrial
democracy program for the service; and

(b) cause to be prepared a written statement setting out the
program so developed; and

(c) give a copy of the statement to the Chief Minister.

The management standards may provide for an industrial democracy
program for the service to implement a statement provided to the
Chief Minister under subsection (1).

Development of programs in autonomous
instrumentalities

In the application of sections 40 (1), 41 (1) and 42 (1) to an officer,
or employee, of an autonomous instrumentality—

(a) the reference to the commissioner shall be taken to be a
reference to the chief executive officer of the instrumentality;
and

(b) the reference to the service shall be taken to be a reference to
the staff of the instrumentality; and

(c) the reference to the Chief Minister shall be taken to be a
reference to the Chief Minister and the relevant Minister.
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Section 44
44 Joint council

(1)

2)

€)

The management standards shall provide for the establishment of a
joint union-management consultative forum to be known as the joint
council.

The joint council shall be representative of the commissioner,
government agencies and relevant staff organisations.

The joint council shall be constituted in the way that is prescribed.

(4) The joint council shall have the functions in relation to the service
that are prescribed.
Division 3.8 Legislative Assembly—clerk and
secretariat
45 Definitions for div 3.8

46

(1)
()

In this division:
clerk means the clerk of the Legislative Assembly.

secretariat means the Legislative Assembly secretariat.

Clerk of Legislative Assembly
The office of Clerk of the Legislative Assembly is established.
The Speaker must, on behalf of the Territory, appoint the clerk—

(a) on the advice of the appropriate standing committee of the
Legislative Assembly; and

(b) in consultation with the Leader of the Opposition; and
(c) in consultation with the Executive; and

(d) in accordance with the merit principles set out in section 65
that relate to the appointment.
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Section 47

€)

The clerk is not subject to direction by the Executive in the exercise
of the clerk’s functions.

47 Leave of absence

(1) The Speaker may grant leave of absence to the clerk on the terms
and conditions that are prescribed.

(2) Management standards for subsection (1), shall not provide for the
remuneration or allowances payable to the clerk in relation to his or
her leave of absence.

48 Disclosure of interests by clerk
The clerk must give a written statement of the clerk’s personal and
financial interests to the Speaker within 7 days after—
(a) the day the clerk is appointed; and
(b) the first day of each financial year; and
(c) the day there is a change in an interest.
49 Resignation

(1) The clerk may resign from office by signed notice given to the
Speaker.

(2) The Speaker shall forward to the Executive a copy of a notice
received under subsection (1).

50 Suspension and ending of appointment of clerk

(1) The Speaker must end the clerk’s appointment if the Legislative
Assembly resolves to require the Speaker to end the clerk’s
appointment on the ground of misbehaviour or physical or mental
incapacity.

(2) The Speaker may suspend the clerk from duty for misbehaviour or
physical or mental incapacity.
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Section 50
(3) The Speaker must present to the Legislative Assembly a statement

(4)

)

(6)

(7)

(8)

9)

of the reasons for the suspension on the first sitting day after the day
the clerk is suspended.

If, within 3 sitting days after the day the statement is presented, the
Legislative Assembly resolves to require the Speaker to end the
clerk’s appointment, the Speaker must end the clerk’s appointment
under subsection (1).

The clerk’s suspension ends—

(a) if a statement of the reasons for the suspension is not presented
to the Legislative Assembly in accordance with
subsection (3)—at the end of the day the statement should have
been presented to the Assembly; or

(b) if, within 3 sitting days after the day the statement is presented,
the Assembly resolves in favour of ending the suspension or
not to call on a motion to end the clerk’s appointment—on the
passing of the resolution; or

(c) if the Assembly does not pass a resolution mentioned in
subsection (4) within the 3 sitting days—at the end of the 3rd
sitting day.

If the clerk is absent from duty, except on leave granted by the
Speaker, for 14 consecutive days or for 28 days in any 12-month
period, the Speaker may end the clerk’s appointment.

The clerk may only be suspended from duty under this section.

Note A person’s appointment also ends if the person resigns (see Legislation
Act, s 210).

The clerk is entitled to be paid salary and allowances while
suspended.

The clerk’s appointment may only be ended under this section or
section 51.
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Section 51

51
(1)

2)

€)

52
(1)

)

Retirement

The Speaker may retire the clerk on the ground of physical or
mental incapacity.

Notwithstanding anything contained in this section, if the clerk—

(a) 1s an eligible employee for the Superannuation Act 1976
(Cwlth); and

(b) has not reached his or her maximum retiring age within the
meaning of that Act;

the clerk is not capable of being retired from office on the ground of
invalidity within the meaning of that Act, part 4A unless the
Commonwealth Superannuation Board of Trustees No. 2 has given
a certificate under that Act, section 54C.

Notwithstanding anything contained in this section, if the clerk—

(a) 1is a member of the superannuation scheme established by deed
under the Superannuation Act 1990 (Cwlth); and

(b) isunder 60 years of age;

the clerk is not capable of being retired from office on the ground of
invalidity within the meaning of that Act unless the Commonwealth
Superannuation Board of Trustees No. 1 has given a certificate
under that Act, section 13.

Terms and conditions generally

The clerk holds office on the terms and conditions (if any) in
relation to matters not provided for by this division that are
prescribed.

Management standards for subsection (1) shall not provide for the
remuneration or allowances payable to the clerk.
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53 Acting appointment as clerk

The Speaker may appoint the deputy clerk, or in the absence of the
deputy clerk any other member of the staff of the secretariat, to act
as the clerk.

Note For the making of acting appointments, see the Legislation Act,
div 19.3.2.
53A Legislative Assembly secretariat
The Legislative Assembly secretariat consists of—
(a) the clerk; and
(b) the staff under section 54.
54 Staff

(1) The staff required to assist the clerk in the exercise of the clerk’s
powers, and the performance of the clerk’s functions, shall be
people employed under this Act.

(2) The clerk has all the powers of a chief executive in relation to the
staff assisting him or her as if the staff were employed in an
administrative unit under the control of the office-holder.
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Section 54A
Part 4 Creation, classification and
abolition of offices in the service
Division 4.1 Creation and abolition of executive
offices
54A Creation and abolition of offices

(1) The administering chief executive may, in writing, create or abolish
an executive office in an administrative unit or other branch of the
service.

(2) The administering chief executive shall not create or abolish an
executive office in an administrative unit, or other branch of the
service, in relation to which he or she is not the relevant chief
executive unless the relevant chief executive has recommended the
creation or abolition of that office.

(3) The administering chief executive shall, in the instrument creating
an office under subsection (1), state that the office is created as an
executive office.

(4) In the application of this section to an autonomous instrumentality, a
reference to the administering chief executive is a reference to the
chief executive officer of the instrumentality.
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Division 4.1A  Creation and abolition of offices other than offices of chief executives and

Section 54B

Division 4.1A Creation and abolition of offices other
than offices of chief executives and
executive offices

54B Meaning of office in div 4.1A

In this division:

office means an office other than an office of chief executive or an
executive office.

55 Creation and abolition of offices

(1) The chief executive of an administrative unit, for the purpose of
enabling the administrative unit to exercise its functions, may, in
writing—

(a) create an office in the administrative unit; or
(b) abolish an office in the administrative unit.

(2) An instrument under subsection (1) creating an office shall specify
the classification of the office, being a classification that is an
approved classification under section 56 (1).

56 Classification of offices and officers

(1) A classification is an approved classification for this Act only if—

(a) a management standard is in force that specifies the salary
payable in relation to offices having that classification; or

(b) in a case to which paragraph (a) does not apply—the
commissioner declares, in writing, that the classification is an
approved classification for this subsection.

(2) If the rate of salary, or the maximum rate of salary, as the case
requires, payable in relation to 2 offices is the same, the
classifications of the 2 offices shall be taken to be equal.
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Section 58

€)

(4)

()

(6)

58
(1)

2)

3)

If the rate of salary, or the maximum rate of salary, as the case
requires, payable in relation to an office is greater than the rate of
salary, or the maximum rate of salary, as the case requires, payable
in relation to another office, the classification of the firstmentioned
office shall be taken to be higher than the classification of the
secondmentioned office.

Subject to section 127 (2), an unattached officer who held an office
immediately before becoming an unattached officer shall, until he or
she ceases to be an unattached officer, have a classification
corresponding to the classification of that office.

Nothing in subsection (1) shall be taken as limiting in any way the
provision that may be made by an industrial award to vary the salary
applicable in relation to an office or an officer.

In the application of this section to an officer in an autonomous
instrumentality, the reference to the commissioner is a reference to
the chief executive officer of the instrumentality.

Reclassification of offices

Subject to the management standards, the chief executive of an
administrative unit may, in writing, alter the classification of an
office in the administrative unit to the classification specified in the
instrument, being a classification that is an approved classification
under section 56 (1).

Subject to section 59 (2), the commissioner may, by written notice
to the chief executive of an administrative unit, direct the chief
executive to alter the classification of an office, or a class of offices,
in the administrative unit to a classification specified in the notice,
being a classification that is an approved classification under
section 56 (1).

Subject to subsection (4), if—

(a) the classification of an office is altered; and
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Section 59

4)

59

(b) the rate of salary, or the maximum rate of salary, payable in
relation to the office immediately after the alteration is
different from the rate of salary, or the maximum rate of salary,
payable in relation to the office immediately before the
alteration;

the office becomes vacant and the officer who held the office
immediately before the alteration becomes an unattached officer.

The commissioner may, in writing, direct that subsection (3) shall
not apply in relation to alterations of the classification of offices
included in a specified class of alterations of the classification of
offices.

Reclassification of offices in autonomous
instrumentalities

The commissioner shall not give a direction under section 58 (2) in
relation to an office in an autonomous instrumentality.

Division 4.2 Part-time offices

59A

60
(1)

2)

Meaning of office in div 4.2
In this division:

office means an office other than an office of chief executive or an
executive office.

Part-time offices

The chief executive of an administrative unit may, with the consent
of the officer holding an office in an administrative unit, in writing,
declare the office to be a part-time office.

A declaration under subsection (1) in relation to an office shall not
be varied, amended or revoked without the consent of the officer
holding the office.
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Section 61

€)

The management standards may prescribe conditions to be complied
with before—

(a) a declaration may be made in relation to an office under
subsection (1); or

(b) a declaration under subsection (1) may be varied, amended or
revoked.

Hours of attendance of part-time officers

A declaration under section 60 (1) in relation to an office shall
specify, subject to subsection (2), the hours of attendance that are to
be applicable to the officer who occupies the office.

A declaration under section 60 (1) in relation to an office shall not
specify hours of attendance that are greater than maximum hours of
attendance, or less than minimum hours of attendance, prescribed
for this subsection in relation to that office or in relation to a class of
offices in which that office is included.

The management standards shall not prescribe hours of attendance
in relation to an office that are greater than the hours of attendance
that would be applicable to the office if a declaration under
section 60 (1) were not made in relation to the office.

Subject to subsection (2), the hours of attendance applicable to an
officer who holds an office in relation to which there is in force a
declaration under section 60 (1) shall, notwithstanding anything in
the management standards, be the hours of attendance specified in
the declaration.

Hours of attendance of certain unattached officers
Subject to subsection (4), if an officer—
(a) becomes an unattached officer; and

(b) immediately before becoming an unattached officer, held a
part-time office;

61
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Part 4

Creation, classification and abolition of offices in the service

Division 4.2 Part-time offices

Section 62

(2)

€)

(4)

the hours of attendance applicable to the unattached officer shall,
until he or she ceases to be an unattached officer, be the hours of
attendance applicable to the officer immediately before he or she
became an unattached officer.

Subject to subsection (4), if—

(a) a person who had previously ceased to be an officer is
reappointed to the service as an unattached officer under
section 192 or section 193; and

(b) the person, immediately before he or she ceased, or last ceased,
to be an officer—

(1) held a part-time office; or

(i) was an unattached officer to whom subsection (1)
applied;

the hours of attendance applicable to the person shall, until he or she
ceases to be an unattached officer, be the hours of attendance
applicable to him or her immediately before he or she ceased, or last
ceased, to be an officer.

Subject to subsection (4), if—

(a) a person is appointed under section 68, or reappointed under
section 118, to the service as an unattached officer; and

(b) the relevant chief executive is satisfied that the person will,
when he or she ceases to be an unattached officer, be appointed
to a part-time office;

the relevant chief executive may declare, in writing, that the hours
of attendance that are applicable to the officer shall, until he or she
ceases to be an unattached officer, be those specified in the
declaration.

If the hours of attendance applicable to a person are ascertained in
accordance with subsection (1), (2) or (3) or a previous application
of this subsection, the relevant chief executive may, with the
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Creation, classification and abolition of offices in the service Part 4
Part-time offices Division 4.2

Section 62

consent of the person, determine, in writing, that the hours of
attendance applicable to the person are those specified in the
determination and, if such a determination is made, the hours of
attendance that are applicable to the person shall, until he or she
ceases to be an unattached officer, be those specified in the
determination.

(5) A declaration under subsection (3) or a determination under
subsection (4) shall not specify hours of attendance that are
inconsistent with the requirements of the management standards.
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Part 5 Employment in the service

Division 5.1 Preliminary

Section 63

Part 5 Employment in the service
Division 5.1 Preliminary

63 Interpretation for pt 5

(1) In this division:

employment matters means—

(a) the selection of people for appointment as officers, or for

employment as employees, in the service; and

(b) the transfer or promotion of officers to offices in the service;

and

(c) any other prescribed matters related to the employment of

officers or employees in the service.

(2) In this part, a reference to a vacant office includes a reference to an
office that is expected to become vacant and a reference to a
vacancy includes a reference to a vacancy that is expected to occur.

(3) In this part, a reference to the determination of an appeal against the
promotion of an officer is a reference to the allowing or disallowing

of the appeal under section 85.

(4) For this part, an appeal shall be taken to become inoperative if—

(a) the appeal is withdrawn; or

(b) the appeal lapses under section 92 or section 93; or

(c) the appellant or the officer against whose promotion the appeal

was made ceases to be an officer; or

(d) the appellant or the officer against whose promotion the appeal
was made ceases, by reason of his or her promotion to another
office having taken effect or for any other reason, to be eligible

for promotion to the office concerned; or
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Employment in the service Part 5
Personnel management Division 5.2

Section 64

(e) the promotion against which the appeal was made lapses under
management standards made for section 91.

64 Application to autonomous instrumentalities

Unless the contrary intention appears, the provisions of this part
(other than section 73 and section 74) apply in relation to an
autonomous instrumentality as if a reference to the commissioner in
the applicable provisions were a reference to the chief executive
officer of the instrumentality.

Division 5.2 Personnel management

65 Application of merit principle

(1) Powers under this Act in relation to employment matters shall be
exercised in accordance with procedures designed to ensure that in
each case where—

(a) an appointment; or
(b) an engagement under section 28 or section 72; or

(c) an engagement by a contract under section 30 (Chief
executives—temporary contracts) or section 76 (Executives—
temporary contracts), if the period of engagement is 9 months
or more; or

(d) a temporary transfer to an office of a higher classification for a
period of not less than 3 months; or

(e) apromotion;
is to be made—

(f) all people who are eligible for the relevant appointment,
engagement, transfer or promotion have, so far as is
practicable, a reasonable opportunity to apply; and
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Part 5
Division 5.2

Section 65A

Employment in the service
Personnel management

(2)

3)

(4)

(g) the selection of a person for the relevant appointment,
engagement, transfer or promotion is made on the basis of an
assessment of the relative efficiency of the several applicants,
having regard to—

(1) the nature of the duties to be performed; and

(i1) the abilities, qualifications, experience, personal qualities
and potential for development of the several applicants
that are relevant to the performance of the relevant duties,
as the case may be.

Without limiting subsection (1), the powers under this Act shall be
exercised—

(a) without patronage or favouritism; and

(b) without discrimination that is wunlawful under the
Discrimination Act 1991.

For subsection (2) (b), an appointment, engagement, promotion or
transfer that is in accordance with a program to encourage the
appointment to, or employment in the service, or the promotion or
transfer within the service, of women or people in a designated
group, being a program that is declared by the management
standards to be an approved program for this subsection, shall be
taken to be not unlawful under the Discrimination Act 1991.

In this section:

designated group—see section 39.

65A Exception for returning officers
Section 65 does not apply to the promotion of an officer to a higher
classification if—
(a) the officer, while an officer, was employed under the
Legislative Assembly (Members’ Staff) Act 1989, Part 2 or
Part 3; and
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Section 66

66

(b) while so employed, the officer was determined, under that Act,
section 13A to have the higher classification; and

(c) the officer has now returned to duty as an officer.

Notification of certain matters related to appointment,
transfer or promotion

The commissioner shall cause notice of—

(a) the appointment, transfer or promotion of an officer in the
service; or

(b) the retirement or dismissal of an officer from the service;

to be published in the Gazette.

Division 5.3 Appointment of officers

66A

67

Application

This division does not apply in relation to the engagement of a chief
executive or an executive.

Employment in the service

A person may be employed in the service in accordance with this
Act—

(a) by engagement under section 28 or section 30 to perform the
duties of an office of chief executive; or

(b) by engagement under section 72 or section 76 to perform the
duties of an executive office; or

(c) by appointment to be an officer; or
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Part 5 Employment in the service
Division 5.3 Appointment of officers

Section 68

(d) by engagement for temporary employment in accordance with
division 5.7.

Note I  See also pt 14, which makes provision for certain employees of
Totalcare to be employed in the service.

Note 2 See also pt 15, which makes provision for certain members of the fire
brigade and chief officers for fire and emergency services to be
employed in the service.

68 Appointments generally

(1) Subject to subsection (2), the appointment of a person to the service
as an officer shall be made by the relevant chief executive.

(2) A person shall not be appointed to the service unless—

(a) he or she has been selected for appointment in accordance with
the provisions of this Act and the management standards; and

(b) the person is an Australian citizen or a permanent resident of
Australia; and

(c) the commissioner, or the chief executive making the
appointment, as the case may be, has certified in writing that
after due inquiry he or she is satisfied that the person is a fit
and proper person to be so appointed having regard to—

(1) verification of the person’s identity; and

(i1)) whether the person has any prior criminal convictions;
and

(i) the previous employment record of the person; and

(iv) the need for suitable references in support of the person’s
application for appointment; and

(v) verification of the person’s educational qualifications
required for the appointment.
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Employment in the service Part 5
Appointment of officers Division 5.3

Section 69

69

70
(1)

2)

Classification of unattached officers

A person shall not be appointed as an unattached officer under
section 68 (1) unless the chief executive making the appointment—

(a) determines the classification of the person as an unattached
officer having regard to the duties to be performed by the
officer; and

(b) the person is qualified for appointment to an office having a
classification corresponding to his or her classification as an
unattached officer.

Appointments to be on probation

Subject to subsection (2), the appointment of a person to the service
as an officer shall in the first instance be an appointment on
probation.

If the relevant chief executive, is satisfied that—

(a) a person selected for appointment has passed a medical
examination to determine the person’s standard of health and
fitness; or

(b) it is unnecessary, in the circumstances, to require the person to
undergo a medical examination;

the appointment of the person may be made without probation if—

(c) the relevant chief executive is satisfied that the person merits
appointment without probation and that such appointment
would be in the public interest; or

(d) the person was engaged in prescribed employment and had
been so engaged for a period of not less than 12 months
immediately before the date of his or her appointment; or

(e) the appointment of the person without probation is otherwise
permitted under this Act.
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Part 5

Employment in the service

Division 5.3 Appointment of officers
Section 70
(3) Subject to subsection (8), the appointment of an officer on probation

(4)

)

(6)

(7)

(8)

may be confirmed by the relevant chief executive at any time after
the end of the period of 6 months after the date of the appointment.

The appointment of an officer to the service on probation may be
terminated by the relevant chief executive in accordance with
subsection (9) at any time before the appointment has been
confirmed.

If an officer was appointed on probation and at the end of the period
of 12 months after the date of the appointment on probation the
appointment has been neither confirmed nor terminated, the relevant
chief executive shall, as soon as practicable after that period, either
confirm the appointment or terminate it in accordance with
subsection (9).

The appointment of an officer on probation shall not be terminated
under subsection (4) or (5) unless the officer has been given not less
than 14 days written notice of the date of termination of the
appointment.

If the appointment of an officer on probation has not been confirmed
or terminated before the end of the period of 2 years after the date of
the appointment, the appointment shall be taken to have been
confirmed at the end of that period.

Subject to subsections (7) and (11), the appointment of an officer
shall not be confirmed, or be taken to be confirmed, under this
section, unless the relevant chief executive is satisfied that—

(a) the person selected for appointment has undergone a medical
examination to determine the person’s standard of health and
fitness; and

(b) on the basis of the results of such examination, the standard of
health and fitness of the officer is satisfactory.
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Employment in the service Part 5
Appointment of officers Division 5.3

Section 70

)

(10)

(11)

(12)

The relevant chief executive shall not terminate the appointment of
an officer under subsection (4) or (5) except on the following
grounds:

(a) that he or she is not satisfied, after receiving a report from an
authorised doctor, as to the officer’s health and fitness;

(b) that he or she considers, after receiving a report from the
officer’s supervisor or another appropriate officer, that
performance of the officer’s duties has not been satisfactory;

(c) that he or she considers that the officer is not a fit and proper
person to remain an officer of the service;

(d) that he or she is satisfied that the officer is an excess officer.

Unless otherwise determined by the commissioner, an officer whose
appointment has been terminated in accordance with this section is
not eligible for reappointment to the service within the period of
12 months immediately following such termination.

Subsection (8) does not apply in relation to confirmation of the
appointment of an officer who is absent on specified defence
service.

In subsection (11):
specified defence service means—
(a) continuous full-time service in a part of forces that are—
(1) the Emergency Forces; or
(i) the Reserve Forces; or
within the meaning of the Defence Act 1903 (Cwlth); or

(b) service in a part of those forces for such periods as are fixed by
or in accordance with the regulations made under the Defence
Act 1903 (Cwlth), the Naval Defence Act 1910 (Cwlth) or the
Air Force Act 1923 (Cwlth);
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Employment in the service

Division 5.3 Appointment of officers

Section 71

7

(1)

)

but does not include service rendered by a member of a part of those
forces because of a voluntary undertaking by him or her to render
continuous full-time service for a period for which he or she is not
otherwise bound so to serve under any of those Acts.

Appointments on probation—training offices and
teaching offices

Section 70 applies in relation to an officer—

(a) who is appointed to the service on probation; and
(b) who holds a prescribed training office;

as if—

(c) the reference in section 70 (3) to the period of 6 months after
the date of appointment were a reference to the period starting
when the officer is appointed and ending when the officer
completes the relevant course of training; and

(d) the reference in section 70 (5) to the period of 12 months after
an officer is appointed on probation were a reference to the
period starting when the officer is appointed and ending
6 months after the officer completes the relevant course of
training; and

(e) the reference in section 70 (7) to the period of 2 years after an
officer is appointed on probation were a reference to the period
starting when the officer is appointed and ending 12 months
after the officer completes the relevant course of training.

Section 70 applies in relation to an officer—
(a) who is appointed to the service on probation; and

(b) who holds an office that the officer is not entitled to occupy
unless he or she possesses prescribed teaching qualifications;

as if—
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Section 72

(c) the reference in section 70 (3) to the period of 6 months after
the date of appointment were a reference—

(i) for a probation period of 12 months—to the period of
12 months after the date of appointment; and

(1)) for a probation period of 12 months that has been
extended by a further 12 months—to the period of
24 months after the date of appointment; and

(d) the reference in section 70 (5) to the period of 12 months after
an officer is appointed on probation were a reference—

(i) for a probation period of 12 months—to the period of
18 months after the date of appointment of the officer;
and

(i) for a probation period of 12 months that has been
extended by a further 12 months—to the period of 2 years
and 6 months after the date of appointment; and

(e) the reference in section 70 (7) to the period of 2 years after the
date of appointment on probation were a reference—

(1) for a probation period of 12 months—to the period of
2 years and 6 months after the date of appointment; and

(i) for a probation period of 12 months that has been
extended for a further period of 12 months—to the period
of 3 years and 6 months after the date of the appointment.

Division 5.4 Engagement of executives

72 Executives—engagement

(1) A person may be engaged by a contract under this section to
perform the duties of an executive office.

(2) The parties to a contract under this section are the Territory and the
person to be engaged.
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Section 72A
(3) A contract under this section shall—

(4)

72A
(D)

(2)

(a) be in writing; and
(b) be signed by or on behalf of each party; and

(c) specify the day when the person engaged is to commence to
perform the duties of the office; and

(d) specify a day when the period of employment is to end, being a
day that is not more than 5 years after the day specified in
accordance with paragraph (c).

Subject to this Act, the employment of a person engaged under this
section shall be governed by the contract by which he or she is
engaged.

Executives—contract variation

A contract under section 72 may be varied at any time by a written
agreement between the parties.

Note If a person engaged by a contract under s 72 is transferred or assigned
under s 80A, the person’s contract is taken to be varied by the transfer
or assignment (see s 80A (3)).

However, a variation of a contract under section 72 that would do
either or both of the following is void:

(a) extend the period of employment under the contract—

(i) to longer than 5 years, unless the contract as varied
requires the person employed to be on leave for the period
of employment that exceeds 5 years; or

(i) to longer than 5 years and 3 months, whether or not the
contract as varied requires the person employed to be on
leave for the period of employment that exceeds 5 years;

(b) increase the rate at which remuneration or an allowance is
payable to the person employed otherwise than in accordance
with the management standards.
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Section 73

()

(4)

This section, and section 72 as amended by the Public Sector
Management Amendment Act 2005 (No 2), section 22, apply in
relation to a contract under section 72 whether the contract was
entered into before or after the day this section commences.

Subsection (3) and this subsection expire 1 year after the day this
section commences.

73 Early termination of contract

(1) A contract under section 72 may provide for termination of the
employment of the person employed before the end of the period of
employment specified in the contract.

(2) A contract under section 72 that contains a provision of the kind
referred to in subsection (1) shall specify the grounds on which the
contract may be terminated under that provision.

(3) The grounds specified under subsection (2) shall not include—

(a) the ground that the person employed under the contract is
incompatible with another person; or
(b) any ground to the same effect.

(4) If a contract is terminated in accordance with a provision of the kind
referred to in subsection (1), no benefit is payable in relation to the
termination other than the benefit(if any) prescribed for this
subsection.

(5) If an executive—

(a) 1is employed under a contract under section 72; and
(b) is an eligible employee for the Superannuation Act 1976
(Cwlth); and
(c) has not reached his or her maximum retiring age within the
meaning of that Act;
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Section 74

(6)

74

75

the employment of the executive under that contract is not capable
of being terminated on the ground of invalidity within the meaning
of that Act, part 4A unless the Commonwealth Superannuation
Board of Trustees No. 2 has given a certificate under that Act,
section 54C.

If an executive—
(a) 1is employed under a contract under section 72; and

(b) is a member of the superannuation scheme established by deed
under the Superannuation Act 1990 (Cwlth); and

(c) 1sunder 60 years of age;

the employment of the executive under that contract is not capable
of being terminated on the ground of invalidity within the meaning
of that Act unless the Commonwealth Superannuation Board of
Trustees No. 1 has given a certificate under that Act, section 13.

Effect of contracts on responsibilities of Ministers

Nothing in a contract under section 72 shall be taken to derogate in
any way from the responsibility of the Minister administering an
administrative unit for—

(a) the policies developed or applied by the administrative unit; or

(b) the financial and other performance of the administrative unit.

Application of merit principle to re-engageme