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About this republication
The republished law

This is a republication of the Legislation Act 2001 (including any amendment made under the
Legislation Act 2001, part 11.3 (Editorial changes)) as in force on 6 October 2010. It also
includes any amendment, repeal or expiry affecting the republished law to 6 October 2010.

The legidlation history and amendment history of the republished law are set out in endnotes 3
and 4.

Kinds of republications

The Parliamentary Counsel’s Office prepares 2 kinds of republications of ACT laws (see the
ACT legidlation register at www.legidation.act.gov.au):

e authorised republications to which the Legislation Act 2001 applies
e unauthorised republications.

The status of this republication appears on the bottom of each page.
Editorial changes

The Legislation Act 2001, part 11.3 authorises the Parliamentary Counsel to make editorial
amendments and other changes of a formal nature when preparing a law for republication.
Editorial changes do not change the effect of the law, but have effect as if they had been made
by an Act commencing on the republication date (see Legidlation Act 2001, s 115 and s 117).
The changes are made if the Parliamentary Counsel considersthey are desirable to bring the law
into line, or more closely into line, with current legislative drafting practice.

This republication does not include amendments made under part 11.3 (see endnote 1).
Uncommenced provisions and amendments

If a provision of the republished law has not commenced or is affected by an uncommenced

amendment, the symbol appears immediately before the provision heading. The text of the
uncommenced provision or amendment appears only in the last endnote.

Modifications

If a provision of the republished law is affected by a current modification, the symbol
appears immediately before the provision heading. The text of the modifying provision appears
in the endnotes. For the legal status of modifications, see Legislation Act 2001, section 95.

Penalties

At the republication date, the value of a penalty unit for an offence against this law is $110 for
an individual and $550 for a corporation (see Legislation Act 2001, s 133).
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Chapter 1 Preliminary
Part 1.1 General
Section 1
Chapter 1 Preliminary
Part 1.1 General
1 Name of Act
ThisAct isthe Legislation Act 2001.
2 Dictionary

The dictionary at the end of this Act is part of this Act.

Notel Thedictionary at the end of an Act usually defines certain terms used in
the Act, and includes references (signpost definitions) to other terms
defined elsewhere in the Act. However, in this Act the dictionary is
divided into 2 parts.

Note2 Part 1 defines terms commonly used in Acts (including this Act) and
statutory instruments. For example, because of the definition ‘month
means calendar month.’, the term ‘month’ has the defined meaning
wherever the term is used in an Act or statutory instrument unless the
Act or instrument provides otherwise or the contrary intention otherwise
appears (see s 144 and s 155).

Note3 Part 2 defines certain terms used in this Act. For example, the signpost
definition ‘administrator, for part 19.5 (Service of documents)—see
section 246." means that the term ‘administrator’ is defined in s 246 for
this Act, pt 19.5. A definition in pt 2 appliesto all of this Act unless the
definition, or another provision of this Act, provides otherwise or the
contrary intention otherwise appears (see s 155 and s 156 (1)).

2A Notes
A noteincluded in this Act is explanatory and is not part of this Act.
Note Sees127 (1), (4) and (5) for the legal status of notes.

3 Objects

(1) Themain object of this Act isto make legislation more accessible.

page 2
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Preliminary Chapter 1
General Part 1.1

Section 4

2

3)

Thisisto be achieved particularly by—

(@) encouraging access to legislation through the internet, while
maintaining access to printed legislation; and

(b) restating the law dealing with the ‘life cycle’ of legidation,
improving its structure and content, and simplifying its
provisions where practicable; and

(c) assisting users of legidation to find, read, understand and use
legislation by—

(i) facilitating the shortening and simplification of
legidlation; and

(i) promoting consistency in the form and language of
legidlation; and

(itf) providing rules about the interpretation of |egislation; and

(iv) facilitating the updating and republication of legislation to
ensure its ready availability.

For this section, the ‘life cycle’ of legidation includes the making
(where relevant), notification, commencement, presentation and
disalowance (where relevant), operation, interpretation, proof,
republication, amendment and repeal of legislation and instruments
made under legislation.

4 Application of Act
(1) This Act applies to al Acts (including this Act) and statutory
instruments.
(2) Inparticular, Acts and statutory instruments are taken to be made on
the basis that they will operate in conjunction with this Act.
Examples
1 An Act imposes an obligation and provides that people who ‘fail’ to carry
out the obligation are liable to the penalty. The Act does not, however,
define ‘fail’ or indicate that the word is used in a special way. In accordance
R72 Legislation Act 2001 page 3
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Chapter 1
Part 1.1

Section 5

Preliminary
General

3)

(1)

2

with this Act, dictionary, part 1 (see s 144), the word ‘fail’ includes ‘refuse’.
In other words, a person who refuses to carry out the obligation will be
subject to the penalty in the same way as someone who only neglects the
obligation. In this case, the presence in an Act of aword that is defined in
this Act attracts the operation of the definition in the dictionary.

2  TheXYZ Act 2001 contains the following provision:
The Minister may determine fees for this Act.
Because the XYZ Act authorises a fee to be determined ‘for this Act’, this
Act, section 56 applies and therefore the provisions of part 6.3 (Making of
certain statutory instruments about fees) apply to the determination of fees
under the provision. In this case, the operation of provisions of this Act is
attracted because the XYZ Act 2001 contains a provision that triggers the
application of the part.

Notel The determination of afee by a Minister under an Act is a disallowable
instrument and must be in writing (see s 9 (1) (b) and s42 (2)).

Note2 An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(sees126 and s 132).

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

Determinative and non-determinative provisions

This Act consists of determinative and non-determinative
provisions.

A determinative provision is a provision of this Act that is declared
to be a determinative provision.

Example
Section 4 (3) provides that section 4 is a determinative provision.

page 4
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Preliminary Chapter 1
General Part 1.1

Section 6

3)

(1)

2

3)

(4)

(5)

(6)

(")

A non-determinative provision is any other provision of this Act.

Example

Section 3 does not contain a provision corresponding to section 4 (3). Therefore,
section 3 is not a determinative provision.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
s$126 and s 132).

Legislation Act provisions must be applied

A provision of this Act must be applied to an Act or statutory
instrument, in accordance with the terms of the provision, except so
far asit is displaced.

A determinative provision may be displaced expressy or by a
manifest contrary intention.

A non-determinative provision may be displaced expressly or by a
contrary intention.

Note For the distinction between a ‘manifest contrary intention’ (see s (2))
and ‘contrary intention’ (see's (3)), see the examplesin this section.

The declaration of a provision as ‘determinative’ indicates that it is
the intention of the Legidative Assembly that, if the provision is to
be displaced at al in a particular case, a more deliberate
displacement is required than if the provison were a non-
determinative provision.

This section applies despite any presumption or rule of
interpretation.

A provision of this Act must not be taken to be displaced by a
provision of an Act or statutory instrument so far as the provisions
can operate concurrently.

In particular and without limiting subsection (5), a provision of this
Act is not displaced by a provision of an Act or statutory instrument

R72
06/10/10
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Chapter 1
Part 1.1

Section 6

Preliminary
General

(8)

because the provisions deal with the same or a similar subject
matter.

This section is a determinative provision.

Examples of different kinds of displacement
Deter minative provision—express displacement

The Collections Regulation Act 1999 (hypothetical), section 83 contains the
following provision:

(2) The Legidation Act, section 47 (3) does not apply to a regulation under this
Act.

Section 83 (2) illustrates a provision expressly displacing this Act, section 47 (3),

a determinative provision.

Determinative provision—manifest contrary intention

The Motor Repairers Act 2001 (hypothetical) does not contain a provision
like the Collections Regulation Act 1999, section 83, but section 79 contains
the following provision:

(3) A regulation may apply, adopt or incorporate an instrument or provision of an
instrument asin force from time to time.

Section 79 (3) illustrates a provision displacing this Act, section47 (3), a

determinative provision, by a manifest contrary intention because section 79 (3)

clearly contradicts section 47 (3).

Non-deter minative provision—contrary intention

The master of a vessel is charged with contravening the Liquor Act 2001
(hypothetical), section 126 by selling liquor on or from ‘licensed premises
otherwise than at a time authorised by the Act. It is claimed that the sale
took place on the vessel. The Act defines ‘licensed premises to mean that
part or those parts of a building or buildings and of the land adjoining it or
them as defined by the licensing court. It is argued that the complaint is
defective in that a vessel cannot be ‘licensed premises. However,
section 126 is expressed to apply to ‘alicensee, servant, agent or master who
sells liguor on or from licensed premises’. In this case, the reference to
‘master’ indicates a contrary intention indicating that the section is intended
to apply to liquor sold on or from vessels.

Example of concurrent operation (no displacement)
The Small Clubs Act 2002 (hypothetical) contains the following provision
about how notice of the club’s annual general meeting may be served on
members of aregistered small club:

page 6
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Preliminary Chapter 1
General Part 1.1

Section 6

60 Serving notice of annual general meeting

The executive committee of a registered small club may serve notice of the
annual general meeting of the club on members by pinning the notice to a
noticeboard in the club house.

This Act, section 247, a non-determinative provision, allows a document to
be served on an individual under an Act in a number of ways (by giving the
document to the individual, by sending it by prepaid post etc), but does not
mention pinning the document to a noticeboard as a method of giving the
notice.

Section 247 is not displaced by the Small Clubs Act 2002, section 60,
because—

section 60 does not expressly displace section 247 nor does it indicate a
contrary intention (see s 6 (1) and (3)) and, in particular, section 60
does not indicate an intention that the method of service it authorisesis
to be the only method of serving notice of annual general meetings on
members of small clubs; and

the application of section 247 is not displaced by any presumption or
rule of interpretation (see s 6 (5)); and

sections 60 and 247 can operate concurrently (see s 6 (6)) by alowing
complementary methods of service; and

the fact that sections 60 and 247 deal with the same (or a similar)
subject matter does not of itself displace section 247 (see s 6 (7) and
aso s6 (5)).

It follows, therefore, that the executive committee is free to serve notice of
the annual general meeting under section 60 or section 247.

Note

An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(sees126 and s 132).

R72
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Chapter 1 Preliminary

Part 1.2 Basic concepts

Section 7

Part 1.2 Basic concepts
7 Meaning of Act generally

(1) AnActisan Act of the Legislative Assembly.

(2) An Act of the Legidative Assembly is a law (however described or
named) made by the Legidative Assembly under the Self-
Government Act.

(3) A referenceto an Act includes areference to aprovision of an Act.
Notel Section 17 deals with former Commonwealth enactments, and former

NSW and UK Acts, that have become ACT Acts.

Note2  Section 100 (1) deals with references to particular Acts.

8 Meaning of subordinate law

(1) A subordinate law is a regulation, rule or by-law (whether or not
legislative in nature) made under—

(@ anAct; or

(b) another subordinate law; or

(c) power given by an Act or subordinate law and also power
given otherwise by law.

(2) A reference to a subordinate law includes a reference to a provision
of asubordinate law.

9 Meaning of disallowable instrument

(1) A disallowableinstrument is—

(@) astatutory instrument (whether or not legisative in nature) that
is declared to be a disalowable instrument by an Act,
subordinate law or another disallowable instrument; or

page 8 Legislation Act 2001 R72
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Preliminary Chapter 1
Basic concepts Part 1.2

Section 10

2

10
ey

)

11
)

2

12
D)

2

(b) adetermination of fees or charges by a Minister under an Act
or subordinate law.

Note Statutory instrument is defined in s 13.

A reference to a disallowable instrument includes a reference to a
provision of adisallowable instrument.

Meaning of notifiable instrument

A notifiable instrument is a statutory instrument (whether or not
legidative in nature) that is declared to be a notifiable instrument by
an Act, subordinate law, disallowable instrument or another
notifiable instrument.

A reference to a notifiable instrument includes a reference to a
provision of anotifiable instrument.

Meaning of commencement notice

A commencement notice is a statutory instrument that fixes or
otherwise determines the commencement of an Act, subordinate
law, disalowable instrument or notifiable instrument.

A reference to a commencement notice includes a reference to a
provision of a commencement notice.

Meaning of legislative instrument
A legidative instrument is—

(@) asubordinate law; or

(b) adisallowable instrument; or

(c) anoatifiable instrument; or

(d) acommencement notice.

A reference to a legidative instrument includes a reference to a
provision of alegidlative instrument.
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Chapter 1
Part 1.2

Section 13

Preliminary
Basic concepts

13
N

2

3)

14
)

2

15
N

(2)

3)

Meaning of statutory instrument

A statutory instrument is an instrument (whether or not legislative
in nature) made under—

(@ anAct; or
(b) another statutory instrument; or

(c) power given by an Act or statutory instrument and also power
given otherwise by law.

A statutory instrument includes a subordinate law, disallowable
instrument, notifiable instrument and commencement notice.

A reference to a statutory instrument includes a reference to a
provision of a statutory instrument.

Meaning of instrument

Aninstrument is any writing or other document.
Note Writing is defined in the dictionary, pt 1.

A reference to an instrument includes a reference to a provision of
an instrument.

Meaning of authorised republication

An authorised republication is a republication of a law authorised
by the parliamentary counsel under this Act.

A reference to an authorised republication includes areference to a
provision of an authorised republication.

In this section:

law—see section 107 (Definitions for ch 11).

page 10

Legislation Act 2001 R72
Effective: 06/10/10-31/12/10 06/10/10

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Preliminary Chapter 1
Basic concepts Part 1.2

Section 16

16 Meaning of provision

A provision of an Act or instrument is any words or anything else
that forms part of the Act or instrument.

Examples of provisions consisting of groups of words
sections, subsections, paragraphs, subparagraphs, sub-subparagraphs, examples
Examples of provisions consisting of groups of other provisions

chapters, parts, divisions, subdivisions, schedules

Notel An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
s$126 and s 132).

Note2 See s 126 and s 127 for materia that is, or is not, part of an Act or
statutory instrument.
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Chapter 1

Preliminary
Sources of law in the ACT

Sources of law in the ACT

Notes on sources of law

The laws in force in the ACT consist of the written law and various
unwritten laws known as the principles and rules of common law and

equity.

The written law of the Territory consists primarily of laws, known as
Acts, made by the Legidative Assembly. It also includes regulations,
rules of court and other legislative instruments made under specific
powers given by Acts. (Written laws made under an Act are commonly
called ‘subordinate’ or ‘delegated’ legidation.)

Before self-government, ordinances made by the Governor-General
under the Seat of Government (Administration) Act 1910 (Cwith) were
the main form of legislation made for the ACT. Most of the ordinances
in force at self-government have been converted into Acts (see the Self-
Government Act, s 34). However, the Governor-General has power to
make ordinances for the ACT on alimited number of topics (see Seat of
Government (Administration) Act 1910 (Cwlth), s 12).

The written laws in force in the ACT also include the Commonwealth
Constitution, Commonwealth Acts, and regulations and other legislative
instruments made under Commonwealth Acts. As a genera rule,
Commonwealth Acts and legidative instruments apply in the ACT in
the same way as they apply in other parts of Australia. Commonwealth
Acts and instruments prevail over the Acts made by the Legidative
Assembly to the extent to which they are inconsistent (see Self-
Government Act, s 28).

Certain Acts of New South Wales and the United Kingdom also formed
part of the written laws in force in the ACT. Because of the
Interpretation Act 1967, s 65, these are now taken to be laws made by
the Legidlative Assembly as if they had been enacted by the Assembly.
(Section 65 has expired, but its previous operation was saved-see
s65 (3)). These Actsarelisted in sch 1.

Part 1.3

Section 16

Part 1.3
Note 1
Note 2
Note 3
Note 4
Note 5
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Section 17

17

)

)

3

References to Acts include references to former Cwlth
enactments etc

A reference to an Act includes a reference to a former
Commonwealth enactment.

Without limiting subsection (1), a reference to an Act includes a
reference to a former NSW Act or former UK Act mentioned in
schedule 1.

In this section:

former Commonwealth enactment means a Commonweath Act or
ordinance, a New South Wales Act or Imperial Act that is—

(@ an enactment within the meaning of the Self-Government Act
because of that Act, section 34; or

(b) an enactment because of the A.C.T. Sdf-Government
(Consequential Provisions) Act 1988 (Cwlth), section 10 (3) or
section 12 (2) or (3).
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ACT legislation register and web site

Section 18
Chapter 2 ACT legislation register and
web site
18 ACT legislation register
(1) The parliamentary counsel must establish and maintain a register of
Acts and statutory instruments (the ACT legislation register).
(2) Theregister must be kept electronically.

Example of how register may be kept

The register may be kept in the form of, or as part of, 1 or more computer

databases, and may include data compiled electronically from the databases.

Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears
(sees 126 and s 132).
19 Contents of register
(1) TheACT legidlation register must contain the following:

(&) authorised republications of laws currently in force;

(b) Actsasmade;

(c) subordinate laws as made;

(d) disallowable instruments as made;

(e) notifiable instruments as made;

(f) commencement notices as made;

(g) resolutions passed, or taken to have been passed, by the
Legidative Assembly to disallow a subordinate law or
disallowable instrument;
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Section 19

)

3)

(4)

(h)

(i)
()

(k)

resolutions passed, or taken to have been passed, by the
Legidative Assembly to amend a subordinate law or
disallowable instrument;

bills presented to the Legislative Assembly;

explanatory statements for bills, and amendments of hills,
presented to the Legidative Assembly;

explanatory statements, and regulatory impact statements
under chapter 5, for subordinate laws and disallowable
instruments.

The ACT legidation register must also contain the following:

@
(b)
(©
(d)
()
(f)

(9)

notifications of the making of Acts;

notifications of the making of subordinate laws;
notifications of the making of disallowable instruments;
notifications of the making of notifiable instruments;
notifications of the making of commencement notices,

notifications of the disallowance of subordinate laws or
disallowable instruments under section 65 (Disallowance by
resolution of Assembly);

notifications of the amendment of subordinate laws or
disallowable instruments under section 68 (Amendment by
resolution of Assembly).

The parliamentary counsel may enter additional material in the
register if the parliamentary counsel considers that it is likely to be
useful to users of the register.

Without limiting subsection (3), the additional material may include
the following:

@
(b)

unauthorised republications of laws currently in force;

past versions of unauthorised republications;
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Section

19

ACT legislation register and web site

(©
(d)
()
(f)
(9)

past versions of authorised republications,

statutory instruments that are not legislative instruments;
repealed Acts and statutory instruments;

Commonwealth laws that apply in or in relation to the ACT;

material relevant to interpreting the rights set out in the Human
Rights Act 2004, including documents mentioned in that Act,
dictionary, definition of international law.

Note The following sections of the Act deal with the entry of material in the

register:

o 528 (Natification of Acts)

e s61 (Notification of legidlative instruments)

e s65A (Notification of disallowance by resolution of Assembly)

e 569 (Natification of amendments made by resolution of Assembly)
e 5108 (Republication in register).

(5) The parliamentary counsel may enter additional material in the
register in any way the parliamentary counsel considers is likely to
be helpful to users of the register.

Examples

1

A uniform legidative scheme is entered into under heads of agreement
signed on behaf of the Commonwealth, States and Territories. The
Legidative Assembly later passes an Act to implement the scheme on behal f
of the ACT and the Act is notified and entered in the register. The
agreement is also entered in the register as a notifiable instrument with a
notifiable instrument number even though the instrument is not taken to be a
notifiable instrument under section 10 (Meaning of notifiable instrument).
The page of the register for the Act contains the heading ‘Legidative
instruments’ and the agreement is listed underneath. The page of the register
for the agreement gives particulars for the agreement and mentions that it is
not a notifiable instrument but is included in the register for information.

An instrument under the Self-Government Act notifying the appointment of
Ministersis entered in the register as a notifiable instrument even though the
instrument is not taken to be a notifiable instrument under section 10
(Meaning of notifiable instrument). The instrument is also numbered as a
notifiable instrument. The page of the register for the notification mentions
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Section 19

(6)

(")

(8)

that it is made under the Self-Government Act and is not a notifiable
instrument but isincluded in the register for information.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(sees 126 and s 132).

Without limiting subsection (3) or (5), a regulation may prescribe
requirements to be satisfied for additional material to be entered in
the register under this section, including, for example, requirements
about—

(@ theform of the material; and
(b) the making of requests for its entry in the register.

A regulation may also make provision about the following in
relation to instruments (other than legidative instruments) to be
entered in the register under this section:

(@ the numbering of the instruments by the parliamentary counsel,
whether in a series of numbers allocated under section 59
(Numbering) or otherwise;

(b) the identification of the instruments, including, for example,
authorising the parliamentary counsel to—

(i) add aname to an unnamed instrument; or
(i) amend an instrument’ s name; or
(iii) add notesto an instrument to assist in itsidentification; or

(iv) do anything else in relation to an instrument to assist
users of the register to identify or refer to the instrument.

If the register contains an authorised republication of alaw currently
in force, and the law is amended, the parliamentary counsel must
replace the republication with an authorised republication of the law
as amended.
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Section 20

ACT legislation register and web site

9)

If the register contains an authorised republication of a law, and the
law is repealed, expires or, for a subordinate law or disallowable
instrument, is disallowed by the Legidative Assembly, the
parliamentary counsel must ensure that the republication is no
longer shown as a republication of law currently in force.

(10) If the parliamentary counsel considersit likely to be useful to users
of the register to enter information (in any form) in the register, the
parliamentary counsel may enter the information at any time.
Example
guides and indexes to the register

(11) If an Act passed by the Legidative Assembly, or a legidative
instrument made, before the commencement of this Act need not be
notified under this Act, the parliamentary counsel may enter the text
of the Act or instrument in the register.

(12) The parliamentary counsel may correct any mistake, error or
omission in the register subject to the requirements (if any) of the
regulations.

(13) Inthissection:
amended includes modified.
law—see section 107 (Definitions for ch 11).
repealed includes lapsed and expired.

20 Prompt registration
The parliamentary counsel must ensure that anything the
parliamentary counsel is required to do in relation to the register is
done promptly.
21 Approved web site
(1) The parliamentary counsel must approve an internet site, and may
approve additional internet sites, for this Act.
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Section 22

(2) The parliamentary counsel may enter into agreements or
arrangements to ensure that users can authenticate an approved web
site or the material accessible on an approved web site.

22 Access to registered material at approved web site

(1) The parliamentary counsel must ensure, as far as practicable, that a
copy of the material mentioned in section 19 (1) and (2) (Contents
of register) isaccessible at all times on an approved web site.

(2) Accessisto be provided without charge by the Territory.
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Authorised versions and evidence of laws and legislative material

Section 22A

Chapter 3 Authorised versions and
evidence of laws and
legislative material

22A Definitions for ch 3

In this chapter:

law means an Act or statutory instrument, whether or not it has been
amended, and includes, in relation to a republication—

(@ acollection of 2 or more Acts or statutory instruments; or

(b) al or part of an agreement or other instrument that has the
force of law or is in, or attached to, an Act or statutory
instrument.

Note A reference to an Act or statutory instrument includes a reference to a
provision of the Act or instrument (see s 7 and s 13).

legidlative material means material (other than alaw or provision of
alaw) relating to an Act or statutory instrument.

Examples of legislative material

1 Additional material entered in the register under section 19 (3) (Contents of
register) that is not an Act or statutory instrument, for example, appointments
of Ministers. Ministers are appointed by the Chief Minister under the
Self-Government Act, section 41. An instrument notifying an appointment
may be entered in the register even though the instrument is not a statutory
instrument.

2 Materia that may be considered under chapter 14 in working out the
meaning of an Act or statutory instrument, for example, an explanatory
statement for the bill that became the relevant Act that was presented to the
Legidlative Assembly before the Act was passed.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see

5126 and s 132).
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Section 23

23

24
D)

2

republication includes part of a republication.

Authorisation of versions by parliamentary counsel

The parliamentary counsel may authorise written or electronic
versions of alaw, republication or legislative material.

Note Written includes printed (see dict, pt 1, def writing).

Authorised electronic versions

An electronic copy of a law, republication or legislative materia is
an authorised version if—

(@) it isaccessed at, or downloaded from, an approved web site in
aformat authorised by the parliamentary counsel; or

(b) it is authorised by the parliamentary counsel and is in the
format in which it is authorised by the parliamentary counsel.

Example of authorised electronic format
alocked pdf file

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
s126 and s 132).

It is presumed, unless the contrary is proved—

(@) that aninternet site purporting to be an approved web siteis an
approved web site; and

(b) that an electronic copy of a law, republication or legisative
material accessed at, or downloaded from, an approved web
site and purporting to be authorised by the parliamentary
counsel (however expressed) is an authorised version of the
law, republication or legislative material; and

(c) that any other electronic copy of a law, republication or
legislative material purporting to be authorised by the
parliamentary counsel (however expressed) is an authorised
version of the law, republication or legislative material; and
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Authorised versions and evidence of laws and legislative material

Section 25

(d) that an authorised electronic version of an Act or statutory
instrument correctly shows the Act or instrument; and

(e) that an authorised electronic version of arepublication of alaw
correctly shows the law as at the republication date; and

(f) that an authorised electronic version of legidative material
correctly shows the material.

Examples of an electronic copy of a republication purporting to be

authorised by the parliamentary counsel

1 The republication has the words ‘Authorised by the ACT Parliamentary

Counsel’ on the front cover and the words ‘Authorised when accessed at
www.legislation.act.gov.au or in authorised printed form' at the foot of each
page of the republication.

2  The republication has the words ‘Authorised by the ACT Parliamentary

Counsdl’ on the front cover and the words ‘Authorised by the ACT
Parliamentary Counsel—also accessible at www.legidation.act.gov.au’ at the
foot of each page of the republication.

Note A reference to an Act or statutory instrument includes a reference to a

provision of the Act or instrument (see s 7 (3) and s 13 (3)). A
reference to a republication includes a reference to part of a
republication (see s 22A def republication).
25 Authorised written versions
(1) A written copy of a law, republication or legislative material is an
authorised version if—

(@ it is a written copy produced directly from an authorised
electronic version of the law, republication or legidative
material; or
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Section 25

(2)

(b) itisawritten copy of another version of the law, republication
or legidative material authorised by the parliamentary counsel.

Example for par (a)

An authorised electronic version of an Act is downloaded from an approved web
siteand printed. The printed copy is an authorised written version of the Act.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
5126 and s 132).

It is presumed, unless the contrary is proved—

(@ that a written copy of a law, republication or legidative
material purporting to be authorised by the parliamentary
counsel (however expressed) is an authorised version of the
law, republication or legislative material; and

(b) that an authorised written version of an Act or statutory
instrument correctly shows the Act or instrument; and

(c) that an authorised written version of a republication of a law
correctly shows the law as at the republication date; and

(d) that an authorised written version of legidlative material
correctly shows the material.

Examples of a written copy of a republication purporting to be authorised by

the parliamentary counsel

1 The republication has the words ‘Authorised by the ACT Parliamentary
Counsel’ on the front cover and the words ‘ Authorised by the parliamentary
counsel and printed by authority of the ACT Government’ at the foot of each
page of the republication.

2 The republication has the words ‘Authorised by the ACT Parliamentary
Counsel and printed by authority of the ACT Government’ on the front cover
and the words ‘Authorised by the ACT Parliamentary Counsel—also
accessible at www.legislation.act.gov.au’ at the foot of each page of the
republication.
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26

Authorised versions and evidence of laws and legislative material

26

@)

3 The republication has the words ‘Authorised by the ACT Parliamentary
Counsdl’ on the front cover and the words ‘Authorised by the ACT
Parliamentary Counsel—also accessible at www.legislation.act.gov.au’ at the
foot of each page of the republication.

Note A reference to an Act or statutory instrument includes a reference to a
provision of the Act or instrument (see s 7 (3) and s 13 (3)). A
reference to a republication includes a reference to part of a
republication (see s 22A def republication).

Judicial notice of certain matters
Proof is not required about—

(@) the passing of a proposed law by the Legislative Assembly or
its notification in the register or the gazette; or

(b) the making, or notification or publication in the register or the
gazette, of a subordinate law, disalowable instrument,
notifiable instrument, commencement notice or any other
statutory instrument; or

(c) the approval (however described) of a statutory instrument by
the Executive, aMinister or any other entity; or

(d) the provisions of an Act, subordinate law, disalowable
instrument, notifiable instrument, commencement notice or any
other statutory instrument; or

(e) the commencement of an Act, subordinate law, disallowable
instrument, notifiable instrument, or any other statutory
instrument; or

(f) the presentation of a subordinate law, disallowable instrument
or any other statutory instrument to the Legidative Assembly;
or

(g) anything done or not done by or in the Legidative Assembly in
relation to a subordinate law, disallowable instrument or any
other statutory instrument; or
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Section 26

2

3)

(4)

(5)

(h) amendments or other changes made under chapter 11
(Republication of Acts and statutory instruments); or

(i) the authorisation of a republication under this Act, the
provisions of an authorised republication or the republication
date of an authorised republication.

A court or tribunal may inform itself of anything mentioned in
subsection (1) in any way it considers appropriate.
Examples of ways that may be appropriate

1 using aversion of an Act downloaded from an approved web site using the
internet

2 using information obtained from an approved web site using the internet
3 using an authorised written version of arepublication
Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears
(sees 126 and s 132).

However, the court or tribunal must consider whether the source it
intends to use appears to be areliable source of information.

For subsection (3), an authorised version of a law, republication or
legislative material is areliable source of information.

This section does not limit any other law providing how a court or
tribunal may be informed about a matter mentioned in
subsection (1).
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Section 27
Chapter 4 Numbering and notification of
Acts
27 Numbering of Acts
The Acts passed in each year are to be numbered as nearly as
practicable in the order in which they are passed.
28 Notification of Acts

(1) If a proposed law is passed by the Legidative Assembly, the
Speaker must ask the parliamentary counsel to notify the making of
the law.

(2) If the Speaker asks the parliamentary counsel to notify the making
of the proposed law, the parliamentary counsel must—

(@ notify the making of the law in the register; or
(b) if itisnot practicable to notify the making of the proposed law
in the register—notify the making of the law in the gazette.

(3) If the Speaker asks the parliamentary counsel to notify the making
of the proposed law on a particular day, the parliamentary counsel
must notify the making of the law on that day unless it is
impracticable to do so.

(4) The making of the proposed law is notified in the register by
entering in the register—

(@) a statement that the law has been passed by the Legidative
Assembly; and
(b) thetext of the law.
(5) The making of the proposed law is notified in the gazette by—
(&) publishing the text of the law in the gazette; or
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Section 28

(b) publishing in the gazette a statement—

(i) that the law has been passed by the Legislative Assembly;
and

(if) of the place or places where copies of the law can be
obtained (whether by purchase or otherwise).

(6) If the making of the proposed law is notified in the gazette, the
parliamentary counsel must enter in the register—

(@) a statement that the law has been passed by the Legidative
Assembly; and

(b) astatement that the law was notified in the gazette on a stated
date; and

(c) thetext of the law.

(7) If the making of the proposed law is notified in the gazette by
publishing the statement mentioned in subsection (5) (b), copies of
the law must be available on the day of publication (the gazette
date), or as soon as practicable after the gazette date, at the place, or
each of the places, stated in the gazette.

(8) If on the gazette date no copies of the law are available at the place,
or any of the places, stated in the gazette, the parliamentary counsel
must give the Minister a statement—

(@) that copies of the law were not available; and
(b) explaining why they were not available.

(9) The Minister must present the statement to the Legislative Assembly
not later than 6 sitting days after the gazette date.

(10) Thissection is adeterminative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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Section 29

29 References to enactment or passing of Acts

In an Act or statutory instrument, a reference to the enactment or
passing of an Act is a reference to the making of the Act having
been notified in the register or the gazette.

30 References to notification of Acts

In an Act or statutory instrument, a reference to the notification of
an Act is areference to the making of the Act having been notified

in the register or the gazette.
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instruments
Preliminary Part 5.1
Section 31
Chapter 5 Regulatory impact statements

for subordinate laws and
disallowable instruments

Part 5.1 Preliminary

31

Definitions for ch 5
In this chapter:

authorising law, in relation to a proposed subordinate law or
disalowable instrument (the proposed law), means the Act or
statutory instrument (and, if appropriate, the provision of the Act or
statutory instrument) under which the proposed law will be made.

benefits includes—
() advantages; and

(b) direct and indirect economic, environmental and socid
benefits.

costs includes—
(@) burdens and disadvantages, and
(b) direct and indirect economic, environmental and social costs.

scrutiny committee principles means the terms of reference of the
Legidative Assembly’s Standing Committee on Legal Affairs that
apply to subordinate laws and disallowabl e instruments.

32 Other publication or consultation requirements not
affected
(1) Part 5.2 (Requirements for regulatory impact statements) does not
affect any requirements in any other territory law for publication or
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Part 5.1

Section

33

Regulatory impact statements for subordinate laws and disallowable
instruments
Preliminary

33

2

1)

2

consultation about a proposa to make a subordinate law or
disallowable instrument.

Part 5.2 does not apply to the subordinate law or disallowable
instrument if the requirements are of a comparable level to
publication and consultation under the part.

Guidelines about costs of proposed subordinate laws
and disallowable instruments

The Minister may issue guidelines to be applied in deciding whether
a proposed subordinate law or disallowable instrument is, or is not,
likely to impose appreciable costs on the community or a part of the
community.

A guideline is adisallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legidlative Assembly, under this Act.
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Part 5.2 Requirements for regulatory
Impact statements
34 Preparation of regulatory impact statements
(1) If a proposed subordinate law or disallowable instrument (the

)

3

(4)

()

(6)

proposed law) is likely to impose appreciable costs on the
community, or a part of the community, then, before the proposed
law is made, the Minister administering the authorising law (the
administering Minister) must arrange for a regulatory impact
statement to be prepared for the proposed law.

However, this section does not apply to the proposed law if the
administering Minister exempts the proposed law from
subsection (1).

Note Section 32 and s 36 aso state other circumstances when a regulatory
impact statement is not required.

An exemption under subsection (2) (the RIS exemption) is a
disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legidative Assembly, under this Act.

If the RIS exemption is disallowed under this Act after the proposed
law has been made, the administering Minister must arrange for a
regulatory impact statement to be prepared for the subordinate law
or disallowable instrument.

The regulatory impact statement prepared under subsection (4) must
be presented to the Legislative Assembly not later than 5 sitting
days after the day the RIS exemption is disallowed.

This chapter (other than section 37 (When must regulatory impact
statement be presented?)) applies to the law as if the law were a
proposed subordinate law or disallowable instrument.
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35

Content of regulatory impact statements

A regulatory impact statement for a proposed subordinate law or
disalowable instrument (the proposed law) must include the
following information about the proposed law in clear and precise
language:

@
(b)

(©

(d)

()

(f)

(9)

the authorising law;

a brief statement of the policy objectives of the proposed law
and the reasons for them;

a brief statement of the way the policy objectives will be
achieved by the proposed law and why this way of achieving
them is reasonable and appropriate;

a brief explanation of how the proposed law is consistent with
the policy objectives of the authorising law;

if the proposed law is inconsistent with the policy objectives of
another territory lawv—

(i) abrief explanation of the relationship with the other law;
and

(i) abrief explanation for the inconsistency;

if appropriate, a brief statement of any reasonable alternative
way of achieving the policy objectives (including the option of
not making a subordinate law or disallowable instrument) and
why the alternative was rejected;

a brief assessment of the benefits and costs of implementing
the proposed law that—

(i) if practicable and appropriate, quantifies the benefits and
costs; and

(if) includes a comparison of the benefits and costs with the
benefits and costs of any reasonable alternative way of
achieving the policy objectives stated under paragraph (f);
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Section 36

36

(h) abrief assessment of the consistency of the proposed law with
the scrutiny committee principles and, if it is inconsistent with
the principles, the reasons for the inconsistency.

When is preparation of regulatory impact statement
unnecessary?

(1) A regulatory impact statement need not be prepared for a proposed

subordinate law or disallowable instrument (the proposed law) if the
proposed law only provides for, or to the extent it only provides for,
any of the following:

(@ a matter that is not of a legisative nature, including, for
example, a matter of a machinery, administrative, drafting or
formal nature;

(b) a matter that does not operate to the disadvantage of anyone
(other than the Territory or a territory authority or
instrumentality) by—

(i) adversely affecting the person’ srights; or
(i) imposing liabilities on the person;
(c) an amendment of a territory law to take account of current
legidative drafting practice;
(d) the commencement of an Act or statutory instrument;

Note A reference to an Act or statutory instrument includes a reference
to aprovision of the Act or instrument (see s 7 and s 13).

(e) an amendment of a territory law that does not fundamentally
affect the law’ s application or operation;

(f) amatter of atransitional character;

(g) amatter arising under a territory law that is part of a uniform
scheme of legidlation or complementary with legislation of the
Commonwealth, a State or New Zealand;
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(2)

37
)

2

() a matter involving the adoption of an Australian or
international protocol, standard, code, or intergovernmental
agreement or instrument, if an assessment of the benefits and
costs has aready been made and the assessment was made for,
or isrelevant to, the ACT,;

(i) aproposa to make, amend or repeal rules of court;

() a matter advance notice of which would enable someone to
gain unfair advantage;

(k) an amendment of a fee, charge or tax consistent with
announced government policy.

A regulatory impact statement also need not be prepared for the
proposed law if, or to the extent that, it would be against the public
interest because of the nature of the proposed law or the
circumstances in which it is made.

Example

A law may need to be made urgently for controlling the spread of a disease or
dealing with another urgent situation.

Notel An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see this
Act, s126 and s 132).

Note2 Section 32 and s 34 aso state other circumstances when a regulatory
impact statement is not required.

When must regulatory impact statement be presented?

This section applies if aregulatory impact statement for a proposed
subordinate law or disallowable instrument (the proposed law) has
been prepared and the proposed law is made.

The statement must be presented to the Legidative Assembly with
the subordinate law or disallowable instrument.
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Section 38
Part 5.3 Failure to comply with

requirements for regulatory
Impact statements

38 Effect of failure to comply with pt 5.2

(1) Failure to comply with part 5.2 (Requirements for regulatory impact
statements) in relation to a subordinate law or disallowable
instrument (the law) does not—

(@) affect thelaw’svalidity; or

(b) create rights or impose legally enforceable obligations on the
Territory, a Minister or anyone else.

(2) In addition, a decision made, or appearing to be made, under part
5.2 isfina and conclusive.

(3) Inthissection:
decision includes—
(8 conduct engaged in to make a decision; and
(b) conduct related to making adecision; and

(c) failureto make adecision.
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Chapter 6 Making, notification and
numbering of statutory
instruments
Part 6.1 General
39 Meaning of matter in ch 6
In this chapter:
matter, in relation to a statutory instrument, includes circumstance,
person, place and purpose.
40 Presumption of validity
It is presumed, unless the contrary is proved, that all conditions and
steps required for the making of a statutory instrument have been
satisfied and carried out.
41 Making of certain statutory instruments by Executive

(1) Thissection appliesif an Act authorises or requires the Executive to
make a subordinate law or disallowable instrument.

(2) The subordinate law or disallowable instrument is taken to be made
by the Executive if—

(@ it issigned by 2 or more Ministers who are members of the
Executive; and
(b) 1 of thesigning Ministersisthe responsible Minister.

(3) A subordinate law or disallowable instrument made in accordance
with subsection (2) is taken to be made when it is signed by the
second Minister signing.
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(4) Subsection (2) (b) does not apply if the responsible Minister cannot
sign because he or sheis absent from the ACT, ill or on leave.

(5) Inthissection:
responsible Minister means—
(a8 theMinister for the time being administering the Act; or

(b) if, for the time being, different Ministers administer the Act in
relation to different matters—

(i) if only 1 Minister administers the Act in relation to the
relevant matter—that Minister; or

(ii) if 2 or more Ministers administer the Act in relation to the
relevant matter—any of the Ministers; or

(iii) if subparagraph (ii) does not apply and, for the time
being, 2 or more Ministers administer the Act—any of the
Ministers,

but does not include a Minister for the time being acting on behalf
of the Minister or 2 or more Ministers.
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Section 42

Part 6.2 Making of statutory instruments
generally

42 Power to make statutory instruments

(1) If an Act or statutory instrument gives a power that can be exercised
by making an instrument, the Act or statutory instrument gives
power to make the instrument.

Example

An Act gives a Minister power to approve codes of practice, but does not require

the approval to be in writing or to be given by a particular instrument. The power

can be exercised by giving awritten approval. The Act, therefore, gives power to

make an instrument, namely, awritten approval.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provison in which it appears
(see s 126 and s 132).

(2) If an Act or statutory instrument gives power to make an instrument
that would be a legidative instrument, the power can only be
exercised by making an instrument.

Examples
See examples to section 56 (3) and section 255 (3).

(3) If an Act or statutory instrument gives power to make an instrument,
the power may be exercised from time to time.

(4) Thissection isadeterminative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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43

)

2

Statutory instruments to be interpreted not to exceed
powers under authorising law

A statutory instrument is to be interpreted as operating to the full
extent of, but not to exceed, the power given by the Act or statutory
instrument under which it is made (the authorising law).

Without limiting subsection (1), if a provision of a statutory
instrument would, apart from this section, be interpreted as
exceeding power—

(@) the provisionisvalid to the extent to which it does not exceed
power; and

(b) theremainder of the instrument is not affected.

Example 1

The Agriculture Services Determination 2001, part 4 exceeds the determination—
making power given by the Agriculture Services Act 2000 (hypothetical). The
other provisions of the determination are within power.

The determination (apart from part 4) operates effectively. Part 4 istreated asif it
did not form part of the determination and is disregarded.

Note to example 1 The kind of interpretation indicated in example 1 is known
as adivisible interpretation of the determination.

Example 2

The Goats Regulation 2001 (hypothetical) is made under the Goats Act 2001.
The Goats Regulation 2001, section 39 seeks to impose rules about the care of
‘animals’, but the Act only gives power to make regulations about goats.

Section 39 is read restrictively (‘read down’) as if it mentioned goats. In other
words, the section is effective but treated as if it applied only to goats.

Note to example 2 The kind of interpretation indicated in example 2 is known as
adistributive interpretation of the regulation.

Example 3

The Wombat Protection Act 2003 (hypothetical) provides that the Minister may
appoint a Wombat Advocate. The instrument making the appointment states that
the appointment is for 5 years, but the maximum term of appointment authorised
under the Act is4 years.
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3)

(4)

(5)

44
)

The instrument is read restrictively (‘read down’) asif it referred to 4 years. In
other words, the instrument is effective but the appointment is only valid for 4
years.

Note to example 3 The kind of interpretation indicated in example 3 is known as
adistributive interpretation of the instrument.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provison in which it appears
(sees 126 and s 132).

Without limiting subsection (1), if the application of aprovision of a
statutory instrument to a matter would, apart from this section, be
interpreted as exceeding power, the provision’'s application to other
mattersis not affected.

Example

The Community Safety Order 2001 is expressed to apply to all members of the
community without qualification although it is in fact made under the Building
Industry (Safety) Act 2000 (hypothetical). That Act isrestricted in its operation to
the building industry. The order is cast in such wide terms that it cannot be
interpreted divisibly or distributively. However, the order applies to entities such
as XYZ Constructions Pty Ltd because it is a company in the construction
industry.

This section is in addition to any provision of the statutory
instrument or authorising law.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

Power to make statutory instruments for Act etc

If an Act or statutory instrument (the authorising law) authorises or
requires the making of a statutory instrument for the authorising law
or another Act or statutory instrument (the other law), the power
authorises a statutory instrument to be made in relation to any matter
that—

(@) isrequired or permitted to be prescribed by the authorising law
or other law; or
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Section 45

(b) is necessary or convenient to be prescribed for carrying out or
giving effect to the authorising law or other law.

(2) Subsection (1) applies to the authorising law even though the
authorising law—

(@ only authorises the making of a statutory instrument for the
authorising law; or

(b) also authorises or requires the making of a statutory instrument
about a particular matter.

(3) Power given by the authorising law to make a statutory instrument
about a particular matter does not limit power given by the
authorising law or other law to make a statutory instrument (whether
or not of the same kind) about any other matter.

(4) Thissection is adeterminative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
45 Power to make court rules

(1) The power of an entity to make rules for a court includes power to
make rules in relation to any matter necessary or convenient to be
prescribed for carrying out or giving effect to the court’ s jurisdiction
under any law that authorises or requires anything to be done in or
in relation to the court.

(2) Thissection isadditional to section 44.

(3) Thissection is adeterminative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

(4) Inthissection:
court includes atribunal.
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46

(1)

2

disallowable instrument, for a Commonwealth Act, means an
instrument that can be disallowed under the Legidative Instruments
Act 2003 (Cwilth), part 5 (Parliamentary scrutiny of legidative
instruments), including that part, or provisions of that part, applied
by another Commonwealth law.

|aw means—

(@ an Act, subordinate law or disallowable instrument; or

Note A reference to an Act, subordinate law or disallowable instrument
includes a reference to a provision of the Act, law or instrument
(sees7,s8ands9).

(b) a Commonwealth Act or a disalowable instrument under a
Commonwealth Act (or a provison of such an Act or
instrument).

Power to make instrument includes power to amend or
repeal

Power given under an Act or statutory instrument (the authorising
law) to make a statutory instrument includes power to amend or
repeal the instrument.

The power to amend or repeal the instrument is exercisable in the
same way, and subject to the same conditions, as the power to make
the instrument.

Examples

1 If theinstrument is a disallowable instrument, an amendment or repeal of the
instrument is also a disallowable instrument.

2 If the instrument is a notifiable instrument, an amendment or repeal of the
instrument is aso a notifiable instrument.

3 If notice of the making of the instrument must be published in a newspaper,
notice of an amendment or repeal of the instrument must also be published in
the newspaper.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(sees 126 and s 132).
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3)

(4)

a7

)

2

3)

(4)

Despite subsection (1), aform that is alegidative instrument may be
repealed or repealed and remade (with or without changes), but may
not be amended.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

Statutory instrument may make provision by applying law
or instrument

This section applies if an Act, subordinate law or disallowable
instrument (the authorising law) authorises or requires the making
of a statutory instrument (the relevant instrument) about a matter.

The relevant instrument may make provision about the matter by
applying an ACT law—

(@) asinforceat aparticular time; or
(b) asinforcefromtimeto time.

The relevant instrument may make provision about the matter by
applying alaw of another jurisdiction, or an instrument, as in force
only at a particular time.

Note For information on the operation of s (3), see the examplesto s (9).

If the relevant instrument makes provision about the matter by
applying a law of another jurisdiction or an instrument, the
following provisions apply:

(@) if subsection (3) is displaced by, or under authority given by,
an Act or the authorising law—the law of the other jurisdiction
or instrument is applied asin force from time to time;

Note For the displacement of s (3), see s6, examples 1 and 2.

(b) if subsection (3) is not so displaced and the relevant instrument
does not provide that the law of the other jurisdiction or
instrument is applied as in force at a particular time—the law
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()

(6)

or instrument is taken to be applied as in force when the
relevant instrument is made.

Examples for s (4) (b)

1 The Locust Damage Compensation Determination 2003 (a hypothetical
disallowable instrument) provides for the making of clams against a
compensation fund. Section 43 states that disputes about claims must be
decided in accordance with the Commercial Arbitration Act 1984 (NSW)
(the NSW Act) asin force from time to time. The determination is made on
1 August 2003. The Act under which the determination is made does not
displace subsection (3). Therefore, even though section 43 purports to apply
the NSW Act as in force from time to time, the NSW Act as in force on 1
August 2003 is applied by the determination.

2 The Locust Damage Compensation Determination 2003 (mentioned in
example 1), section 43 states that disputes about claims must be decided in
accordance with the Commercial Arbitration Act 1984 (NSW) (the NSW
Act), but does not state that the NSW Act is to be applied as in force from
time to time or a a particular time. The determination is made on
1 August 2003. The Act under which the determination is made does not
displace subsection (3). Therefore, the NSW Act as in force on 1 August
2003 is applied by the determination.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
s$126 and s 132).

If alaw of another jurisdiction or an instrument is applied asin force
at a particular time, the text of the law or instrument (as in force at
that time) is taken to be a notifiable instrument made under the
relevant instrument by the entity authorised or required to make the
relevant instrument.

If subsection (3) is displaced and a law of another jurisdiction or an
instrument is applied as in force from time to time, the text of each
of the following is taken to be a notifiable instrument made under
the relevant instrument by the entity authorised or required to make
the relevant instrument:

(@ the law or instrument as in force at the time the relevant
instrument is made;
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(b) each subsequent amendment of the law or instrument;

(c) if the law or instrument is repeded and remade (with or
without changes)—the law or instrument as remade and each
subsequent amendment of the law or instrument;

(d) if aprovision of the law or instrument is omitted and remade
(with or without changes) in another law or instrument—the
provision as remade and each subsequent amendment of the
provision.

The authorising law or, if the relevant instrument is a subordinate
law or disallowable instrument, the relevant instrument may provide
that—

(@) subsection (5) or (6) does not apply to the relevant instrument;
or

(b) subsection (5) or (6) applies with the modifications stated in
the authorising law or relevant instrument.

If aprovision of an Act, subordinate law or disallowable instrument
authorises or requires the application of a law or instrument, the
provision authorises the making of changes or modifications to the
law or instrument for that application.

This section is a determinative provision.

Examples for s (3) and s (9)

Here are 2 examples about the operation of subsections (3) and (9): the first
illustrates how subsection (3) might be displaced and the second illustrates how a
law of another jurisdiction that applies as in force from time to time would
operate—

The effect of subsections (3) and (9), and subsection (10), definition of applying,
is that if it is intended to apply, adopt or incorporate a law or instrument as in
force from time to time, the authorising law would need to expressly displace
subsection (3) (as illustrated in s 6, examples of different kinds of displacement,
example 1) or indicate a manifest contrary intention (asillustrated in example 2 in
those examples).

The ABC Regulation 2001 (made under a provision like those illustrated in
section 6, examples of different kinds of displacement, examples 1 and 2)

(7)
(8)
9)
1
2
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(10)

provides that noise measurements are to be taken in accordance with the NSW
noise control manua as in force from time to time. The effect of the ABC
Regulation 2001 is that whenever the NSW noise control manual is amended in
future, the noise measurements must be taken in accordance with the manua as
last amended.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

In this section:
ACT law means an Act, subordinate law or disallowable instrument.

Note A reference to an Act, subordinate law or disallowable instrument
includes a reference to a provision of the Act, law or instrument (see
s7,s8ands9).

applying includes adopting or incorporating.

Note See also s 157 (Defined terms—other parts of speech and grammatical
forms).

disallowable instrument, for a Commonwealth Act, means an
instrument that can be disallowed under the Legidative Instruments
Act 2003 (Cwilth), part 5 (Parliamentary scrutiny of legidative
instruments), including that part, or provisions of that part, applied
by another Commonwealth law.

instrument includes a provision of an instrument, but does not
include an ACT law or alaw of another jurisdiction.

law of another jurisdiction means—

(@ a Commonweath Act or a disallowable instrument under a
Commonwealth Act; or

(b) aState Act, or any regulation or rule under a State Act; or

(c) aNew Zedand or Norfolk Island Act, or any regulation or rule
under aNew Zeadand or Norfolk Island Act; or

(d) aprovision of alaw mentioned in paragraphs (a) to (c).
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48 Power to make instrument includes power to make
different provision for different categories etc

(1) Power given under an Act or statutory instrument to make a
statutory instrument includes power—

(@ to make different provision in relation to different matters or
different classes of matters; or

(b) to make an instrument that applies differently by reference to
stated exceptions or factors.

(2) Without limiting subsection (1), power given under an Act or
statutory instrument to make a statutory instrument about particular
matters includes power to make a statutory instrument about any
1 or more of the matters or a particular class of the matters.

(3) For thissection, aclass may consist of asingle matter.

(4) Thissection isadeterminative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their

displacement.
49 Single instrument may exercise several powers or satisfy
several requirements

(1) Power given under an Act or statutory instrument may be exercised
with any other power to make a single instrument—

(@ whether or not the powers are exercised in relation to separate
provisons, some of the same provisions, or al of the
provisions, of the instrument; or

(b) whether or not the other powers are given under the same Act
or statutory instrument, another Act or statutory instrument or
any other territory law.

(2) A statutory instrument is taken—

(@) to be made under each power given under territory law under
which it could be made; and
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3)

(4)

50

1)

)

51

)

(2)

(b) to satisfy each requirement under territory law that it could
satisfy.

Without limiting subsection (2), that subsection applies to an
instrument even though—

(@) it is stated to be made under a particular territory law (the
authorising law) or a particular provision of the authorising
law; and

(b) it is stated to be made for a particular territory law (the
requiring law) or a particular provision of the requiring law.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their

displacement.

Relationship between authorising law and instrument
dealing with same matter

If an Act or statutory instrument (the authorising law) gives power
to make a statutory instrument about a matter, the instrument may
make provision in relation to a particular aspect of the matter even
though provision is made by the authorising law in relation to
another aspect of the matter or in relation to another matter.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

Instrument may make provision in relation to land by
reference to map etc

This section applies if an Act or statutory instrument authorises or
requires provision to be made by statutory instrument in relation to
land or waters.

Provision may be made by reference to—

(@) aparticular map or plan held by an entity; or
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52
D)

(2)

3)

(4)

53
D)

(b) aparticular entry in aregister kept by an entity;

if the map, plan or register is available for inspection (on the internet
or otherwise) by members of the public, whether or not on payment
of afee.

Instrument may authorise determination of matter etc

This section applies if an Act or statutory instrument (the
authorising law) authorises or requires provision to be made about a
matter by statutory instrument.

A statutory instrument made under the authorising law may make
provision about the matter by authorising or requiring a stated entity
to make provision about the matter, or any aspect of the matter,
whether or not from time to time.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

In this section:

provison, for a matter, includes determining or regulating the
matter, applying the instrument to the matter, being satisfied or
forming an opinion about anything relating to the matter, or doing
anything elsein relation to the matter.

Example

If an Act provides that an application is to be in a prescribed form, a regulation
made under the Act may provide that the form is to be a form approved by the
Minister.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(sees 126 and s 132).

Instrument may prohibit

If an Act or statutory instrument authorises or requires a matter to be
regulated (however described) by statutory instrument, the power
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may be exercised by prohibiting by statutory instrument the matter
or any aspect of the matter.
(2) Thissection isadeterminative provision.
Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
54 Instrument may require making of statutory declaration
(1) If an Act or statutory instrument (the authorising law) gives power
to make a statutory instrument, the instrument may require the
making of a statutory declaration.
Note The Statutory Declarations Act 1959 (Cwlth) applies to the making of
statutory declarations under territory laws (see that Act, s5).
(2) Subsection (1) applies—
(8 whether or not the authorising law authorises or requires
penalties to be prescribed by instrument; and
(b) if the authorising law authorises or requires penalties to be
prescribed by instrument—irrespective of the level of penalties
that may be prescribed.
(3) Thissection isadeterminative provision.
Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.
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Part 6.3 Making of certain statutory

instruments about fees

55 Definitions for pt 6.3
In this part:
fee includes a charge or other amount.
provide a service includes exercise afunction.
service includes a function or facility.
56 Determination of fees by disallowable instrument
(1) This section applies if an Act (the authorising law) authorises fees
to be determined for an Act or statutory instrument (the relevant
law).
(2) The authorising law authorises a fee to be determined in relation to
any matter under or related to the relevant law.
(3) To remove any doubt, a fee may be determined for a provision of
the relevant law even though the provision does not mention afee.
Example
The X Act, section 15 provides for a person to apply for an approval but makes no
mention of afee for the approval. However, the Act, section 79 (1) provides:
() TheMinister may determine feesfor this Act.
Because section 79 (1) permits a fee to be determined ‘for this Act’, this Act,
section 56 applies in relation to section 15 and the Minister may, in writing,
determine an application fee for the approval.
Notel The determination of afee by a Minister under an Act is a disallowable
instrument and must be in writing (see s 9 (1) (b) and s42 (2)).
Note2 An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(sees 126 and s 132).
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Section 56

(4) A fee may be determined—
(@) by stating the fee; or

(b) by setting a rate, or providing a formula or other method, by
which the fee is to be worked out; or

(c) by a combination of a stated fee and a rate, formula or other
method.

Examples of different methods of determining fees

An instrument may determine a fee by stating an amount (eg $250), or a rate (eg
$7.50 per kilogram). An instrument may aso determine a fee by providing a
formula. For example, the fee for a licence issued for part of a year could be
worked out using the following formula:

wholeand part monthsfor whichlicenceissued
12

annual fee x

(5) The determination—
(@ must provide by whom the feeis payable; and
(b) must provide to whom the fee isto be paid; and

(c) may make provision about the circumstances in which the fee
is payable; and

(d) may make provision about exempting a person from payment
of the fee; and

(e) may make provision about when the fee is payable and how it
is to be paid (for example, as a lump sum or by instalments);
and

(f) may mention the service for which the fee is payable; and

(g) may make provision about waiving, postponing or refunding
the fee (completely or partly); and
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Section 57

(h) may make provision about anything else relating to the fee.

Example for par (a)

a provision that the owner for the time being of a vehicleisliable for any unpaid
registration fee

Examples for par (c)

1 a provision that a document prepared and submitted in accordance with a
condition imposed under the Act be accompanied by afee

2 aprovision that royalty ceases to be payable if the percentage of recoverable
mineralsislessthan the prescribed limit

Examples for par (e)

1 aprovision that alevy is payable within 30 days after the day goods are sold

2 a provision that, if a licensee fails to pay an instaiment payable in the
financial year within 14 days after the day it is payable, al remaining
instalments payable in the financial year become payable

Example for par (g)

a provision that a stated official may waive al or part of a charge in stated
circumstances, including if the official is satisfied about a stated circumstance

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

Fees payable in accordance with determination etc

A fee determined by a disalowable instrument is payable by the
person by whom the fee is payable under the determination, in
relation to the service (if any) mentioned in the determination and in
accordance with the determination, to the person to whom the fee is
payable under the determination.

If a service is mentioned in the determination, the fee is payable
before the service is provided unless the determination provides
otherwise.

(6)
57

1

@)
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3)

(4)

()

58
D)

If the fee is payable in relation to a service mentioned in the
determination and the fee has not been paid in accordance with the
determination, no-one is obliged to provide the service.

Examples

1 If afeefor aserviceis payable in advance under a disallowable instrument
and the fee is not paid, there is no obligation to provide the service.

2 If fees for services over a period of time are payable by instalment under a
disalowable instrument and the person paying the fees falls behind in
payments on the instaiments, there is no obligation to provide further
services for the person.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(see s 126 and s 132).

Subsection (3) applies to a service even though, apart from that
subsection, someone is under a duty to provide the service.

Example

A provision of an Act provides that aregistrar ‘must’ renew alicence if the holder
of the licence applies to the registrar for its renewal before the end of the licence
term. If afeeisdetermined for renewal of the licence, the registrar is not required
to renew the licence unless the fee is paid.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

Regulations may make provision about fees
This section appliesif an Act (the authorising law)—

(a) authorises or requires fees to be determined for the authorising
law, or another Act or a statutory instrument (the fees law); and

(b) the authorising law authorises the making of regulations by the
Executive.
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2

3)

(4)

()

(6)

()

A regulation under the authorising law may make provision in
relation to—

(@) the payment, collection and recovery of determined fees; and

(b) the waiver, postponement or refund of the fees (completely or
partly); and

(c) anything else about which provision may, under section 56
(Determination of fees by disalowable instrument), be made
by determination in relation to determined fees.

The power mentioned in subsection (2) (b) includes power to make
provision in relation to an entitlement to a waiver, postponement or
refund of determined fees in circumstances prescribed by regulation
(including the removal of a statutory capacity).

A regulation or the authorising law may make provision in relation
to the payment of determined fees by cheque or credit card,
including, for example, the consequences of a cheque not being
honoured on presentation or a credit card transaction not being
honoured.

A regulation or the authorising law may make provision in relation
to the removal of a statutory capacity if any determined fee—

(@) isnot paid when it isrequired to be paid; or

(b) is paid by cheque and the cheque is not honoured on
presentation; or

(c) is pad by credit card and the credit card transaction is not
honoured.

A regulation or the authorising law may make provision in relation
to the restoration of a statutory capacity (whether prospectively or
during any past period).

This section is in addition to any provision of the authorising law or
feeslaw.
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(8) Thissection isadeterminative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

(9 Inthissection:
credit card includes debit card.

removal, of a statutory capacity, includes suspension, cancellation,
revocation, withdrawal, surrender or other prescribed restriction or
termination of a statutory capacity under the fees law or authorising
law.

statutory capacity includes an accreditation, approval, assessment,
authority, certificate, condition, decision, determination, exemption,
licence, permission, permit, registration or other prescribed thing
giving a status, privilege or benefit under the fees law or authorising
law (whether or not required under either law for doing anything).
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Section 59

Part 6.

59
D)

2

3)

60
D)

4 Numbering and notification of
legislative instruments

Numbering

The legidative instruments registered in each year must be
numbered by the parliamentary counsel as nearly as practicable in
the order in which they are notified.

However, the parliamentary counsel may—

(@) dlocate different kinds of legislative instruments to different
series for numbering purposes; or

(b) add distinguishing letters to numbers to indicate the kind of
legidlative instrument.

Examples

1 The parliamentary counsel may number subordinate laws, disalowable
instruments, commencement notices and other legislative instruments in
different series.

2 The parliamentary counsel may add the letters ‘SL’ to the numbers of
registered subordinate laws, the letters ‘DI’ to the numbers of registered
disalowable instruments and the letters ‘CN’ to the numbers of registered
commencement notices.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(sees126 and s 132).

Also, aregulation may provide that this section does not apply to a
notifiable instrument of akind prescribed by regulation.
Correction etc of name of instrument

This section applies if a legidative instrument, or a statutory
instrument entered on the register under section 19 (3), is unnamed
or the name it givesto itself—
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(@) includes ayear that is not the year in which the instrument was
notified; or
(b) is the same as another instrument that has been, or is to be,
notified under this Act; or
() includes a number that is not consecutive with other
instruments that have been notified under this Act; or
(d) does not include a number that would give the instrument a
unique name; or
(e) is otherwise not in accordance with current legidative drafting
practice.
Example for par (c)
A legidative instrument has the name ‘XYZ Amendment Rule 2000 (No 5)'.
L egidative instruments with the names * XYZ Amendment Rule 2000 (No 1)’, * XYZ
Amendment Rule 2000 (No 2)' and ‘XYZ Amendment Rule 2000 (No 3)' have
aready been notified under the Act
Example for par (d)
A legidative instrument has the name ‘ XYZ Amendment Rule 2000 (No )'.
Example for par (e)
A legidlative instrument has the name * XYY Amendment Order 2002 (No 1)'. The
instrument was made under the XYZ Act 2000 (the authorising Act). The name of
the instrument does not correctly reflect the name of the authorising Act.
Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears
(sees 126 and s 132).
(2) The parliamentary counsel may, before notifying the instrument
under this Act—
(@) add aname to an unnamed instrument; or
(b) amend the instrument’s name to bring it into line with current
legidative drafting practice.
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3

(4)

60A
D)

2

61
D)

2

If the name of an instrument is added or amended under this section,
the instrument has effect for all purposes as if the instrument were
made with the name as added or amended.

If the name of an instrument is added or amended under this section,
the parliamentary counsel may make a corresponding change to any
explanatory statement or regulatory impact statement for the
instrument.

Correction of name of explanatory statement etc

This section appliesif an explanatory statement or regulatory impact
statement for alegidative instrument—

(@ does not include the instrument’s number or name in an
appropriate place; or

(b) includes areference to the instrument’s number or name that is
incorrect.

The parliamentary counsel may, before entering the statement in the
register—

(@ include the instrument’s number or name in an appropriate
place in the statement; or

(b) correct the reference to the instrument’ s number or name.

Notification of legislative instruments

If alegidative instrument is made, an authorised person for making
a notification request for the instrument may ask the parliamentary
counsel to notify the making of the instrument.

If an authorised person for making a notification request for a
legidlative instrument asks the parliamentary counsel to notify the
making of the instrument and complies with the requirements (if
any) prescribed by regulation (whether in relation to the form of the
instrument, in relation to the making of the request or otherwise),
the parliamentary counsel must—
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(@ notify the making of the instrument in the register; or
(b) if itisnot practicable to notify the making of the instrument in
the register—notify the making of the instrument in the
gazette.

(3) The making of the legidative instrument is notified in the register by
entering in the register—

(@) astatement that the instrument has been made; and
(b) thetext of the instrument.
(4) The making of the legidative instrument is notified in the gazette
by—
(&8 publishing the text of the instrument in the gazette; or
(b) publishing in the gazette a statement—
(i) that the instrument has been made; and
(if) of the place or places where copies of the instrument can
be obtained (whether by purchase or otherwise).

(5) If the making of the legidative instrument is notified in the gazette,
the parliamentary counsel must enter in the register—

(@) astatement that the instrument has been made; and

(b) astatement that the instrument was notified in the gazette on a
stated date; and

(c) thetext of the instrument.

(6) If the making of the legidative instrument is notified in the gazette
by publishing the statement mentioned in subsection (4) (b), copies
of the instrument must be available on the day of the publication
(the gazette date), or as soon as practicable after the gazette date, at
the place, or each of the places, stated in the gazette.
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(")

(8)

9)

(10)

(11)

(12)

If on the gazette date no copies of the legidative instrument are
available at the place, or any of the places, stated in the gazette, the
parliamentary counsel must give the Minister a statement—

(@) that copiesof the law were not available; and
(b) explaining why they were not available.

The Minister must present the statement to the L egislative Assembly
not later than 6 sitting days after the gazette date.

Despite subsection (2), the parliamentary counsel may notify the
making of a legidative instrument even though a requirement
prescribed by regulation for subsection (2) (a prescribed
requirement) is not complied with.

The notification of alegidative instrument isvalid even if—
(&) aprescribed requirement was not complied with; or

(b) the notification was made on the request of a person who was
not, or was no longer, a delegate of an authorised person for
making a notification request for the instrument.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

In this section:

authorised person, for making a notification request for alegisative
instrument, means—

(@ the maker of the instrument; or

(b) for alegidative instrument made by the Executive—a Minister
or chief executive; or

(c) for a legidative instrument made by a Minister—a chief
executive; or
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62
)

2

63

(d) for a legidative instrument made by the rule-making
committee—

(i) the secretary of the committee; or

(if) the registrar of a court or tribunal in relation to which the
instrument applies; or

(e) for any other legidative instrument made by a court or tribunal,
or by a member (however described) of a court or tribunal—
the registrar of the court or tribunal; or

(f) for any other legidative instrument (other than an instrument
prescribed by regulation for this paragraph)—a chief
executive; or

(g) for a legidative instrument prescribed by regulation for this
paragraph—a person prescribed by regulation as an authorised
person for making a notification request for the instrument.

ruleemaking committee means the rulemaking committee
established under the Court Procedures Act 2004.
Effect of failure to notify legislative instrument

A legidative instrument is not enforceable by or against the
Territory or anyone else unlessit is notified.

This section is a determinative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

References to notification of legislative instruments

In an Act or statutory instrument, a reference to the notification of a
legidative instrument is a reference to the instrument having been
notified in the register or gazette.

page 62

Legislation Act 2001 R72
Effective: 06/10/10-31/12/10 06/10/10

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Presentation, amendment and disallowance of subordinate laws and Chapter 7
disallowable instruments

Section 64

Chapter 7 Presentation, amendment and
disallowance of subordinate
laws and disallowable
instruments

Notetoch 7

In this chapter, a reference to a subordinate law or disallowable instrument includes a
reference to a provision of a subordinate law or disallowable instrument (see s 8 (2)
and s 9 (2)).

64 Presentation of subordinate laws and disallowable
instruments

(1) A subordinate law or disallowable instrument must be presented to
the Legidative Assembly not later than 6 sitting days after its
notification day.

(2) If asubordinate law or disalowable instrument is not presented in
accordance with subsection (1), it is taken to be repeal ed.

(3) Thissection is adeterminative provision.

Note See s 5 for the meaning of determinative provisions, and s 6 for their
displacement.

65 Disallowance by resolution of Assembly

(1) This section applies if notice of a motion to disallow a subordinate
law or disallowable instrument is given in the Legidative Assembly
not later than 6 sitting days after the day it is presented to the
Assembly.
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Presentation, amendment and disallowance of subordinate laws and
disallowable instruments

2

3)

(4)
()

(6)

65A
D)

2

If the Legidative Assembly passes a resolution to disalow the
subordinate law or disallowable instrument, it is taken to be
repealed—

(@) ontheday after the day the disallowance is notified; or

(b) if the resolution provides that it takes effect on the day the
resolution is passed—that day.

For this chapter, the Legislative Assembly is taken to have passed a
resolution to disadlow the subordinate law or disalowable
instrument if, at the end of 6 sitting days after the day the notice is
