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About this republication
The republished law

This is a republication of the Crimes Act 1900 (including any amendment made under the
Legislation Act 2001, part 11.3 (Editorial changes)) asin force on 6 June 2009. It also includes
any amendment, repeal or expiry affecting the republished law to 6 June 2009.

The legidlation history and amendment history of the republished law are set out in endnotes 3
and 4.

Kinds of republications

The Parliamentary Counsel’s Office prepares 2 kinds of republications of ACT laws (see the
ACT legidlation register at www.legidation.act.gov.au):

e authorised republications to which the Legislation Act 2001 applies
e unauthorised republications.

The status of this republication appears on the bottom of each page.
Editorial changes

The Legislation Act 2001, part 11.3 authorises the Parliamentary Counsel to make editorial
amendments and other changes of a formal nature when preparing a law for republication.
Editorial changes do not change the effect of the law, but have effect as if they had been made
by an Act commencing on the republication date (see Legidlation Act 2001, s 115 and s 117).
The changes are made if the Parliamentary Counsel considersthey are desirable to bring the law
into line, or more closely into line, with current legislative drafting practice.

This republication does not include amendments made under part 11.3 (see endnote 1).
Uncommenced provisions and amendments

If a provision of the republished law has not commenced or is affected by an uncommenced

amendment, the symbol appears immediately before the provision heading. The text of the
uncommenced provision or amendment appears only in the last endnote.

Modifications
If a provision of the republished law is affected by a current modification, the symbol

appears immediately before the provision heading. The text of the modifying provision appears
in the endnotes. For the legal status of modifications, see Legislation Act 2001, section 95.

Penalties

The value of a penalty unit for an offence against this republished law at the republication date
is—

(a) if the person charged is an individua—$100; or
(b) if the person charged is a corporation—3$500.
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Part 1

Section 1

Preliminary

Part 1

Preliminary

Name of Act
This Act isthe Crimes Act 1900.

Application of Act

The provisions of this Act, so far as they can be applied, shall be in
force with respect to all offences, whether at common law or by
statute, whensoever committed and in whatsoever court tried.

Dictionary

The dictionary at the end of this Act is part of thisAct.

Note 1

Note 2

The dictionary at the end of this Act defines certain words and
expressions used in this Act, and includes references (signpost
definitions) to other words and expressions defined elsewhere in this
Act or in other legidation.

For example, the signpost definition ‘motor vehicle—see the Road
Transport (Safety and Traffic Management) Act 1999, dictionary.’
means that the expression ‘motor vehicle' is defined in that dictionary
and the definition applies to this Act.

A definition in the dictionary (including a signpost definition) appliesto
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act 2001, s 155 and s 156 (1)).

Meaning of loaded arms

For this Act, a firearm, airgun or air pistol that is unlawfully
presented at a person is taken, unless the contrary is proved, to be
loaded arms.

page 2
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Preliminary Part 1

Section 6

TA

Reference to the jury read as reference to magistrate

In a provision of this Act relating to an offence, a reference to
thejury is, if a person charged with the offence is dealt with
summarily, areference to the magistrate.

Notes

A noteincluded in this Act is explanatory and is not part of this Act.

Note See Legidlation Act 2001, s 127 (1), (4) and (5) for the lega status of
notes.

Offences against Act—application of Criminal Code etc

Other legislation applies in relation to offences against this Act.

Notel Criminal Code

The Criminal Code, ch 2 applies to the following offences against this
Act (see Code, pt 2.1):

e  s49C (Industrial manslaughter—employer offence)

e 549D (Industrial manslaughter—senior officer offence)

e 564 (Using child for production of child pornography etc)
e s64A (Trading in child pornography)

e 565 (Possessing child pornography)

e s5114B (Money laundering)

e s5114C (Possession etc of property suspected of being proceeds of
crime)

e 5114D (1) (Organised fraud)

e 5119 (Defacing premises)

e 5120 (Defacing premises—strict liability)
e  S393A (Urinating in public place)

e 5394 (Noise abatement directions)

e 5439 (Offence of crimina defamation).

The chapter sets out the general principles of criminal responsibility
(including burdens of proof and general defences), and defines terms
used for offences to which the Code applies (eg conduct, intention,
recklessness and strict liability).

R62
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Part 1

Section 8

Preliminary

Note2 Penalty units

The Legidation Act, s 133 deals with the meaning of offence penalties
that are expressed in penalty units.

Public place etc

If, by this or any other Act, any offence, conduct, or language, in a
public place, or open and public place, or place of public resort, is
made punishable, or a person guilty thereof is made liable by
apprehension, the place shall be deemed public for the purposes of
the enactment or taken to be otherwise within its meaning if the
same, athough avessel or vehicle only, or aroom, or field, or place,
ordinarily private, was at the time used for a public purpose, or as a
place of common resort, or was open to the public on the payment
of money or otherwise.

Abolition of distinctions between felony and
misdemeanour

All distinctions between felony and misdemeanour are abolished.

page 4
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Offences against the person Part 2

Section 10

Part 2 Offences against the person
10 When child born alive
For this part, a child shall be taken to have been born aive if he or
she has breathed and has been wholly born, whether or not he or she
has had an independent circulation.
11 No time limit on criminal responsibility for homicide
(1) Any rule of law that a death which occurs more than a year and a
day after the injury that caused it is to be conclusively presumed not
to have been caused by the injury, is abolished.
(2) This section does not apply in respect of an injury received before
the commencement of this section.
12 Murder
(1) A person commits murder if he or she causes the death of another
person—
(@) intending to cause the death of any person; or
(b) with reckless indifference to the probability of causing the
death of any person.
(2) A person who commits murder is guilty of an offence punishable,
on conviction, by imprisonment for life.
13 Trial for murder—provocation
(1) If,onatria for murder—
(@) it appearsthat the act or omission causing death occurred under
provocation; and
R62 Crimes Act 1900 page 5
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Part 2

Section 13

Offences against the person

2

3)

(b) apart from this subsection and the provocation, the jury would
have found the accused guilty of murder;

the jury shall acquit the accused of murder and find him or her
guilty of manslaughter.

For subsection (1), an act or omission causing death shall be taken
to have occurred under provocation if—

(@) the act or omission was the result of the accused’s loss of self-
control induced by any conduct of the deceased (including
grossly insulting words or gestures) towards or affecting the
accused; and

(b) the conduct of the deceased was such as could have induced an
ordinary person in the position of the accused to have so far
lost self-control—

(i) asto haveformed anintent to kill the deceased; or

(ii) asto berecklessly indifferent to the probability of causing
the deceased’ s death;

whether that conduct of the deceased occurred immediately before
the act or omission causing death or at any previous time.

However, conduct of the deceased consisting of a non-violent sexual
advance (or advances) towards the accused—

(@) istaken not to be sufficient, by itself, to be conduct to which
subsection (2) (b) applies; but

(b) may be taken into account together with other conduct of the
deceased in deciding whether there has been an act or omission
to which subsection (2) applies.
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Offences against the person Part 2

Section 14

(4)

()

For the purpose of determining whether an act or omission causing
death occurred under provocation, there is no rule of law that
provocation is negatived if—

() there was not a reasonable proportion between the act or
omission causing death and the conduct of the deceased that
induced the act or omission; or

(b) theact or omission causing death did not occur suddenly; or

(c) the act or omission causing death occurred with any intent to
take life or inflict grievous bodily harm.

If, on atrial for murder, there is evidence that the act or omission
causing death occurred under provocation, the onus of proving
beyond reasonable doubt that the act or omission did not occur
under provocation lies on the prosecution.

This section does not exclude or limit any defence to a charge of
murder.

Trial for murder—diminished responsibility

A person on trial for murder shall not be convicted of murder if,
when the act or omission causing death occurred, the accused was
suffering from an abnormality of mind (whether arising from a
condition of arrested or retarded development of mind or any
inherent cause or whether it was induced by disease or injury) that
substantially impaired his or her mental responsibility for the act or
omission.

An accused has the onus of proving that he or she is, under
subsection (1), not liable to be convicted of murder.

A person who, apart from subsection (1), would be liable (whether
as principal or accessory) to be convicted of murder is liable to be
convicted of manslaughter.

(6)
14

1)

@)

3
R62
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Part 2

Section 15

Offences against the person

(4)

()

15
D)

2

3)

16

The fact that a person is, under subsection (1), not liable to be
convicted of murder does not affect the question whether any other
person is liable to be convicted of murder in respect of the same
death.

If, on atrial for murder, the accused contends—

(@) that he or sheis entitled to be acquitted on the ground that he
or she was mentaly ill at the time of the act or omission
causing the death; or

(b) that he or she is, under subsection (1), not liable to be
convicted of murder;

the prosecution may offer evidence tending to prove the other of
those contentions and the court may give directions as to the stage
of the proceedings when that evidence may be offered.

Manslaughter

Except if alaw expressly provides otherwise, an unlawful homicide
that is not, under section 12, murder shall be taken to be
manslaughter.

A person who commits manslaughter is guilty of an offence
punishable, on conviction, by imprisonment for 20 years.

However, for an aggravated offence against this section, the
maximum penalty isimprisonment for 26 years.

Note Section 48A (Aggravated offences—offences against pregnant women)
makes provision in relation to aggravated offences against this section.

Suicide etc—not an offence

The rule of law that it is an offence for a person to commit, or to
attempt to commit, suicide is abolished.
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Section 17

17
)

)

18

19
@)

2

20
D)

Suicide—aiding etc

A person who aids or abets the suicide or attempted suicide of
another person is guilty of an offence punishable, on conviction, by
imprisonment for 10 years.

If—

(@) aperson incites or counsels another person to commit suicide;
and

(b) the other person commits, or attempts to commit, suicide as a
consequence of that incitement or counselling;

the firstmentioned person is guilty of an offence punishable, on
conviction, by imprisonment for 10 years.

Prevention of suicide

It islawful for aperson to use the force that is reasonable to prevent
the suicide of another person or any act that the person believes on
reasonable grounds would, if committed, result in the suicide of
another person.

Intentionally inflicting grievous bodily harm

A person who intentionally inflicts grievous bodily harm on another
person is guilty of an offence punishable, on conviction, by
imprisonment for 15 years.

However, for an aggravated offence against this section, the
maximum penalty isimprisonment for 20 years.

Note Section 48A (Aggravated offences—offences against pregnant women)
makes provision in relation to aggravated offences against this section.

Recklessly inflicting grievous bodily harm

A person who recklessly inflicts grievous bodily harm on another
person is guilty of an offence punishable, on conviction, by
imprisonment for 10 years.
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2

21
N

2

22

23
D)

2

24
D)

However, for an aggravated offence against this section, the
maximum penalty isimprisonment for 13 years.

Note Section 48A (Aggravated offences—offences against pregnant women)
makes provision in relation to aggravated offences against this section.

Wounding

A person who intentionally wounds another person is guilty of an
offence punishable, on conviction, by imprisonment for 5 years.

However, for an aggravated offence against this section, the
maximum penalty isimprisonment for 7 years.

Note Section 48A (Aggravated offences—offences against pregnant women)
makes provision in relation to aggravated offences against this section.

Assault with intent to commit other offence

A person who assaults another person with intent to commit another
offence against this part punishable by imprisonment for a
maximum period of 5 years or longer is guilty of an offence
punishable, on conviction, by imprisonment for 5 years.

Inflicting actual bodily harm

A person who intentionally or recklessly inflicts actual bodily harm
on another person is guilty of an offence punishable, on conviction,
by imprisonment for 5 years.

However, for an aggravated offence against this section, the
maximum penalty isimprisonment for 7 years.

Note Section 48A (Aggravated offences—offences against pregnant women)
makes provision in relation to aggravated offences against this section.

Assault occasioning actual bodily harm

A person who assaults another person and by the assault occasions
actual bodily harm is guilty of an offence punishable, on conviction,
by imprisonment for 5 years.
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2

25

26

27
D)

)

However, for an aggravated offence against this section, the
maximum penalty isimprisonment for 7 years.

Note Section 48A (Aggravated offences—offences against pregnant women)
makes provision in relation to aggravated offences against this section.

Causing grievous bodily harm

A person who, by any unlawful or negligent act or omission, causes
grievous bodily harm to another person is guilty of an offence
punishable, on conviction, by imprisonment for 2 years.

Common assault

A person who assaults another person is guilty of an offence
punishable, on conviction, by imprisonment for 2 years.

Acts endangering life etc
In this section:

conveyance means a vehicle (including an aircraft) or vessel of a
kind used for transporting persons, animals or goods.

public utility service means—

(&) thesupply of electricity, gas or water; or

(b) the supply of fuel; or

(c) thecollection and disposal of sewerage and other waste;
asaserviceto the public.

transport facility means a facility provided to permit the
transportation of persons, animals or goods, whether by air or over
land or water, or provided in connection with such transportation.

For subsection (3) (g), an interference shall be taken to include any
act or omission that, whether temporarily or permanently, damages,
renders inoperative, obstructs, causes to malfunction or puts to an
Improper purpose.
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(3) A person who intentionally and unlawfully—

@

(b)

(©

(d)

()

(f)

(9)

(h)

chokes, suffocates or strangles another person so as to render
that person insensible or unconscious or, by any other means,
renders another person insensible or unconscious; or

administers to, or causes to be taken by, another person any
stupefying or overpowering drug or poison or any other
injurious substance likely to endanger human life or cause a
person grievous bodily harm; or

uses against another person any offensive weapon likely to
endanger human life or cause a person grievous bodily harm;
or

discharges any loaded arms at another person or so as to cause
another person reasonable apprehension for his or her safety;
or

causes an explosion or throws, places, sends or otherwise uses
any explosive device or any explosive, corrosive or
inflammable substance in circumstances likely to endanger
human life or cause a person grievous bodily harm; or

sets a trap or device for the purpose of creating circumstances
likely to endanger human life or cause a person (including a
trespasser) grievous bodily harm; or

interferes with any conveyance or transport facility or any
public utility service in circumstances likely to endanger
human life or cause a person grievous bodily harm; or

interferes with a prescribed traffic control device (within the
meaning of the Road Transport (Safety and Traffic
Management) Act 1999) in circumstances likely to endanger
life or cause a person grievous bodily harm;

is guilty of an offence punishable, on conviction, by imprisonment
for 10 years.
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Section 28

(4)

A person who does an act referred to in subsection (3)—

(@ intending to commit an indictable offence against this part
punishable by imprisonment for a maximum period exceeding
10 years; or

(b) intending to prevent or hinder his or her lawful apprehension or
detention or that of another person; or

(c) intending to prevent or hinder a police officer from lawfully
investigating an act or matter that reasonably calls for
investigation by the officer;

is guilty of an offence punishable, on conviction, by imprisonment
for 15 years.

28 Acts endangering health etc
(1) Inthissection:

conveyance—see section 27 (1).

interferes with—see section 27 (2).

public utility service—see section 27 (1).

transport facility—see section 27 (1).

(2) A person who intentionally and unlawfully—

(@) administers to, or causes to be taken by, another person any
poison or other injurious substance with intent to injure or
cause pain or discomfort to that person; or

(b) causes an explosion or throws, places, sends or otherwise uses
any explosive device or any explosive, corrosive or
inflammable substance in circumstances dangerous to the
health, safety or physical wellbeing of another person; or

(c) setsatrap or device for the purpose of creating circumstances
dangerous to the health, safety or physical wellbeing of another
person (including a trespasser); or
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29
D)

2

3)

(4)

(5)

(6)

(")

(d) interferes with any conveyance or transport facility or any
public utility service in circumstances dangerous to the health,
safety or physical wellbeing of another person;

is guilty of an offence punishable, on conviction, by imprisonment
for 5 years.

Culpable driving of motor vehicle
In this section:

drug—see the Road Transport (Alcohol and Drugs) Act 1977,
dictionary.

A person who, by the culpable driving of a motor vehicle, causes the
death of another person is guilty of an offence punishable, on
conviction, by imprisonment for 7 years.

However, for an aggravated offence against subsection (2), the
maximum penalty isimprisonment for 9 years.

Note Section 48A (Aggravated offences—offences against pregnant women)
makes provision in relation to aggravated offences against this section.

A person who, by the culpable driving of a motor vehicle, causes
grievous bodily harm to another person is guilty of an offence
punishable, on conviction, by imprisonment for 4 years.

However, for an aggravated offence against subsection (4), the
maximum penalty isimprisonment for 5 years.

For this section, a person shall be taken to drive a motor vehicle
culpably if the person drives the vehicle—

(@ negligently; or

(b) while under the influence of acohol, or a drug, to such an
extent as to be incapable of having proper control of the
vehicle.

For this section, a person shall be taken to drive a motor vehicle
negligently if the person fails unjustifiably and to a gross degree to
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(8)

(9)

(10)

(11)

(12)

30

observe the standard of care that a reasonable person would have
observed in al the circumstances of the case.

An information or indictment for an offence against subsection (2)
or (4) shal specify the nature of the culpability, within the meaning
of subsection (6), that is alleged.

Nothing in subsection (8) renders inadmissible in proceedings for an
offence against subsection (2) or (4) evidence that, apart from that
subsection, would be admissible in the proceedings.

Nothing in this section affects—

(@ the liability of a person to be convicted of murder or
manslaughter or any other offence; or

(b) the punishment that may be imposed for such an offence.

Note Under the Road Transport (General) Act 1999, s 62 (Automatic
disqualification for culpable driving), if a person is convicted, or found
guilty, of an offence against this section, the person is automatically
disgualified from holding or obtaining a driver licence.

A person who has been convicted or acquitted of an offence against
subsection (2) or (4) is not liable to be convicted of any other
offence against this Act on the same facts or on substantially the
same facts.

Subject to section 49, a person is not liable to be convicted of an
offence against subsection (2) or (4) if the person has been
convicted or acquitted of any other offence on the same facts or on
substantially the same facts.

Threat to kill
[f—

(@) a person makes a threat to another person to kill that other
person or any third person—
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31

32

(i) intending that other person to fear that the threat would be
carried out; or

(ii) being reckless whether or not that other person would fear
that the threat would be carried out; and

(b) thethreat is made—
(i) without lawful excuse; and

(if) in circumstances in which a reasonable person would fear
that the threat would be carried out;

the firstmentioned person is guilty of an offence punishable, on
conviction, by imprisonment for 10 years.

Threat to inflict grievous bodily harm

If—

(@) a person makes a threat to another person to inflict grievous
bodily harm on that other person or any third person—

(i) intending that other person to fear that the threat would be
carried out; or

(ii) being reckless whether or not that other person would fear
that the threat would be carried out; and

(b) thethreat is made—
(i) without lawful excuse; and

(if) in circumstances in which a reasonable person would fear
that the threat would be carried out;

the firstmentioned person is guilty of an offence punishable, on
conviction, by imprisonment for 5 years.

Demands accompanied by threats

(1) A person who—

page 16

Crimes Act 1900 R62
Effective: 06/06/09-03/09/09 06/06/09

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Offences against the person Part 2

Section 33

(2)

(8 makesademand of another person; or

(b) resists, prevents or hinders his or her lawful apprehension or
detention, or that of another person; or

(c) preventsor hinders a police officer from lawfully investigating
any act or matter that reasonably calls for investigation by the
officer;

with a threat to kill or inflict grievous bodily harm on a person
(other than the offender or an accomplice of the offender) is guilty
of an offence punishable, on conviction, by imprisonment for
20 years.

A person who—
(@ makesademand of another person; or

(b) resists, prevents or hinders his or her lawful apprehension or
detention, or that of another person; or

(c) preventsor hinders a police officer from lawfully investigating
any act or matter that reasonably calls for investigation by the
officer;

with a threat to endanger the health, safety or physical wellbeing of
a person (other than the offender or an accomplice of the offender)
is guilty of an offence punishable, on conviction, by imprisonment
for 10 years.

33 Possession of object with intent to Kill etc
A person who—
(@) has possession of an object capable of causing harm to another
person; and
(b) intends to use the object, or to cause or permit another person
to use the object, unlawfully to kill another person or cause
grievous bodily harm to another person;
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is guilty of an offence punishable, on conviction, by imprisonment
for 5 years.

34 Forcible confinement
A person who unlawfully confines or imprisons another person is
guilty of an offence punishable, on conviction, by imprisonment for
10 years.

35 Stalking

(1) A person must not stalk someone with intent—

(@) to cause apprehension, or fear of harm, in the person stalked or
someone else; or
(b) to cause harm to the person stalked or someone else; or
(c) to harassthe person stalked.
Maximum penalty:
(@) imprisonment for 5 yearsif—
(i) the offence involved a contravention of an injunction or
other order made by a court; or
(if) the offender wasin possession of an offensive weapon; or
(b) imprisonment for 2 yearsin any other case.

(2) For this section, a person stalks someone else (the stalked person)
if, on at least 2 occasions, the person does 1 or more of the
following:

(@) follows or approaches the stalked person;
(b) loiters near, watches, approaches or enters a place where the
stalked person resides, works or visits;
(c) keepsthe stalked person under surveillance;
(d) interfereswith property in the possession of the stalked person;
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3

(4)

()

(6)

(e) gives or sends offensive materia to the stalked person or
leaves offensive material where it is likely to be found by,
given to or brought to the attention of, the stalked person;

(f) telephones, sends electronic messages to or otherwise contacts
the stalked person;

(g) sends electronic messages about the stalked person to anybody
else

(h) makes electronic messages about the stalked person available
to anybody else;

(i) acts covertly in a way that could reasonably be expected to
arouse apprehension or fear in the stalked person;

(j) engages in conduct amounting to intimidation, harassment or
molestation of the stalked person.

However, this section does not apply to reasonable conduct engaged
in by a person as part of the person’s employment if it is a function
of the person’s employment to engage in the conduct and the
conduct is not otherwise unlawful.

Without limiting subsection (1), a person is aso taken to have the
intent mentioned in the subsection if the person knows that, or is
reckless about whether, stalking the other person would be likely—

(@) to cause apprehension or fear of harm in the person stalked or
someone else; or

(b) to harassthe person stalked.

In a prosecution for an offence against subsection (1), it is not
necessary to prove that the person stalked or someone else
apprehended or feared harm or that the person stalked was harassed.

For this section:

harm means physical harm, harm to mental health, or disease,
whether permanent or temporary.
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36
D)

harm to mental health includes psychological harm.

physical harm includes unconsciousness, pain, disfigurement and
physical contact that might reasonably be objected to in the
circumstances, whether or not there was an awareness of the contact
at the time.

Torture

In this section:

act of torture means any act by which severe pain or suffering,
whether physical or mental, isintentionally inflicted on a person—

(@) for such purposes as—

(i) obtaining from the person or from a third person
information or a confession; or

(if) punishing the person for an act that the person or a third
person has committed or is suspected of having
committed; or

(iif) intimidating or coercing the person or athird person; or
(b) for any reason based on discrimination of any kind;

but does not include an act arising only from, inherent in or
incidental to, lawful sanctions that are not inconsistent with the
articles of the International Covenant on Civil and Political Rights
(being the covenant a copy of the English text of which is set out in
the Human Rights and Equal Opportunity Commission Act 1986
(Cwilth), schedule 2.

(2) A person who—

(&) isapublic employee or acting in an official capacity; or
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37

38

39
L)

2

(b) isacting at the instigation, or with the consent or acquiescence,
of a public employee or a person acting in an official capacity;

and who commits an act of torture is guilty of an offence
punishable, on conviction, by imprisonment for 10 years.
Abduction of young person

A person who unlawfully takes, or causes to be taken, an unmarried
person under the age of 16 years out of the lawful control and
against the will of a person having lawful control of the unmarried
person is guilty of an offence punishable, on conviction, by
imprisonment for 5 years.

Kidnapping

A person who leads, takes or entices away or detains a person with
intent to hold that person for ransom or for any other advantage to
any person is guilty of an offence punishable, on conviction, by—

(@) if that other person suffers any grievous bodily harm while
being so led, taken or enticed away, or detained—
imprisonment for 20 years; or

(b) inany other case—imprisonment for 15 years.

Neglect etc of children
A person must not—
(@ ill-treat or abuse a child who isin the person’s care; or

(b) neglect a child for whom he or she is caring or has parental
responsibility.

Maximum penalty: 200 penalty units, imprisonment for 2 years or

both.

A person is not guilty of an offence referred to in subsection (1) (b)
by reason only of failing to provide a thing for a child if the person
did not provide the thing because he or she could not afford to do so.
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3)

(4)

()

(6)

40

A person must not, knowingly or recklessly, leave a child
unattended in such circumstances and for such atime that the child
could suffer injury or sickness or otherwise be in danger.

Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.

A police officer, medical practitioner or chief executive responsible
for the Children and Young People Act 2008 may act (including by
entering any building, place or vehicle, with such force that is
necessary and reasonable) if the police officer, medical practitioner
or chief executive reasonably believes—

(@) that achildisbeing or has been ill-treated, abused or neglected
as mentioned in subsection (1) or left unattended as mentioned
in subsection (3); and

(b) thatitisnecessary to act immediately to safeguard the child.

An action does not lie against a person by reason of the person
having acted under subsection (4) in good faith, without negligence
and with reasonable care in the circumstances.

In this section:

parental responsibility, for a child, means all the duties, powers,
responsibilities and authority parents ordinarily have by law in
relation to their children.

Unlawfully taking child etc

A person who, by force or deception, leads, takes or entices away or
detains a child under the age of 12 years—

(@ intending unlawfully to deprive another person of the lawful
control of the child; or

page 22

Crimes Act 1900 R62
Effective: 06/06/09-03/09/09 06/06/09

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Offences against the person Part 2

Section 41

(b) intending to steal any article on or about the person of the
child;

is guilty of an offence punishable, on conviction, by imprisonment
for 10 years.

41 Exposing or abandoning child
A person who unlawfully abandons or exposes a child under the age
of 2 years and by the abandonment or exposure endangers the life or
health of the child is guilty of an offence punishable, on conviction,
by imprisonment for 5 years.

42 Child destruction
A person who unlawfully and, either intentionally or recklessly, by
any act or omission occurring in relation to a childbirth and before
the child isborn alive—
(@) preventsthe child from being born alive; or
(b) contributesto the child’s death;
is guilty of an offence punishable, on conviction, by imprisonment
for 15 years.

43 Childbirth—grievous bodily harm
A person who unlawfully and, either intentionally or recklessly, by
any act or omission occurring in relation to a childbirth and before
the child is born alive, inflicts grievous bodily harm on the child, is
guilty of an offence punishable, on conviction, by imprisonment for
10 years.

a7 Concealment of birth

(1) A person who disposes of the dead body of a child (whether or not

the child was born alive) with intent to conceal the child’s birth is
guilty of an offence punishable, on conviction, by imprisonment for
2 years.
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48

48A

2

D)

(2)

It is adefence to a charge for an offence against subsection (1) if the
accused satisfies the court or jury that the body disposed of had
issued from the mother’s body before the end of the 28th week of

pregnancy.
Misconduct with regard to corpses

A person who—

(@ indecently interferes with any dead human body; or

(b) improperly interferes with, or offers any indignity to, any dead
human body or human remains (whether buried or not);

is guilty of an offence punishable, on conviction, by imprisonment
for 2 years.

Aggravated offences—offences against pregnant women

This section applies to an offence against any of the following
provisions:

(@) section 15 (Manslaughter);

(b) section 19 (Intentionally inflicting grievous bodily harm);
(c) section 20 (Recklesdly inflicting grievous bodily harm);
(d) section 21 (Wounding);

(e) section 23 (Inflicting actual bodily harm);

(f) section 24 (Assault occasioning actual bodily harm);

(g) section 29 (2) or (4) (Culpable driving of motor vehicle).
The offence is an aggravated offence if—

(@) the offence was committed against a pregnant woman; and
(b) the commission of the offence caused—

(i) thelossof, or serious harm to, the pregnancy; or
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3

(4)

()

(6)

(ii) the death of, or serious harm to, a child born alive as a
result of the pregnancy.

However, the offence is not an aggravated offence if the defendant
proves, on the balance of probabilities, that the defendant did not
know, and could not reasonably have known, that the woman was
pregnant.

If the prosecution intends to prove that the offence is an aggravated
offence, the relevant factors of aggravation must be stated in the
charge.

To remove any doubt—

(@ it is not necessary for the prosecution to prove that the
defendant had a fault element in relation to any factor of
aggravation; and

(b) the Crimina Code, chapter 2 (other than the applied
provisions) does not apply to an offence to which this section
applies, whether or not it is an aggravated offence.

In this section:
applied provisions—see the Criminal Code, section 10 (1).

cause loss, serious harm or death—a person’s conduct causes |0ss,
serious harm or death if it substantially contributes to the loss,
serious harm or death.

factor of aggravation means a matter mentioned in
subsection (2) (a) or (b).

harm to a child—see the Criminal Code, dictionary, definition of
harm.

harm to a pregnancy includes maternal haemorrhage, rupture of the
uterus or membranes, placental abruption, pre-term uterine
contractions, fetal haemorrhage and traumato the fetus.

loss of a pregnancy means a miscarriage or stillbirth.
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serious harm to a child—see the Criminal Code, dictionary,
definition of serious harm.

serious harm to a pregnancy means any harm (including the
cumulative effect of more than 1 harm) that—

(@) islikely to cause loss of the pregnancy; or

(b) endangers, or is likely to endanger, the natural course of the

pregnancy.

48B Alternative verdicts for aggravated offences—offences

against pregnant women
(1) If, in a prosecution for an aggravated offence mentioned in

column 2 of an itemin table 48B, thetrier of fact is not satisfied that
the defendant committed the aggravated offence, but is satisfied
beyond reasonable doubt that the defendant committed an offence
mentioned in column 3 of the item (the alternative offence), the
trier of fact may find the defendant guilty of the aternative offence
but only if the defendant has been given procedura fairness in
relation to that finding of guilt.

Table 48B

column1l |column?2 column 3

item aggravated offence alternative offences

1 section 15 1.1section 15, simple offence
(Manslaughter), . . o
aggravated offence 1.2section 17 (1) (Suicide—aiding etc)

1.3section 17 (2)

14  section 20 (Recklessly inflicting
grievous bodily harm), aggravated
offence

1.5section 20, simple offence
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column1 |column 2 column 3
item aggravated offence alternative offences

1.6  section 25 (Causing grievous bodily
harm)

1.7  section 29 (2) (Culpable driving of
motor vehicle—causing death),
aggravated offence

1.8  section 29 (2), smple offence

19  section 42 (Child destruction)

1.10 section 47 (Concealment of birth)

2 section 19 2.1  section 19, simple offence
Intentionall . NP
-( g Y 2.2  section 20 (Recklessly inflicting
inflicting grievous . )
bodily harm), g;:c evous bodily harm), aggravated
aggravated offence ortence

2.3  section 20, smple offence

24  section 21 (Wounding), aggravated
offence

25  section 21, smple offence

2.6  section 23 (Inflicting actual bodily
harm), aggravated offence

2.7  section 23, smple offence

2.8  section 43 (Childbirth—grievous
bodily harm)
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Part 2

Offences against the person

Section 48B

column1l |column?2 column 3

item aggravated offence alternative offences

3 section 20 3.1  section 20, smple offence

Recklesdly inflictin

(R YINICING| 35 section 23 (Inflicting actual bodily
grievous bodily
harm), aggravated harm), aggravated offence
offence 3.3  section 23, smple offence

34  section 25 (Causing grievous bodily
harm)

35  section 29 (4) (Culpable driving of
motor vehicle—causing grievous
bodily harm), aggravated offence

3.6  section 29 (4), ssimple offence

3.7  section 43 (Childbirth—grievous
bodily harm)

4 section 21 4.1  section 21, simple offence
(Wounding), . . .
4.2  section 23 (Inflicting actual bodily
ravated offence
g harm), aggravated offence

4.3  section 23, simple offence

4.4  section 24 (Assault occasioning actual
bodily harm), aggravated offence

45  section 24, simple offence

4.6  section 26 (Common assault)

(2) Inthissection:
aggravated offence—see section 48A (2).
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Offences against the person Part 2

Section 49

simple offence—a simple offence, in relation to a provision, means
an offence against the provision that is not an aggravated offence
against the provision.

49 Alternative verdicts for certain other offences against the
person

If, on atrial for an offence against a provision specified in column 2
in an item in table 49, the jury is not satisfied that the accused is
guilty of that offence but is satisfied that the accused is guilty of an
offence against a provision specified in column 3 in that item, it may
find the accused not guilty of the offence charged but guilty of the
offence against the provision specified in column 3:

Table 49
column 1 column 2 column 3
Item offence charged alternative offences
1 section 12 (2) (8 section 15 (2)
(Murder) (b) section 17 (1)
(c) section 17 (2)
(d) section 42
(e) section47 (1)
2 section 15 (1) (&) section 17 (1)
(Manslaughter) (b) section 17 (2)
(c) section 20
(d) section 25
(e) section 29 (2)
(f) section 42
(g) section47 (1)
3 section 19 (a) section 20
(Intentionally inflicting (b) section 21
grievous bodily harm) (c) section 23
(d) section 43
4 section 20 (a) section 23
(Recklesdsly inflicting (b) section 25
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Part 2 Offences against the person

Section 49

column 1 column 2 column 3

Item offence charged alternative offences
grievous bodily harm) (c) section 29 (4)

(d) section 43

5 section 21 (a) section 23

(Wounding) (b) section 24
(c) section 26

6 section 22 (2) section 26
(Assault with intent to commit
other offence)

7 section 24 section 26
(Assault occasioning actual
bodily harm)

8 section 27 (3) (b) section 28 (2) (a)
(Administering drugs etc
endangering life etc)

9 section 27 (3) (e) section 28 (2) (b)
(Causing explosions etc
endangering life etc)

10 section 27 (3) (f) section 28 (2) (c)
(Setting traps endangering life
€tc)

11 section 27 (3) () section 28 (2) (d)
(Interfering with conveyances
and endangering life etc)
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Industrial manslaughter Part 2A

Section 49A

Part 2A

49A

Industrial manslaughter

Definitions for pt 2A

In this part:

agent, of a person (the first person), means—

@

(b)

a person (the second person) engaged by the first person
(whether as independent contractor or otherwise) to provide
services to the first person in relation to matters over which the
first person—

(i) hascontrol; or

(i) would have had control apart from an agreement between
the first person and second person; or

a person engaged by another agent of the first person, or by an
agent of an agent, (whether as independent contractor or
otherwise) to provide services, in relation to the first person, to
the other agent in relation to matters over which the other
agent—

(i) hascontrol; or

(i) would have had control apart from an agreement between
the agents.

causes death—a person’s conduct causes death if it substantially
contributes to the death.

conduct—see the Criminal Code, section 13.

death—see the Criminal Code, dictionary.

employee means a person engaged under a contract of service.

employer, of aworker—a person is an employer of aworker if—

@

the person engages the worker as aworker of the person; or
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Part 2A

Industrial manslaughter

Section 49A

(b) an agent of the person engages the worker as a worker of the
agent.

government—see the Legislation Act, section 121 (6).

government entity—an entity is a government entity for a function
of the entity if—

(@) the entity’s exercise of the function is subject to the control of
agovernment (including a senior officer of the government); or

(b) the entity is otherwise an agent of a government in exercising
the function.

independent contractor means a person engaged under a contract
for services.

officer, of a corporation—see the Corporations Act, section 9.

Note At the commencement of this section, the definition of officer in the
Corporations Act, section 9 isas follows:

officer of acorporation means:
(@) adirector or secretary of the corporation; or
(b) aperson:
(i)  who makes, or participatesin making, decisions that affect the
whole, or asubstantial part, of the business of the corporation; or
(i)  who has the capacity to affect significantly the corporation's
financial standing; or
(iii)  in accordance with whose instructions or wishes the directors of
the corporation are accustomed to act (excluding advice given by
the person in the proper performance of functions attaching to the
person's professional capacity or their business relationship with
the directors or the corporation); or
(c) a receiver, or receiver and manager, of the property of the
corporation; or

(d) anadministrator of the corporation; or

(e) an administrator of a deed of company arrangement executed by
the corporation; or

(f) aliquidator of the corporation; or

(g0 a trustee or other person administering a compromise or
arrangement made between the corporation and someone el se.
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Section 49A

outworker means an individual engaged by a person (the principal)
under a contract for services to treat or manufacture articles or
materials, or to perform other services—

(@ inthe outworker’s own home; or

(b) on other premises not under the control or management of the
principal.

provide servicesto, or in relation to, a person includes perform work
for, or in relation to, the person.

senior officer, of an employer, means—

(@ for an employer that is a government, or an entity so far asit is
a government entity—any of the following:

(i) a Minister in relation to the government or government
entity;

(i) a person occupying a chief executive officer position
(however described) in relation to the government or
government entity;

(iii) a person occupying an executive position (however
described) in relation to the government or government
entity who makes, or takes part in making, decisions
affecting all, or a substantial part, of the functions of the
government or government entity; or

(b) for an employer that is another corporation (including a
corporation so far asit is not a government entity)—an officer
of the corporation; or

(c) for an employer that is another entity—any of the following:

(i) a person occupying an executive position (however
described) in relation to the entity who makes, or takes
part in making, decisions affecting al, or a substantial
part, of the functions of the entity;
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Part 2A

Section 49A

Industrial manslaughter

(i) aperson who would be an officer of the entity if the entity
were a corporation.

Example for par (a) (ii)

a person employed under the Public Sector Management Act 1994, section 28
(Chief executives—engagement) or section 30 (Chief executives—temporary
contracts) to perform an office of chief executive

Example of executive paosition for par (a) (iii)
an office created under the Public Sector Management Act 1994, section 54A

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

serious harm—see the Criminal Code, dictionary.
volunteer means a person who—
(@) provides services—

(i) for, or in relation to, the trade or business of someone
else; or

(if) for an entity for, or in relation to, a religious, educational,
charitable or benevolent purpose or otherwise in the
public interest; and

(b) receives no payment for the provision of the services (other
than reasonable out-of-pocket expenses).

worker means—

(@ anemployee; or

(b) an independent contractor; or
() anoutworker; or

(d) an apprentice or trainee; or

(e) avolunteer.
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Section 49B

49B Omissions of employers and senior officers

(1) Anemployer’somission to act can be conduct for this part if it isan
omission to perform the duty to avoid or prevent danger to the life,
safety or health of a worker of the employer if the danger arises
from—

(a8 an act of the employer; or
(b) anything in the employer’s possession or control; or
(c) any undertaking of the employer.

(2) Anomission of asenior officer of an employer to act can be conduct
for this part if it is an omission to perform the duty to avoid or
prevent danger to the life, safety or health of a worker of the
employer if the danger arises from—

(a8 anact of the senior officer; or
(b) anything in the senior officer’s possession or control; or
(c) any undertaking of the senior officer.

(3) For this section, if, apart from an agreement between a person and
someone else, something would have been in the person’s control,
the agreement must be disregarded and the thing must be taken to be
in the person’s control.

49C Industrial manslaughter—employer offence
An employer commits an offence if—
(@ aworker of the employer—
(i) dies in the course of employment by, or providing
servicesto, or in relation to, the employer; or
(if) isinjured in the course of employment by, or providing
services to, or in relation to, the employer and later dies,
and
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Part 2A Industrial manslaughter
Section 49D
(b) the employer’s conduct causes the death of the worker; and
(c) theemployeris—
(i) reckless about causing serious harm to the worker, or any
other worker of the employer, by the conduct; or
(i) negligent about causing the death of the worker, or any
other worker of the employer, by the conduct.
Maximum penalty: 2 000 penalty units, imprisonment for 20 years
or both.
49D Industrial manslaughter—senior officer offence
A senior officer of an employer commits an offence if—
(@ aworker of the employer—
(i) dies in the course of employment by, or providing
servicesto, or in relation to, the employer; or
(i) isinjured in the course of employment by, or providing
services to, or in relation to, the employer and later dies,
and
(b) the senior officer’s conduct causes the death of the worker; and
(c) thesenior officer is—
(i) reckless about causing serious harm to the worker, or any
other worker of the employer, by the conduct; or
(i) negligent about causing the death of the worker, or any
other worker of the employer, by the conduct.
Maximum penalty: 2 000 penalty units, imprisonment for 20 years
or both.
Note The general offence of mandlaughter in s 15 applies to everyone,
including workers.
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Section 49E

49E
)

2)

Court may order corporation to take certain actions

This section applies if a court finds a corporation guilty of an
offence against section 49C.

In addition to or instead of any other penalty the court may impose
on the corporation, the court may order the corporation to do 1 or
more of the following:

(@) takeany action stated by the court to publicise—
(i) the offence; and

(i) the deaths or serious injuries or other consequences
resulting from or related to the conduct from which the
offence arose; and

(iii) any penalties imposed, or other orders made, because of
the offence;

(b) take any action stated by the court to notify 1 or more stated
people of the matters mentioned in paragraph (a);

(c) do stated things or establish or carry out a stated project for the
public benefit even if the project is unrelated to the offence.

Example for par (a)
advertise on television or in a daily newspaper

Example for par (b)

publish a notice in an annual report or distribute a notice to shareholders of the
corporation

Example for par (c)

develop and operate a community service

Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).
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Section 49E

3

(4)

Q)

(6)

(7)

(8)

9)

In making the order, the court may state a period within which the
action must be taken, the thing must be done or the project must be
established or carried out, and may aso impose any other
requirement that it considers necessary or desirable for enforcement
of the order or to make the order effective.

The total cost to the corporation of compliance with an order or
orders under subsection (2) in relation to a single offence must not
be more than $5000 000 (including any fine imposed for the
offence).

If the court decides to make an order under subsection (2), it must,
in deciding the kind of order, take into account, as far as practicable,
the financial circumstances of the corporation and the nature of the
burden that compliance with the order will impose.

The court is not prevented from making an order under
subsection (2) only because it has been unable to find out the
financia circumstances of the corporation.

If a corporation fails, without reasonable excuse, to comply with an
order under subsection (2) (a) or (b) within the stated period (if any)
the court may, on application by the chief executive for the
Occupational Health and Safety Act 1989, by order authorise the
chief executive—

(@) to do anything that is necessary or convenient to carry out any
action that remains to be done under the order and that it is till
practicable to do; and

(b) to publicise the failure of the corporation to comply with the
order.

If the court makes an order under subsection (7), the chief executive
must comply with the order.

Subsection (7) does not prevent contempt of court proceedings from
being started or continued against a corporation that has failed to
comply with an order under this section.
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Section 50

(10)

Part 3

50

51
D)

The reasonable cost of complying with an order under
subsection (7) is a debt owing to the Territory by the corporation
against which the order was made.

Sexual offences

Meaning of sexual intercoursein pt 3
In this part:
sexual intercourse means—

(@) the penetration, to any extent, of the vagina or anus of a person
by any part of the body of another person, except if that
penetration is carried out for a proper medical purpose or is
otherwise authorised by law; or

(b) the penetration, to any extent, of the vagina or anus of a person
by an object, being penetration carried out by another person,
except if that penetration is carried out for a proper medical
purpose or is otherwise authorised by law; or

(c) the introduction of any part of the penis of a person into the
mouth of another person; or

(d) cunnilingus; or

(e) the continuation of sexua intercourse as defined in
paragraph (a), (b), (c) or (d).

Sexual assault in the first degree

A person who inflicts grievous bodily harm on another person with
intent to engage in sexual intercourse with that other person, or with
a third person who is present or nearby, is guilty of an offence
punishable, on conviction, by imprisonment for 17 years.
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Sexual offences

2

A person who, acting in company with any other person, inflicts, or
assists in inflicting, grievous bodily harm on a third person with the
intent that the firstmentioned person, or any person with whom he or
she is in company, should engage in sexua intercourse with that
third person, or with any other person who is present or nearby, is
guilty of an offence punishable, on conviction, by imprisonment for
20 years.

Sexual assault in the second degree

A person who inflicts actual bodily harm on another person with
intent to engage in sexual intercourse with that other person, or with
a third person who is present or nearby, is guilty of an offence
punishable, on conviction, by imprisonment for 14 years.

A person who, acting in company with any other person, inflicts, or
assists in inflicting, actual bodily harm on a third person with the
intent that the firstmentioned person, or any person with whom he or
she is in company, should engage in sexua intercourse with that
third person, or with any other person who is present or nearby, is
guilty of an offence punishable, on conviction, by imprisonment for
17 years.

Sexual assault in the third degree

A person who unlawfully assaults, or threatens to inflict grievous or
actual bodily harm on, another person with intent to engage in
sexual intercourse with that other person, or with athird person who
is present or nearby, is guilty of an offence punishable, on
conviction, by imprisonment for 12 years.

52

(D)

@)
53
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Section 54

2

A person who, acting in company with any other person, unlawfully
assaults, or threatens to inflict grievous or actual bodily harm on, a
third person with the intent that the firstmentioned person, or any
person with whom he or she isin company, should engage in sexual
intercourse with that third person, or with any other person who is
present or nearby, is guilty of an offence punishable, on conviction,
by imprisonment for 14 years.

Sexual intercourse without consent

A person who engages in sexual intercourse with another person
without the consent of that other person and who is reckless as to
whether that other person consents to the sexual intercourse is guilty
of an offence punishable, on conviction, by imprisonment for 12
years.

A person who, acting in company with any other person, engagesin
sexual intercourse with another person without the consent of that
other person and who is reckless as to whether that other person
consents to the sexual intercourse is guilty of an offence punishable,
on conviction, by imprisonment for 14 years.

For this section, proof of knowledge or recklessness is sufficient to
establish the element of recklessness.

Sexual intercourse with young person

A person who engages in sexual intercourse with another person
who is under the age of 10 yearsis guilty of an offence punishable,
on conviction, by imprisonment for 17 years.

A person who engages in sexua intercourse with another person
who is under the age of 16 years is guilty of an offence punishable,
on conviction, by imprisonment for 14 years.

54
)
2
3)
55
@)
2
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Sexual offences

3)

56
D)

2

3)

(4)

It is a defence to a prosecution for an offence against subsection (2)
if the defendant establishes that—

(@ he or she believed on reasonable grounds that the person on
whom the offence is alleged to have been committed was of or
above the age of 16 years; or

(b) at thetime of the alleged offence—

(i) the person on whom the offence is alleged to have been
committed was of or above the age of 10 years; and

(i1) the defendant was not more than 2 years older;

and that that person consented to the sexual intercourse.

Maintaining a sexual relationship with young person
In this section:

sexual act means an act that constitutes an offence against this part,
but does not include an act referred to in section 55 (2) or 61 (2) if
the person who committed the act establishes the matters referred to
in section 55 (3) or 61 (3), as the case may be, that would be a
defence if the person had been charged with an offence against
section 55 (2) or 61 (2), as the case may be.

young person means a person who is under the age of 16 years.

A person who, being an adult, maintains a sexual relationship with a
young person is guilty of an offence.

For subsection (2), an adult shall be taken to have maintained a
sexual relationship with ayoung person if the adult has engaged in a
sexual act in relation to the young person on 3 or more occasions.

In proceedings for an offence against subsection (2), evidence of a
sexual act is not inadmissible by reason only that it does not disclose
the date or the exact circumstances in which the act occurred.
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Section 57

()

(6)

(")

(8)

()

57

Subject to subsection (6), a person who is convicted of an offence
against subsection (2) isliable to imprisonment for 7 years.

If a person convicted under subsection (2) is found, during the
course of the relationship, to have committed another offence
against this part in relation to the young person (whether or not the
person has been convicted of that offence), the offence against
subsection (2) is punishable by imprisonment—

(@) if the other offence is punishable by imprisonment for less than
14 years—for 14 years; or

(b) if the other offence is punishable by imprisonment for a period
of 14 years or more—for life.

Subject to subsection (8), a person may be charged in 1 indictment
with an offence against subsection (2) and with another offence
against this part alleged to have been committed by the person
during the course of the alleged relationship and may be convicted
of and punished for any or all of the offences so charged.

Notwithstanding section 354 (1), where a person convicted of an
offence against subsection (2) is sentenced to a term of
imprisonment for that offence and a term of imprisonment for
another offence against this part committed during the course of the
relationship, the court shall not direct that those sentences be
cumulative.

A prosecution for an offence against subsection (2) shall not be
commenced except by, or with the consent of, the director of public
prosecutions.

Act of indecency in the first degree

A person who inflicts grievous bodily harm on another person with
intent to commit an act of indecency on, or in the presence of, that
other person, or athird person who is present or nearby, is guilty of
an offence punishable, on conviction, by imprisonment for 15 years.
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Sexual offences

58

59

60
D)

(2)

61
D)

Act of indecency in the second degree

A person who inflicts actual bodily harm on another person with
intent to commit an act of indecency on, or in the presence of, that
other person, or athird person who is present or nearby, is guilty of
an offence punishable, on conviction, by imprisonment for 12 years.

Act of indecency in the third degree

A person who unlawfully assaults, or threatens to inflict grievous or
actual bodily harm on, another person with intent to commit an act
of indecency on, or in the presence of, that other person, or a third
person who is present or nearby, is guilty of an offence punishable,
on conviction, by imprisonment for 10 years.

Act of indecency without consent

A person who commits an act of indecency on, or in the presence of,
another person without the consent of that person and who knows
that that other person does not consent, or who is reckless as to
whether that other person consents, to the committing of the act of
indecency is guilty of an offence punishable, on conviction, by
imprisonment for 5 years.

A person who, acting in company with any other person, commits
an act of indecency on, or in the presence of, another person without
the consent of that other person and who knows that that other
person does not consent, or who is reckless as to whether that other
person consents, to the committing of the act of indecency is guilty
of an offence punishable, on conviction, by imprisonment for 7
years.

Acts of indecency with young people

A person who commits an act of indecency on, or in the presence of,
another person who is under the age of 10 years is guilty of an
offence punishable, on conviction, by imprisonment for 12 years.
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Section 62

2

3)

62
)

A person who commits an act of indecency on, or in the presence of,
another person who is under the age of 16 years is guilty of an
offence punishable, on conviction, by imprisonment for 10 years.

It is a defence to a prosecution for an offence against subsection (2)
if the defendant establishes that—

(@ he or she believed on reasonable grounds that the person on
whom the offence is alleged to have been committed was of or
above the age of 16 years; or

(b) at the time of the alleged offence—

(i) the person on whom the offence is alleged to have been
committed was of or above the age of 10 years; and

(ii) the defendant was not more than 2 years older;

and that that person consented to the committing of the act of
indecency.

Incest and similar offences

A person who engages in sexual intercourse with another person,
being a person who is under the age of 10 years and who is, to the
knowledge of the firstmentioned person, his or her lineal
descendant, sister, half-sister, brother, half-brother or stepchild, is
guilty of an offence punishable, on conviction, by imprisonment for
20 years.

(2) A person who engages in sexual intercourse with another person,

being a person who is under the age of 16 years and who is, to the
knowledge of the firstmentioned person, his or her lineal
descendant, sister, half-sister, brother, half-brother or stepchild, is
guilty of an offence punishable, on conviction, by imprisonment for
15 years.
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3

(4)

()

(6)

63

A person who engages in sexual intercourse with another person,
being a person who is of or above the age of 16 years and who is, to
the knowledge of the firstmentioned person, his or her linea
ancestor, lineal descendant, sister, half-sister, brother or
half-brother, is guilty of an offence punishable, on conviction, by
imprisonment for 10 years.

A person shall not be convicted of an offence against subsection (2)
or (3) if thereis evidence that he or she engaged in the act alleged to
constitute the offence under the coercion of the person with whom
the offence is aleged to have been committed unless the evidence is
rebutted by the prosecution.

A person charged with an offence against this section shall, unless
there is evidence to the contrary, be presumed to have known at the
time of the alleged offence that he or she and the person with whom
the offence is alleged to have been committed were related in the
way charged.

In this section:

stepchild, in relation to a person, means a person in relation to
whom the firstmentioned person stands in place of a parent.

Abduction

A person who abducts another person by force or by any other
means or who unlawfully detains another person with the intent that
the other person should engage in sexual intercourse with the
firstmentioned person or with a third person (whether within the
ACT or otherwise) is guilty of an offence punishable, on conviction,
by imprisonment for 10 years.
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Section 64

64

(1)

2
3)

(4)
()

Using child for production of child pornography etc
A person commits an offence if—
(@) the person uses, offers or procures a child—
(i) for the production of child pornography; or
(if) for apornographic performance; and
(b) thechildisunder 12 yearsold.

Maximum penalty: 1500 penalty units, imprisonment for 15 years
or both.

Absolute liability appliesto subsection (1) (b).

A person commits an offence if—

(@) the person uses, offers or procures a child—
(i) for the production of child pornography; or
(if) for apornographic performance; and

(b) thechildis12 yearsold or older.

Maximum penalty: 1000 penalty units, imprisonment for 10 years
or both.

Strict liability applies to subsection (3) (b).

In this section:

child pornography means anything that represents—
(@) thesexual parts of achild; or

(b) achild engaged in an activity of a sexual nature; or

(c) someone else engaged in an activity of a sexua nature in the
presence of achild;

substantially for the sexual arousal or sexual gratification of
someone other than the child.
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Part 3 Sexual offences
Section 64A
pornographic performance means—
(@) a performance by a child engaged in an activity of a sexual
nature; or
(b) a performance by someone else engaged in an activity of a
sexual nature in the presence of achild;
substantially for the sexual arousal or sexual gratification of
someone other than the child.
Examples of activity of a sexual nature
1 sexua intercourse or other explicit sexual activity (whether rea or
simulated)
2 adtriptease
Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).
represent means depict or otherwise represent on or in a film,
photograph, drawing, audiotape, videotape, computer game, the
internet or anything else.
64A Trading in child pornography
(1) A person commits an offence if the person produces, publishes,
offers or sells child pornography.
Maximum penalty: 1200 penalty units, imprisonment for 12 years
or both.
(2) Inthissection:
child pornography—see section 64 (5).
65 Possessing child pornography
(1) A person commits an offence if—
(@) the person intentionally possesses pornography; and
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Section 66

2
3)

(4)

66
L)

2

3)

(b) the pornography is child pornography.

Maximum penalty: 500 penalty units, imprisonment for 5 years or
both.

Absolute liability appliesto subsection (1) (b).

It is a defence to a prosecution for an offence against this section if
the defendant proves that the defendant had no reasonable grounds
for suspecting that the pornography concerned was child

pornography.
In this section:
child pornography—see section 64 (5).

Using the Internet etc to deprave young people

A person must not, using electronic means, suggest to a young
person that the young person commit or take part in, or watch
someone else committing or taking part in, an act of a sexual nature.

Maximum penalty:
(@) for alst offence—imprisonment for 5 years; or
(b) for a2nd or subsequent offence—imprisonment for 10 years.

A person must not, using electronic means, send or make available
pornographic material to ayoung person.

Maximum penalty: 100 penalty units, imprisonment for 5 years or
both.

It is a defence to a prosecution for an offence against subsection (2)
iIf the defendant—

(@) isanInternet service provider; and

(b) had no knowledge that the defendant’s facilities were used to
commit the offence.
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Section 67

Sexual offences

(4)

(5)

(6)

67
)

It is not a defence to a prosecution for an offence against this section
that the young person had consented to—

(@) the suggestion being made; or
(b) the material being sent or made available.

However, it is a defence to a prosecution for an offence against this
section if the defendant proves that the defendant believed on
reasonable grounds that the young person to whom the suggestion
was made, or the material was sent or made available, was at |east
16 yearsold.

In this section:

act of a sexual nature means sexua intercourse or an act of
indecency.

classified—see the Classification (Publications, Films and
Computer Games) (Enforcement) Act 1995, dictionary.

pornographic material means material that has been, or is likely to
be, classified RC, X or R.

using electronic means means using email, Internet chat rooms,
SM S messages and real time audio/video.

young person means a person under 16 years old.

Consent

For sections 54, 55 (3) (b), 60 and 61 (3) (b) and without limiting
the grounds on which it may be established that consent is negated,
the consent of a person to sexual intercourse with another person, or
to the committing of an act of indecency by or with another person,
Is negated if that consent is caused—

(@ by the infliction of violence or force on the person, or on a
third person who is present or nearby; or
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Section 67

(b)

(©

(d)

(€)
(f)
(9)

(h)

(i)

()

by a threat to inflict violence or force on the person, or on a
third person who is present or nearby; or

by a threat to inflict violence or force on, or to use extortion
against, the person or another person; or

by athreat to publicly humiliate or disgrace, or to physically or
mentally harass, the person or another person; or

by the effect of intoxicating liquor, adrug or an anaesthetic; or
by amistaken belief asto the identity of that other person; or

by a fraudulent misrepresentation of any fact made by the other
person, or by a third person to the knowledge of the other
person; or

by the abuse by the other person of his or her position of
authority over, or professional or other trust in relation to, the
person; or

by the person’s physical helplessness or mental incapacity to
understand the nature of the act in relation to which the consent
isgiven; or

by the unlawful detention of the person.

(2) A person who does not offer actual physical resistance to sexual
intercourse shall not, by reason only of that fact, be regarded as
consenting to the sexual intercourse.

3)

If it is established that a person who knows the consent of another
person to sexual intercourse or the committing of an act of
indecency has been caused by any of the means set out in
subsection (1) (a) to (j), the person shall be deemed to know that the
other person does not consent to the sexual intercourse or the act of
indecency, as the case may be.
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Sexual offences

68

)

2

69

70
)

)

Sexual intercourse—people not to be presumed
incapable by reason of age

For this part, a person shall not, by reason only of his or her age, be
presumed to be incapable of engaging in sexua intercourse with
another person.

Subsection (1) shall not be construed so as to affect the operation of
any law relating to the age when a child can be found guilty of an
offence.

Marriage no bar to conviction

The fact that a person is married to a person on whom an offence
against section 54 is alleged to have been committed shall be no bar
to the conviction of the firstmentioned person for the offence.

Alternative verdicts for certain sexual offences

If, on the trial of a person for an offence against section 51 (1) or (2)
or 57, the jury is satisfied that the accused inflicted actual bodily
harm with the intent charged but is not satisfied that the harm was
grievous bodily harm, it may find the accused not guilty of the
offence charged but guilty of an offence against section 52 (1) or (2)
or 58, as the case requires.

If, on the trial of a person for an offence against section 51 (2),
52 (2), 53 (2), 54 (2) or 60 (2), the jury is not satisfied that the
accused is guilty of that offence but is satisfied that the accused is
guilty of an offence against section 51 (1), 52 (1), 53 (1), 54 (1) or
60 (1), it may find the accused not guilty of the offence charged but
guilty of an offence against section 51 (1), 52 (1), 53 (1), 54 (1) or
60 (1), as the case requires.
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Section 71

3

(4)

()

71

72

If, on the trial of a person for an offence against section 51 (1) or (2)
or 57, the jury is satisfied that the accused inflicted grievous bodily
harm but is not satisfied that he or she did so with the intent
charged, it may find the accused not guilty of the offence charged
but guilty of an offence against section 19, 20 or 25.

If, on the trial of a person for an offence against section 52 (1) or (2)
or 58, the jury is satisfied that the accused inflicted actual bodily
harm but is not satisfied that he or she did so with the intent
charged, it may find the accused not guilty of the offence charged
but guilty of an offence against section 24.

If, on the trial of a person for an offence against section 55 (1),
61 (1) or 62 (1), the jury—

(@) isnot satisfied that the person in relation to whom the offence
is alleged to have been committed was under 10 years of age
when the offence is alleged to have been committed; but

(b) is satisfied that the accused is guilty of an offence against
section 55 (2), 61 (2) or 62 (2), respectively;

the jury may find the accused not guilty of the offence charged but
guilty of an offence against section 55 (2), 61 (2) or 62 (2),
respectively.

Adding count for act of indecency

In an indictment for an offence against section 54 a count may be
added for an offence against section 60.

Indictment for act of indecency

In an indictment for an offence against section 60 or 61 it shall not
be necessary to describe the act constituting the act of indecency
with which the accused is charged.
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Section 73
Part 4 Female genital mutilation
73 Meaning of female genital mutilation for pt 4

In this part:
female genital mutilation means—

(@) clitoridectomy or the excision of any other part of the female
genital organs; or

(b) infibulation or similar procedure; or

(c) any other mutilation of the female genital organs.

74 Prohibition of female genital mutilation

(1) A person shall not intentionally perform female genital mutilation
on another person.

Maximum penalty: imprisonment for 15 years.

(2) Itisnot adefence to aprosecution for an offence against this section
that the person on whom the femae genital mutilation was
performed, or a parent or guardian of that person, consented to the
mutilation.

75 Removal of child from ACT for genital mutilation

(1) A person shall not take a child from the ACT, or arrange for a child
to be taken from the ACT, with the intention of having female
genital mutilation performed on the child.

Maximum penalty: imprisonment for 7 years.
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Section 76

2

3)

76

1)

2

3)

In proceedings for an offence against subsection (1), if it is proved
that—

(@) the defendant took a child, or arranged for a child to be taken,
from the ACT; and

(b) female genital mutilation was performed on the child while
outside the ACT;

it will be presumed, in the absence of proof to the contrary, that the
defendant took the child, or arranged for the child to be taken, from
the ACT with the intention of having female genital mutilation
performed on the child.

In this section:

child means a person under the age of 18 years.

Exception—medical procedures for genuine therapeutic
purposes

It is not an offence against this part to perform a medical procedure
that has a genuine therapeutic purpose or to take a person, or arrange
for a person to be taken, from the ACT with the intention of having
such a procedure performed on the person.

A medical procedure has a genuine therapeutic purpose only if—

(@) performed on a person in labour, or who has just given birth,
and for medical purposes connected with the labour or birth, by
adoctor or midwife; or

(b) it is necessary for the health of the person on whom it is
performed and is performed by a doctor.

A medical procedure that is performed as, or as part of, a cultura,
religious or other social custom is not of itself to be regarded as
being performed for a genuine therapeutic purpose.
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Section 77

77 Exception—sexual reassignment procedures

(1) It is not an offence against this part to perform a sexual
reassignment procedure or to take, or arrange for a person to be
taken, from the ACT with the intention of having a sexua
reassignment procedure performed on the person.

(2) Insubsection (1):

sexual reassignment procedure means a surgical procedure
performed by a medical practitioner to give a female person, or a
person whose sex is ambivalent, the genital appearance of a person
of the opposite sex or of aparticular sex (whether male or female).
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Section 78

Part 5 Sexual servitude
78 Meaning of sexual servitude and sexual services for pt 5

(1) Inthispart:
sexual services means the commercial use or display of the body of
the person providing the service for the sexual gratification of
others.
sexual servitude is the condition of a person who provides sexual
services and who, because of the use of force or a threat, is not
free—

() tostop providing sexual services; or
(b) to leave the place or area where the person provides sexual
Sservices.

(2) For subsection (1), definition of sexual servitude, the question
whether, because of the use of force or athreat, a person is not free
to stop providing sexual services, or to leave the place or area where
the person provides sexual services, is to be decided according to
whether a reasonable adult would consider, in the circumstances,
that the person is not free to stop or leave.

(3) Inthissection:
threat means—

(@) athreat of force; or
(b) athreat to cause a person’ s deportation; or
(c) athreat of other detrimental action unless there are reasonable
grounds for the threat.
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Section 79

79 Sexual servitude offences

(1) A person commits an offence if—

(@) the person’s conduct causes someone else to enter into or

remain in sexual servitude; and

(b) the person intends to cause, or is reckless about causing,

someone else to enter into or remain in sexual servitude.

Maximum penalty:

(@) for an aggravated offence—imprisonment for 19 years; or

(b) inany other case—imprisonment for 15 years.
Note Aggravated offenceis defined in s 81.
(2) A person commits an offence if the person—

(@ conducts a business that involves the sexual servitude of

others; and

(b) knows that, or is reckless about whether, the business involves

the sexual servitude of others.

Maximum penalty:

(@) for an aggravated offence—imprisonment for 19 years; or

(b) inany other case—imprisonment for 15 years.
Note Aggravated offenceis defined in s 81.

(3) Inthissection:
conducts a business includes—
(@ taking part in the management of the business; or
(b) exercising control or direction over the business; or

(c) providing finance for the business.
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Section 80

Deceptive recruiting for sexual services

A person commits an offence if the person, with the intention of
inducing someone else to enter into an engagement to provide
sexua services, deceives the other person about the fact that the
engagement will involve the provision of sexual services.

Maximum penalty:
(@) for an aggravated offence—imprisonment for 9 years; or

(b) inany other case—imprisonment for 7 years.
Note Aggravated offenceis defined in s 81.

Increased penalty for aggravated offences

An offence against section 79 or 80 is an aggravated offence if the
offence was committed against a person younger than 18 years old.

If the prosecution intends to prove an aggravated offence, the charge
must allege that the offence was committed against a person
younger than 18 years old.

To prove an aggravated offence, the prosecution must prove that the
defendant intended to commit, or was reckless about committing,
the offence against a person younger than 18 years old.

Alternative verdict if aggravated offence not proven

If, on trial for an aggravated offence against section 79 or 80, the
jury is not satisfied that the defendant is guilty of an aggravated
offence, but is otherwise satisfied that the defendant is guilty of an
offence against the section, it may find the defendant not guilty of
the aggravated offence but guilty of an offence against the section.

80
81
1)
@)
©)
82
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Part 6 Offences relating to property
Division 6.2A  Money laundering and organised fraud

Section 114A

Part 6 Offences relating to property
Division 6.2A Money laundering and organised
fraud

114A Definitions for div 6.2A
deal, with money or other property, means—

(@) receiving, possessing, concealing or disposing of money or
other property; or

(b) bringing into the ACT money or other property.
proceeds of crime means—

(@ any property derived or realised, directly or indirectly, by
anyone from the commission of an offence punishable by
imprisonment for longer than 12 months; or

(b) any property derived or redlised, directly or indirectly, by
anyone from acts or omissions that—

(i) happened outside the ACT; and

(i) would, if they had happened in the ACT, have been an
offence punishable by imprisonment for longer than 12
months.

property includes property located in Australia outside the ACT or
outside Australia.

unlawful activity means an act or omission that is an offence against
the law of the Territory, the Commonwealth, a State, another
Territory or aforeign country.

114B Money laundering

A person commits an offence if—
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Section 114C

114C

D)

(2)
114D
D)

)

3)

(@) the person deals with money or other property; and
(b) the money or other property is proceeds of crime; and

(c) the person knows that, or is reckless about the fact that, the
money or other property is derived or realised, directly or
indirectly, from some form of unlawful activity.

Maximum penalty: 1 000 penalty units, imprisonment for 10 years
or both.

Possession etc of property suspected of being proceeds
of crime

A person commits an offence if—
(@) the person deals with money or other property; and
(b) the money or other property is proceeds of crime.

Maximum penalty: 200 penalty units, imprisonment for 2 years or
both.

An offence against this section is a strict liability offence..

Organised fraud
A person who engages in organised fraud commits an offence.

Maximum penalty: 1 500 penalty units, imprisonment for 15 years
or both.

A person is taken to engage in organised fraud only if the person
engages in acts or omissions—

(@) that constitute 3 or more public fraud offences; and
(b) from which the person derives substantial benefit.

If, on a trial for an offence against subsection (1) (the offence
charged), the trier of fact is not satisfied that the person is guilty of
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Part 6 Offences relating to property
Division 6.3 Criminal damage to property

Section 115

the offence charged but is satisfied that the person is guilty of 1 or
more public fraud offences (the other offences), the trier of fact—

(@ must acquit the person of the offence charged; and
(b) may find the person guilty of the other offences.
(4) Inthissection:
public fraud offence means an offence against the Criminal Code,
section 333 (General dishonesty).

Division 6.3 Criminal damage to property

115 Interpretation for div 6.3
(1) Inthisdivision:

property means any real or personal property (other than intangible
property), and includes—

(8 awild animal that istamed or ordinarily kept in captivity; and

(b) awild animal that is not tamed or ordinarily kept in captivity
but that is—

(i) reduced into the possession of a person who has not lost
or abandoned that possession; or

(i) in the course of being reduced into the possession of a
person.

(2) For this division, property shall be taken to belong to any person
who—

(@ has possession or control of it; or

(b) has any proprietary right or interest in it, other than an
equitable interest arising only from an agreement to transfer or
grant an interest; or

(c) hasachargeonit.
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Criminal damage to property Division 6.3

Section 116

3)

(4)

()

(6)

116
D)

(2)

If any property is subject to a trust, the trustee and any person
having aright to enforce the trust shall, for this division, be taken to
be the persons to whom the property belongs.

The property of a corporation sole shall, for this division, be taken
to belong to the corporation notwithstanding any vacancy in the
corporation.

For section 116 (Destroying or damaging property) and section
117 (Arson), a person who destroys or damages property shall be
taken to have done so intentionally if he or she acted—

(&8 with intent to destroy or damage any property; or

(b) inthe knowledge or belief that his or her actions were likely to
result in destruction of or damage to property.

For section 116 (Destroying or damaging property) and section
117 (Arson), a person who destroys or damages property shall be
taken to have intended to endanger the life of another person by that
destruction or damage if he or she acted—

(a8 with intent to endanger the life of any other person; or

(b) inthe knowledge or belief that his or her actions were likely to
endanger the life of another person.

Destroying or damaging property

A person who destroys or damages (otherwise than by means of fire
or explosive) any property with intent to endanger the life of another
person by that destruction or damage commits an offence.

Maximum penalty: imprisonment for 20 years.

A person who dishonestly, with aview to gain for himself or herself
or another person, destroys or damages (otherwise than by means of
fire or explosive) any property commits an offence.

Maximum penalty: 300 penalty units, imprisonment for 15 years or
both.
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Division 6.3 Criminal damage to property
Section 117

(3) A person who, intentionally and without lawful excuse, and by
means other than fire or explosive, destroys or damages property
that—

(@) belongs to another person, or to himself or herself and another
person; and
(b) doesnot exceed $1 000 in value;
commits an offence.
Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.
117 Arson

(1) A person who destroys or damages by means of fire or explosive
any property with intent to endanger the life of another person by
that destruction or damage commits an offence.

Maximum penalty: imprisonment for 25 years.

(2) A person who dishonestly, with aview to gain for himself or herself
or another person, destroys or damages by means of fire or
explosive any property commits an offence.

Maximum penalty: imprisonment for 20 years.
119 Defacing premises
(1) A person commits an offenceif the person—
(a) affixesaplacard or paper, or makes amark with chalk, paint or
any other material on private premises; and
(b) does not have the consent of—
(i) if the premises are occupied—the occupier or person in
charge of the premises; or
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Criminal damage to property Division 6.3

Section 120

(if) if the premises are not occupied—the owner or person in
charge of the premises.

Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.

(2) A person commits an offence if the person unlawfully affixes a
placard or paper, or makes a mark with chalk, paint or any other
material, on public property.

Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.

(3) Inthissection:
public property means—

(@ apublicroad; or
(b) abusshelter; or
(c) any other property of the Territory or Commonwealth or of an
authority or body under a law of the Territory or the
Commonwealth.
public road—see the Roads and Public Places Act 1937, dictionary.
120 Defacing premises—strict liability
(1) A person commits an offence if the person—
(@ makesamark with chalk, paint or any other material on private
premises; and
(b) does not have the consent of—
(i) if the premises are occupied—the occupier or person in
charge of the premises; or
(ii) if the premises are not occupied—the owner or person in
charge of the premises.
Maximum penalty: 10 penalty units.
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Part 6

Offences relating to property

Division 6.6 Contamination of goods and related offences
Section 122
(2) A person commits an offence if the person unlawfully makes a mark

with chalk, paint or any other material, on public property.
Maximum penalty: 10 penalty units.

(3) Anoffence against this section isastrict liability offence.
(4) Inthissection:

public property—see section 119 (3).

122 Untrue representations
A person who knowingly makes in any manner an untrue
representation to any other person, being a representation that tends
to give rise to apprehension for the safety of any person (including
the person making the representation and the person to whom it is
made) or property, or both, commits an offence.
Maximum penalty: 100 penalty units, imprisonment for 5 years or
both.

123 Alternative verdict
If, on the trial of a person for an offence against this division, the
jury is not satisfied that the person is guilty of that offence but is
satisfied that the person is guilty of another offence against this
division carrying a lesser penalty than the offence charged, the jury
may acquit the person of the offence charged and find him or her
guilty of that other offence.

Division 6.6 Contamination of goods and related

offences

135 Definitions of contaminate and goods
In thisdivision:

page 66 Crimes Act 1900 R62

Effective: 06/06/09-03/09/09 06/06/09

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Offences relating to property Part 6
Contamination of goods and related offences Division 6.6

Section 136

136

137

contaminate, for goods, includes—
(@) interfere with the goods; or

(b) make it appear that the goods have been contaminated or
interfered with.

goods includes a substance—
(@ whether or not for human consumption; and
(b) whether natural or manufactured; and

(c) whether or not incorporated or mixed with other goods.

Meaning of economic loss

In this part, economic loss caused through public awareness of the
contamination of goods, or the possibility of contamination,
includes economic loss caused through—

(@ members of the public not buying or using the goods or similar
goods; or

(b) stepstaken to avoid public alarm or anxiety or to avoid harm to
members of the public.

Contaminating goods with intent to cause public alarm or
economic loss

A person must not contaminate goods with the intention of—
(@ causing public alarm or anxiety; or

(b) causing economic loss through public awareness of the
contamination.

Maximum penalty: 200 penalty units, imprisonment for 10 years or
both.
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Part 6

Offences relating to property

Division 6.6 Contamination of goods and related offences
Section 138
138 Threatening to contaminate goods with intent to cause

)

2

139

@)

2

public alarm or economic loss

A person must not threaten that goods will be contaminated with the
intention of—

(@) causing public alarm or anxiety; or

(b) causing economic loss through public awareness of the
possibility of contamination.

Maximum penalty: 200 penalty units, imprisonment for 10 years or
both.

For this section, a threat may be made by any conduct, and may be
explicit or implicit and conditional or unconditional.

Making false statements about contamination of goods
with intent to cause public alarm or economic loss

A person must not make a statement that the person believes to be
false with the intention of—

(@ inducing the person to whom the statement is made or othersto
believe that goods have been contaminated; and

(b) inthat way, either—
(i) causing public alarm or anxiety; or

(i) causing economic loss through public awareness of the
contamination, or the possibility of contamination.

Maximum penalty: 200 penalty units, imprisonment for 10 years or
both.

For this section, making a statement includes communicating
information by any means.
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Offences relating to property Part 6
Offences relating to causing public alarm Division 6.7

Section 140

140

Territorial nexus for offences

It is immaterial that the conduct of a person forming an offence
against this division happened outside the jurisdiction if the person
intended by the conduct—

(@) to cause public alarm or anxiety inthe ACT; or

(b) to cause economic loss in the ACT through public awareness
of the contamination, or the possibility of contamination.

Division 6.7 Offences relating to causing public

140A

1408
D)

2

alarm

Acting with intent to cause public alarm

A person must not, with the intention of causing public alarm or

anxiety—

(@ do something that could endanger someone else’'s life or
health; or

(b) do something that, in the circumstances in which it is done, a
reasonable person would suspect could endanger someone
else’slife or health (whether or not it could do so).

Maximum penalty: 200 penalty units, imprisonment for 10 years or
both.

Threatening to act with intent to cause public alarm

A person must not threaten to do something that could endanger
someone else's life or health with the intention of causing public
alarm or anxiety.

Maximum penalty: 200 penalty units, imprisonment for 10 years or
both.

For this section, a threat may be made by any conduct, and may be
explicit or implicit and conditional or unconditional.
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Part 6
Division 6.8

Offences relating to property
Miscellaneous

Section 140C

140C
)

2

140D

Making false statements with intent to cause public alarm

A person must not make a statement that the person believes to be
false with the intention of—

(&) inducing the person to whom the statement is made or others to
believe that something that could endanger someone else’s life
or health has been done; and

(b) inthat way, causing public alarm or anxiety.

Maximum penalty: 200 penalty units, imprisonment for 10 years or
both.

For this section, making a statement includes communicating
information by any means.

Territorial nexus for offences

It is immateria that the conduct of a person forming an offence
against this division happened outside the ACT if the person
intended by the conduct to cause public alarm or anxiety in the
ACT.

Division 6.8 Miscellaneous

141

Hindering working of mines
A person who, with intent to hinder the working of amine—

() causes water to be conveyed or permitted to enter the mine or
any subterraneous passage communicating with the mine; or

(b) obstructs, or otherwise interferes with any airway, waterway,
drain, pit, level or shaft of the mine;

commits an offence.

Maximum penalty: 200 penalty units, imprisonment for 7 years or
both.
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Offences relating to property Part 6
Miscellaneous Division 6.8

Section 142

142

143

144

Removal of sea banks etc

A person who without lawful authority or excuse removes any
article or material fixed in or placed on the ground and used for
securing a sea bank or seawall, or the bank, dam or wall of any
river, canal, drain, aqueduct, marsh, reservoir, pool, port, harbour,
dock, quay, wharf, jetty or lock commits an offence.

Maximum penalty: 200 penalty units, imprisonment for 7 years or
both.

Obstructing navigation of rivers

A person who opens or draws up any floodgate or sluice or who in
any way damages any havigable river or canal with intent to
obstruct or prevent the navigation of the river or canal commits an
offence.

Maximum penalty: 200 penalty units, imprisonment for 7 years or
both.

Offences in relation to railways

A person who, with intent to obstruct, damage or destroy any
railway engine, tender, carriage or truck—

(@) deposits any article or material on or across arailway; or

(b) removes or displaces any rail, sleeper or other thing belonging
to arailway; or

(c) moves or diverts, or faills to move or divert, any point or other
machinery belonging to arailway; or

(d) displays, masks or removes any signa or light on or near a
railway;
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Part 6

Offences relating to property

Division 6.8 Miscellaneous

Section 145

or who does, or causes to be done, any other thing with that intent,
commits an offence.

Maximum penalty: 200 penalty units, imprisonment for 10 years or
both.

145 Obstructing railway engines
A person who, by any unlawful act, omission or neglect, obstructs,
or causes to be obstructed, the passage or working of a railway
engine or carriage on any railway commits an offence.
Maximum penalty: 100 penalty units, imprisonment for 3 years or
both.

146 Alternative verdict
If, on the trial of a person for an offence against section 144, the
jury is not satisfied that the person is guilty of that offence but is
satisfied that he or she is guilty of an offence against section 145,
the jury may acquit the person of the offence charged and find him
or her guilty of an offence against section 145.

147 Displaying false signals
A person who, with intent to endanger any vessel, masks, alters or
removes any light or signal or displays any fase light or signal
commits an offence.
Maximum penalty: 200 penalty units, imprisonment for 10 years or
both.
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Offences relating to property Part 6
Miscellaneous Division 6.8

Section 148

148

151

152

153
)

Removing or concealing buoys etc

A person who does any act with intent to cut away, cast adrift,
remove, alter, deface, sink, destroy, damage or conceal any vessel,
buoy, buoy-rope, perch or mark used or intended for the guidance of
sailors or for the purposes of navigation commits an offence.

Maximum penalty: 200 penalty units, imprisonment for 7 years or
both.

Forcible entry on land

A person who enters on land that is in the actual and peaceable
possession of another person in a manner likely to cause a breach of
the peace commits an offence.

Maximum penalty: 20 penalty units, imprisonment for 1 year or
both.

Forcible detainer of land

A person who, being in actual possession of land without any legal
right to possession, holds possession of the land against any person
legally entitled to possession of the land in a manner likely to cause
abreach of the peace commits an offence.

Maximum penalty: 20 penalty units, imprisonment for 1year or
both.

Disclosure of information by public employees

A person who, being an officer of the Territory, publishes or
communicates, except to some person to whom he or she is
authorised to publish or communicate it, any fact or document
which comes to his or her knowledge, or into his or her possession,
by virtue of him or her being an officer of the Territory and which it
is hisor her duty not to disclose, commits an offence.

Maximum penalty: 50 penalty units, imprisonment for 2 years or
both.
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Part 6 Offences relating to property
Division 6.8 Miscellaneous

Section 154

(2) A person who, having been an officer of the Territory, publishes or
communicates, without lawful authority, any fact or document
which came to his or her knowledge, or into his or her possession,
by virtue of the person having been an officer of the Territory and
which, at the time when he or she ceased to be an officer of the
Territory, it was hisor her duty not to disclose, commits an offence.

Maximum penalty: 50 penalty units, imprisonment for 2 years or
both.

(3) Inthissection:
officer of the Territory means—
(@) apublic employee; or

(b) aperson who performs services for the Territory or a territory
authority.

154 Additional offences on territory premises

(1) A person who, without reasonable excuse, trespasses on government
premises commits an offence.

Maximum penalty: 1 penalty unit, imprisonment for 1 month or
both.

(2) A person who—

(8 engages in unreasonable obstruction in relation to the passage
of persons or vehicles into, out of, or on government premises,
or otherwise in relation to the use of government premises; or

(b) beingin or on government premises, behavesin an offensive or
disorderly manner; or
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Offences relating to property Part 6
Miscellaneous Division 6.8

Section 154

3)

(c) being in or on government premises, refuses or neglects,
without reasonable excuse, to leave those premises on being
directed to do so by a police officer or by a person authorised
in writing by a Minister or the territory authority occupying the
premises to give directions for this section;

commits an offence.

Maximum penalty: 2.5 penalty units, imprisonment for 3 months or
both.

In this section:

government premises means any land, building or part of a building
occupied by the Territory or aterritory authority.

unreasonable obstruction means anything done by someone that is,
or contributes to, an obstruction of or interference with the exercise
or enjoyment by other people of their lawful rights or privileges
(including rights of passage on public streets) that is unreasonable in
all the circumstances (including the place, time, length and nature of
the obstruction or interference).
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Part 7

Escape provisions

Section 157
Part 7 Escape provisions
157 Meaning of lawful custody—periodic detention

158

159

For this part, an offender serving periodic detention in the offender’s
periodic detention period of a sentence of imprisonment under the
Crimes (Sentencing) Act 2005 is taken to be in lawful custody only
while performing periodic detention.

Note The Crimes (Sentence Administration) Act 2005, pt 5.3 provides for the
performance of periodic detention.

Meaning of detention during pleasure

In this part, a reference to detention during pleasure is a reference
to detention during the pleasure of the Governor-General, the
Governor of a State or the Administrator of the Northern Territory,
asthe case requires.

Aiding prisoner to escape
A person who—

(@) aids another person to escape, or to attempt to escape, from
lawful custody in respect of an offence against a law of the
Territory, a State or another Territory; or

(b) aids another person who has been lawfully arrested in respect
of such an offence to escape, or to attempt to escape, from that
arrest; or

(c) aidsanother person who is lawfully detained during pleasurein
respect of such an offence to escape, or to attempt to escape,
from that detention; or
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Escape provisions Part 7

Section 160

160

161

(d) takes anything into a correctional centre, lockup or another
place of lawful detention with intent to facilitate the escape
from there of someone else who is detained or in custody in
relation to an offence against a law of the Territory, the
Commonwealth, a State or another Territory;

commits an offence.

Maximum penalty: 100 penalty units, imprisonment for 5 years or
both.

Escaping

A person who has been lawfully arrested, is in lawful custody, or is
lawfully detained during pleasure, in respect of an offence against a
law of the Territory, a State or another Territory and who escapes
from that arrest, custody or detention commits an offence.

Maximum penalty: 100 penalty units, imprisonment for 5 years or
both.

Rescuing a prisoner from custody etc
A person who—

(@) rescues by force a person (other than a person referred to in
paragraph (c) or (d)) from lawful custody in respect of an
offence against a law of the Territory, a State or another
Territory with which the person has been charged; or

(b) rescues by force a person who has been lawfully arrested in
respect of such an offence with which the person has not been
charged from that arrest; or

(c) rescues by force a person who is in lawful custody at a
correctional centre, lockup or another place of lawful detention
in relation to an offence against a law of the Territory, the
Commonwealth, a State or another Territory from that centre,
lockup or place; or
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Part 7

Escape provisions

Section 162
(d) rescues by force a person who is lawfully detained during
pleasure in respect of such an offence from that detention;
commits an offence.
Maximum penalty: imprisonment for 14 years.
162 Person unlawfully at large

163
D)

A person who—

(@ in accordance with a permission given under a law of the
Territory, the Commonwealth, a State or another Territory,
leaves a correctional centre, lockup or another place of lawful
detention where the person is detained, in custody or detained
during pleasure in relation to an offence against a law of the
Territory, the Commonwealth, a State or another Territory; and

(b) fails, without reasonable excuse, to return to that correctional
centre, lockup or place in accordance with that permission;

commits an offence.

Maximum penalty: 100 penalty units, imprisonment for 5 years or
both.

Permitting escape

A person who—

(&) isan officer of a correctional centre, lockup or other place of
lawful detention, a constable or a Commonwealth officer; and

(b) ischarged for the time being with the custody or detention of
another person (including a person detained during pleasure) in
respect of an offence against a law of the Territory, a State or
another Territory; and
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Escape provisions Part 7

Section 164

(c) wilfully or negligently permits that other person to escape from
that custody or detention;

commits an offence.

Maximum penalty: 100 penalty units, imprisonment for 5 years or
both.

(2) A constable or a Commonwealth officer who wilfully or negligently
permits a person who has been lawfully arrested in respect of an
offence against alaw of the Territory, a State or another Territory to
escape from that arrest commits an offence.

Maximum penalty: 100 penalty units, imprisonment for 5 years or
both.

(3) Inthissection:

Commonwealth officer—see the Crimes Act 1914 (Cwith),
section 3.

constable—see the Crimes Act 1914 (Cwlth), section 3.

164 Harbouring etc escapee

A person who harbours, maintains or employs another person
knowing that other person to have escaped from lawful custody or
detention in respect of an offence against a law of the Territory, a
State or another Territory commits an offence.

Maximum penalty: 100 penalty units, imprisonment for 5 years or
both.
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Part 7

Section 166

Escape provisions

166
D)

2

Failure to answer bail etc—offence
[f—

(@ in accordance with a law in force in the ACT (other than the
Bail Act 1992), a person arrested in respect of, or charged with,
an offence against alaw in forcein the ACT has been—

(i) admitted to bail on an undertaking; or

(i1) released or discharged on entering into a recognisance,
with or without a surety or sureties, on condition;

that he or she will attend, or appear before, a court at a
specified time and place or at a time and place to be
determined and of which he or sheisto be notified; and

(b) he or she fails, without reasonable excuse, to so attend or
appear;
the person commits an offence.

Maximum penalty: 200 penalty units, imprisonment for 2 years or
both.

The reference in subsection (1) to an undertaking or
arecognisance includes a reference to an undertaking given or a
recognisance entered into (as the case requires) following the
instituting of an appeal.
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Anabolic steroids Part 8

Section 170

Part 8
170

Anabolic steroids

Meaning of anabolic steroid
In this part:

anabolic steroid means an anabolic steroidal agent.

171 Prescribing and supplying anabolic steroids
(1) A person commits an offence if the person prescribes an anabolic
steroid for someone else for human use.
Maximum penalty: 500 penalty units, imprisonment for 5 years or
both.
(2) A person commits an offence if the person supplies an anabolic
steroid for someone else for human use.
Maximum penalty: 500 penalty units, imprisonment for 5 years or
both.
(3) This section does not apply to an anabolic steroid if the anabolic
steroid is—
(@) registered under the Therapeutic Goods Act 1989 (Cwilth); or
(b) prescribed or supplied for the purposes of a clinical trial
conducted under that Act.
(4) Inthissection:
prescribe—see the Medicines, Poisons and Therapeutic Goods
Act 2008, dictionary.
supply—see the Medicines, Poisons and Therapeutic Goods
Act 2008, section 24.
Note Supply includes sell and dispense (see Medicines, Poisons and
Therapeutic Goods Act 2008, s 24).
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Part 8

Section 172

Anabolic steroids

172
)

2

173
D)

(2)

Possessing anabolic steroids

A person commits an offence if the person possesses an anabolic
steroid.

Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.

Subsection (1) does not apply to a person who—

(@) is authorised under the Medicines, Poisons and Therapeutic
Goods Act 2008 to manufacture, possess or supply the anabolic
steroid; or

(b) obtained the anabolic steroid from someone who is authorised
in accordance with paragraph (@) to supply the anabolic steroid
to the person.

Administering anabolic steroids

A person commits an offence if the person administers an anabolic
steroid to himself, herself or someone else.

Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.

This section does not apply to an anabolic steroid if the anabolic
steroid is—

(@) registered under the Therapeutic Goods Act 1989 (Cwilth); or

(b) administered for the purposes of a clinical trial conducted
under that Act.
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Criminal investigation Part 10
Preliminary ~ Division 10.1

Section 185

Part 10 Criminal investigation
Note for pt 10
The Legislation Act 2001, s 171 deals with the application of client legal

privilege.
Division 10.1 Preliminary
185 Definitions for pt 10

In this part:

assisting officer, in relation to a warrant, means—
(@) apolice officer assisting in executing the warrant; or

(b) a person who is not a police officer, but who has been
authorised by the relevant executing officer to assist in
executing the warrant.

Commonwealth Crimes Act means the Crimes Act 1914 (Cwlth).
conveyance includes an aircraft, vehicle or vessel.

evidential material means a thing relevant to an offence, including a
thing in electronic form.

executing officer, in relation to awarrant, means—

(@) the police officer named in the warrant by the issuing officer as
being responsible for executing the warrant; or

(b) if that police officer does not intend to be present at the
execution of the warrant—another police officer whose name
has been written in the warrant by the police officer named
under paragraph (a); or

(c) another police officer whose name has been written in the
warrant by the police officer named in the warrant under

paragraph (b).
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Part 10
Division 10

Section 185

Criminal investigation
A Preliminary

frisk search means—

(@) a search of a person conducted by quickly running the hands
over the person’ s outer garments; and

(b) an examination of anything worn or carried by the person that
is conveniently and voluntarily removed by the person.

issuing officer, in relation to a warrant to search premises or a
person or awarrant for arrest under this part, means—

(@ a judge, the registrar or a deputy registrar of the Supreme
Court; or

(b) amagistrate; or

(c) if authorised by the Chief Magistrate to issue such search
warrants or arrest warrants (as the case may be)—the registrar
or adeputy registrar of the Magistrates Court.

offence means an offence against a territory law.

ordinary search means a search of a person or of articles in the
possession of a person that may include—

(@ requiring the person to remove his or her overcoat, coat or
jacket and any gloves, shoes, socks and hat; and

(b) an examination of those items.

police station includes—

(@) apolice station of the Territory; and

(b) abuilding occupied by the Australian Federal Police.
premises includes a place and a conveyance.

recently used conveyance, in relation to a search of a person, means
a conveyance that the person had operated or occupied at any time
within 24 hours before the search commenced.
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Criminal investigation Part 10
Preliminary ~ Division 10.1

Section 185

seizable item means anything that would present a danger to a
person or that could be used to assist a person to escape from lawful
custody.

serious offence means an offence punishable by imprisonment for
longer than 12 months.

strip search means a search of a person or of articles in the
possession of a person that may include—

(&) requiring the person to remove all of hisor her garments; and

(b) an examination of the person’s body (but not of the person’'s
body cavities) and of those garments.

tainted property—see the Confiscation of Criminal Assets Act 2003,
section 10.

target material—see the Confiscation of Criminal Assets Act 2003,
section 195.

thing relevant to an offence means—

(@ anything in relation to which the offence has been committed
or is suspected on reasonable grounds to have been committed;
or

(b) anything suspected on reasonable grounds to provide evidence
of the commission of the offence; or

(c) anything suspected on reasonable grounds to be intended to be
used for the purpose of committing the offence.

warrant means awarrant under this part.

warrant premises means premises in relation to which a warrant is
inforce.
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Part 10

Criminal investigation

Division 10.1  Preliminary
Section 185A

185A
)

)

3)

186
D)

)

187
D)

Search of transgender or intersex person

If atransgender or intersex person is searched under this part, the
person may require that the search be conducted by either a male or
afemale.

If the transgender or intersex person requires that the search be
conducted by amale, the person is taken, for this part, to be male.

If the transgender or intersex person requires that the search be
conducted by a female, the person is taken, for this part, to be
female.

Application of pt 10

This part is not intended to limit or exclude the operation of any
other territory law relating to—

(a) the search of persons or premises; or

(b) arrest and related matters; or

(c) the stopping, detaining or searching of conveyances; or
(d) theseizure of things.

To avoid any doubt, it is declared that even though another territory
law provides power to do 1 or more of the things referred to in
subsection (1), a similar power given by this part may be used
despite the existence of the power under the other law.

Application of Cwlth Crimes Act, pt 1C

The Commonwedth Crimes Act, part 1C (Investigation of
Commonwealth offences) and the schedule (Form of explanation
under section 23V) apply to offences not punishable by
imprisonment, or punishable by imprisonment for 12 months or less,
in the same way as they apply to offences punishable by
imprisonment for longer than 12 months.
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Criminal investigation Part 10
Preventative action Division 10.2

Section 188

2

3)

Note The Cwith Crimes Act provisions apply to offences against ACT laws
that are punishable by imprisonment for longer than 12 months if the
investigating officer is apolice officer (see that Act, s 23A (6)).

However, the provisons of the Commonwealth Crimes Act
mentioned in subsection (1) do not apply to—

(@ an offence against the Road Transport (Alcohol and Drugs)
Act 1977; or

(b) an infringement notice offence for the Road Transport
(General) Act 1999, if the police officer concerned—

(i) intends to serve an infringement notice under that Act for
the offence on the offender concerned; or

(i) intends to take no further action against the offender
concerned in relation to the offence.

Also, the following provisions of the Commonwealth Crimes Act
only apply under subsection (1) if the person being interviewed or
questioned is under arrest (within the meaning of that Act,
section 23B (Definitions), as applied by subsection (1)) for an
offence not punishable by imprisonment, or punishable by
imprisonment for 12 months or less:

(@ section 23K (Persons under 18);
(b) section 23V (Tape recording of confessions and admissions).

Division 10.2 Preventative action

188

Police powers of entry

A police officer may enter premises, and may take the action that is
necessary and reasonable to prevent the commission or repetition of
an offence or of a breach of the peace or to protect life or property—

(@ when invited onto the premises by a person who is or is
reasonably believed to be a resident of the premises for the
purpose of giving assistance to a person on the premises who
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Part 10

Criminal investigation

Division 10.2 Preventative action

Section 189

189
@)

2

has suffered, or is in imminent danger of suffering, physical
injury at the hands of some other person; or

(b) under awarrant issued under section 189; or

(c) in circumstances of seriousness and urgency, in accordance
with section 190.

Issue of warrant
If amagistrate is satisfied, by information on oath, that—

(@) there are reasonable grounds to suspect that a person on
premises has suffered, or is in imminent danger of, physical
injury at the hands of another person and needs assistance to
prevent, or deal with, theinjury; and

(b) a police officer has been refused permission to enter the
premises for the purpose of giving assistance to the
firstmentioned person;

the magistrate may issue a warrant in writing authorising a police
officer, with the assistance that is necessary and reasonable and by
the force that is necessary and reasonable—

(c) to enter the premises specified in the warrant at any time
within 24 hours after the issue of the warrant; and

(d) subject to any conditions specified in the warrant, to take the
action that is necessary to prevent the commission or repetition
of an offence or of a breach of the peace or to protect life or

property.
The police officer applying for a warrant shall give the further

information about the grounds on which the warrant is sought, either
orally on oath or by affidavit, that the magistrate requires.
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190

191
D)

)

Entry in emergencies

A police officer may enter premises where the officer believes on
reasonabl e grounds that—

(8 an offence or a breach of the peace is being or is likely to be
committed, or a person has suffered physical injury or there is
imminent danger of injury to a person or damage to property;
and

(b) it is necessary to enter the premises immediately for the
purpose of preventing the commission or repetition of an
offence or a breach of the peace or to protect life or property.

Seizure of firearms—warrants and emergencies

If a police officer enters premises under section 188 (Police powers
of entry), section 189 (Issue of warrant) or section 190 (Entry in
emergencies), the police officer may seize any firearm, any
ammunition for a firearm and any licence to possess or use a
firearm—

(@ inor onthose premises; or

(b) in or on a motor vehicle under the control of a person who
ordinarily lives on those premises or is apparently connected
with the circumstances giving rise to the entry of the police
officer onto the premises;

if the police officer has reasonable grounds for believing that the
seizure is necessary to prevent the commission or repetition of an
offence or of a breach of the peace or to protect life or property.

A firearm, ammunition or licence may be seized by a police officer
under subsection (1)—

(@) despite the fact that the owner of the firearm, ammunition or
licence is unknown; or
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3)

(4)

()

(6)

(b) irrespective of whether the owner of the firearm, ammunition
or licence is connected with the circumstances giving rise to
the entry of the police officer onto the premises.

A police officer who is authorised under subsection (1) to seize a
firearm, ammunition or licence in or on premises or in or on a motor
vehicle may search the premises or the motor vehicle for any
firearm, ammunition or licence and use the force that is reasonably
necessary for the purpose.

A firearm, ammunition or licence seized under subsection (1) must
be returned to the licensee at the end of 60 days after the seizure if,
before the end of that period—

(@) a prosecution for an offence arising out of circumstances in
which a police officer has entered premises under section 188
(Police powers of entry), section 189 (Issue of warrant) or
section 190 (Entry in emergencies) has not been instituted; or

(b) an application for a protection order that is a domestic violence
order (other than an emergency order) under the Domestic
Violence and Protection Orders Act 2008 has not been made.

However, a firearm, ammunition or licence seized under
subsection (1) must not be returned if the registrar would otherwise
be entitled under the Firearms Act 1996 to be in possession of the
firearm, ammunition or licence.

A word or expression used in the Firearms Act 1996 has the same
meaning in this section.

192 Seizure of firearms—protection orders
(1) In enforcing an order under the Domestic Violence and Protection
Orders Act 2008, section40 (5) (Firearms and interim orders),
section 57 (5) (Firearms and final orders) or section 80 (2) (Firearms
and emergency orders), a police officer may—
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2

3)

(4)

(5)

(@) enter premises where the respondent named in the order is
reasonably believed to be living or staying; and

(b) seize any firearm, any ammunition and any licence to possess
or use afirearm—

(i) inor onthe premises; or

(i) in or on a motor vehicle under the control of someone
who ordinarily lives on the premises or is apparently
connected with the circumstances giving rise to the entry
of the police officer onto the premises.

A firearm, ammunition or licence may be seized by a police officer
under subsection (1)—

(@) despite the fact that the owner of the firearm, ammunition or
licence is unknown; or

(b) irrespective of whether the owner of the firearm, ammunition
or licence is connected with the circumstances giving rise to
the entry of the police officer onto the premises.

A police officer who is authorised under subsection (1) to seize a
firearm, ammunition or licence in or on premises or in or on a motor
vehicle may search the premises or the motor vehicle for any
firearm, ammunition or licence and use the force that is reasonably
necessary for the purpose.

Subsection (3) does not authorise a search at any time during the
period commencing at 9 pm on a day and ending at 6 am on the
following day unless the police officer is satisfied that—

(@) it would not be practicable to conduct the search at another
time; or

(b) it is necessary to do so to prevent the concealment, loss or
destruction of the firearm, ammunition or licence.
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(6)

(7)

(@ a firearm, ammunition or licence has been seized under
subsection (1) for the purpose of enforcing an order mentioned
in that subsection; and

(b) the licence has not been cancelled or suspended under the
Domestic Violence and Protection Orders Act 2008,
section 40, section 57 or section 80;

the firearm, ammunition or licence shall be returned to the licensee
if—
(c) thelicensee produces to the registrar of firearms a certificate of

the registrar of the Magistrates Court to the effect that the order
isno longer in force; and

(d) the registrar of firearms is not aware of any other court orders
in force requiring the seizure of the firearm, ammunition or
licence; and

(e) the registrar of firearms is not otherwise entitled under the
Firearms Act 1996 to be in possession of the firearm,
ammunition or licence.

If afirearm is seized under subsection (1) and is not returned to the
licensee in accordance with subsection (5), for the Firearms Act
1996, section 262, the firearm shall be taken to have been seized by
apolice officer in accordance with that Act.

An expression that is used in this section and in the Firearms Act
1996 has, in this section, the same meaning asin that Act.

193 Power to conduct search of person for knife
(1) Subject to subsection (2), if a police officer suspects on reasonable
grounds that a person who is in a public place or school has a knife
in his or her possession, the police officer may—
(@ conduct afrisk search or an ordinary search of the person; and
(b) seizeany knife found as aresult of the search.
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(2) A police officer may conduct a search of a person under
subsection (1) only if the police officer—

(@) provides evidence to the person that he or she is a police
officer, unless the police officer isin uniform; and

(b) informs the person of the reason for the search.

(3) As soon as practicable after a search has been conducted under
subsection (1), the police officer who conducted the search shall
record the time, location and nature of the search.

Division 10.3 Search warrants

194 When search warrants can be issued

(1) An issuing officer may issue a warrant to search premises if the
officer is satisfied by information on oath that there are reasonable
grounds for suspecting that there is, or there will be within the next
72 hours, any evidential material at the premises.

(2) An issuing officer may issue a warrant authorising an ordinary
search or a frisk search of a person if the officer is satisfied by
information on oath that there are reasonable grounds for suspecting
that the person possesses, or will within the next 72 hours possess,
any evidential material.

(3) If the person applying for the warrant suspects that, in executing the
warrant, it will be necessary to use firearms, the person shall state
that suspicion, and the grounds for that suspicion, in the
information.

(4) If the person applying for the warrant is a police officer and has, at
any time previously, applied for a warrant relating to the same
person or premises, the person shall state in the information
particulars of those applications and their outcome.

(5) A warrant shall include statements of the following matters:

(@) the offence to which the warrant relates;
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(b) a description of the warrant premises, or the name or
description of the person to whom it relates;

(c) the kinds of evidential material that are to be searched for
under the warrant;

(d) the name of the police officer who is to be responsible for
executing the warrant (unless he or she inserts in the warrant
the name of another police officer);

(e) the period, not exceeding 7 days, that the warrant remains in
force;

(f) subject to subsection (9), the times when the search is

authorised.

(6) For awarrant in relation to premises, the warrant shall state—

@

that the warrant authorises the seizure of a thing (other than
evidential material of the kind referred to in subsection (5) (c))
found at the premises in the course of the search that the
executing officer or an assisting officer believes on reasonable
grounds to be—

(i) evidential material in relation to an offence to which the
warrant relates; or

(i) a thing relevant to another offence that is a serious
offence; or

(iii) target material or tainted property;
Note Target material and tainted property are relevant to the
Confiscation of Criminal Assets Act 2003.

if the executing officer or an assisting officer believes on
reasonable grounds that seizure of the thing is necessary to
prevent its concealment, loss or destruction or its use in
committing an offence; and
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(b) whether the warrant authorises an ordinary search or a frisk
search of a person who is at or near the premises when the
warrant is executed if the executing officer or an assisting
officer suspects on reasonable grounds that the person has any
evidential material or seizableitemsin his or her possession.

(7) For awarrant to search a person, the warrant shall state—

(@) that the warrant authorises the seizure of a thing (other than
evidential material of the kind referred to in subsection (5) (c))
found, in the course of the search, on or in the possession of
the person or in a recently used conveyance, being a thing that
the executing officer or an assisting officer believes on
reasonable grounds to be—

(i) evidential material in relation to an offence to which the
warrant relates; or

(i) a thing relevant to another offence that is a serious
offence; or

(i) target material or tainted property;
Note Target material and tainted property are relevant to the
Confiscation of Criminal Assets Act 2003.

if the executing officer or an assisting officer believes on
reasonable grounds that seizure of the thing is necessary to
prevent its concealment, loss or destruction or its use in
committing an offence; and

(b) thekind of search of a person that the warrant authorises.

(8) Subsection (5) (e) does not prevent the issue of successive warrants
in relation to the same premises or person.

(9) A warrant shall not be expressed to authorise a search at any time
during the period commencing at 9 pm on a day and ending at 6 am
on the following day unless the issuing officer is satisfied that—
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(@ it would not be practicable to conduct the search at another
time; or

(b) it is necessary to do so to prevent the concealment, loss or
destruction of evidence relating to the offence.
(10) If the application for the warrant is made under section 205, this
section applies asif—
(@) subsections (1) and (2) referred to 48 hours rather than
72 hours; and

(b) subsection (5) (e) referred to 48 hours rather than 7 days.

195 The things that are authorised by search warrant

(1) A warrant in force for the search of premises authorises the
executing officer or an assisting officer—

(@ to enter the warrant premises and, if the premises are a
conveyance, to enter the conveyance, wherever it is; and

(b) to search for and record fingerprints found at the premises and
to take samples of things found at the premises for forensic
purposes; and

(c) to search the premises for the kinds of evidential material
specified in the warrant, and to seize things of that kind found
at the premises; and

(d) to seize other things found at the premises in the course of the
search that the executing officer or an assisting officer believes
on reasonabl e grounds to be—

(i) evidential material in relation to an offence to which the
warrant relates; or

(ii) evidential material in relation to any serious offence; or
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(iii) target material or tainted property;

Note Target material and tainted property are relevant to the
Confiscation of Criminal Assets Act 2003.

if the executing officer or an assisting officer believes on
reasonable grounds that seizure of the things is necessary to
prevent their concealment, loss or destruction or their use in
committing an offence; and

(e) to seize other things found at the premises in the course of the
search that the executing officer or an assisting officer believes
on reasonable grounds to be seizable items; and

(f) if the warrant so allows—to conduct an ordinary search or a
frisk search of a person at or near the premises if the executing
officer or an assisting officer suspects on reasonable grounds
that the person has any evidential material or seizable itemsin
his or her possession.

(2) A warrant in force for the search of a person authorises the
executing officer or an assisting officer—

(@) to search the person as specified in the warrant, things found in
the possession of the person and any recently used conveyance
for things of the kind specified in the warrant; and

(b) to—
(i) seizethingsof that kind; or
(ii) record fingerprints from things; or
(iif) to take forensic samples from things;
found in the course of the search; and

(c) to seize other things found in the course of the search on, or in
the possession of, the person or in the conveyance that the
executing officer or an assisting officer believes on reasonable
grounds to be—
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(i) evidential material in relation to an offence to which the
warrant relates; or

(if) athing relevant to any serious offence; or
(i) target material or tainted property;

Note Target material and tainted property are relevant to the
Confiscation of Criminal Assets Act 2003.

if the executing officer or an assisting officer believes on
reasonable grounds that seizure of the things is necessary to
prevent their concealment, loss or destruction or their use in
committing an offence; and

(d) to seize other things found in the course of the search that the
executing officer or an assisting officer believes on reasonable
grounds to be seizable items.

(3) If the warrant states that it may be executed only during particular
hours, the warrant shall not be executed outside those hours.

(4) If the warrant authorises an ordinary search or a frisk search of a
person, a search of the person different to that so authorised shall
not be done under the warrant.

(5) If things are seized under a warrant, the warrant authorises the
executing officer to make the things available to officers of other
agenciesif it is necessary to do so for the purpose of investigating or
prosecuting an offence to which the things relate.

196 Availability of assistance and use of force in executing
warrant
In executing a warrant—

(@ the executing officer may obtain the assistance that is
necessary and reasonable in the circumstances; and
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197

D)

2

3)

(4)

()

198

)

(b) the executing officer, or a police officer assisting in executing
the warrant, may use the force against persons and things that
Is necessary and reasonable in the circumstances; and

(c) an assisting officer may use the force against things that is
necessary and reasonable in the circumstances.

Details of warrant to be given to occupier etc

If a warrant in relation to premises is being executed and the
occupier of the premises or another person who apparently
represents the occupier is present at the premises, the executing
officer or an assisting officer shall make available to that person a
copy of the warrant.

If awarrant in relation to a person is being executed, the executing
officer or an assisting officer shall make available to that person a
copy of the warrant.

If a person is searched under a warrant in relation to premises, the
executing officer or an assisting officer shall show the person a copy
of the warrant.

The executing officer shall identify himself or herself to the person
at the premises or the person being searched.

The copy of the warrant referred to in subsections (1) and (2) need
not include the signature of the issuing officer or the seal of the
relevant court.

Specific powers available to police officers executing
warrant

In executing a warrant in relation to premises, the executing officer
or an assisting officer may—

(@) for apurposeincidental to the execution of the warrant; or

(b) if the occupier of the premises consents in writing;
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2

3)

199
D)

(2)

take photographs (including video recordings) of the premises or of
things at the premises.

If awarrant in relation to premises is being executed, the executing
officer and the assisting officers may, if the warrant is still in force,
complete the execution of the warrant after all of them temporarily
cease its execution and leave the premises—

(@ for not more than 1 hour; or

(b) for alonger period if the occupier of the premises consents in
writing.

If—

(&) the execution of a warrant is stopped by an order of a court;
and

(b) theorder islater revoked or reversed on appeal; and
(c) thewarrantisstill inforce;

the execution of the warrant may be completed.

Use of equipment to examine or process things

The executing officer or an assisting officer may bring to warrant
premises any equipment reasonably necessary for the examination
or processing of things found at the premises, to determine whether
they are things that may be seized under the warrant.

If—

(@) itisnot practicable to examine or process them at the warrant
premises; or

(b) the occupier of the premises (or his or her representative)
consents in writing;

the things may be moved to another place for examination or
processing to determine whether they are things that may be seized
under awarrant.
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(3) If things are moved to another place for the purpose of examination
or processing under subsection (2), the executing officer shall, if
practicable—

(@ inform the occupier of the address of the place and the time
when the examination or processing will be carried out; and

(b) alow the occupier (or his or her representative) to be present
during the examination or processing.

(4) The executing officer or an assisting officer may operate equipment
already at warrant premises to carry out the examination or
processing of athing found at the premises to determine whether it
isathing that may be seized under the warrant if the officer believes
on reasonabl e grounds that—

(@) the equipment is suitable for the examination or processing;
and

(b) the examination or processing can be carried out without
damage to the equipment or the thing.

200 Use of electronic equipment at premises

(1) The executing officer or an assisting officer may operate electronic
equipment at warrant premises to see whether evidential materia is
accessible by doing so if the officer believes on reasonable grounds
that the operation of the equipment can be carried out without
damage to the equipment.

(2) If the executing officer or an assisting officer, after operating the
equipment, finds that evidential material is accessible by doing so,
the officer may—

() seize the equipment and any disk, tape or other associated
device; or

(b) if the material can, by using facilities at the premises, be put in
documentary form—operate the facilities to put the material in
that form and seize the documents so produced; or
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3)

(4)

()

(c) if the material can be transferred to a disk, tape or other storage
device that—

(i) isbrought to the premises; or

(if) isat the premises and the use of which for the purpose has
been agreed to in writing by the occupier of the premises;

operate the equipment or other facilities to copy the material to
the storage device and take the storage device from the
premises.

Equipment may only be seized under subsection (2) (a) if—

(@) it is not practicable to put the material in documentary form
under subsection (2) (b) or to copy the material under
subsection (2) (c); or

(b) possession by the occupier of the equipment could constitute
an offence.

If the executing officer or an assisting officer believes on reasonable
grounds that—

(@) evidential material may be accessible by operating electronic
equipment at the premises; and

(b) expert assistance isrequired to operate the equipment; and

(c) if he or she does not take action under this subsection, the
material may be destroyed, altered or otherwise interfered
with;

he or she may do whatever is necessary to secure the equipment,
whether by locking it up, placing aguard or otherwise.

The executing officer or an assisting officer shall give notice to the
occupier of the premises of his or her intention to secure the
equipment and of the fact that the equipment may be secured for up
to 24 hours.
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(6) The equipment may be secured—
(@) for aperiod not exceeding 24 hours; or
(b) until the equipment has been operated by the expert;
whichever happensfirst.

(7) If the executing officer or assisting officer believes on reasonable
grounds that expert assistance will not be available within 24 hours,
he or she may apply to the issuing officer for an extension of that
period.

(8) The executing officer or assisting officer shall give notice to the
occupier of the premises—

(@) that the executing officer or assisting officer intends to apply
for an extension under subsection (7); and

(b) that the occupier is entitled to be heard in relation to the
application.

(9) The occupier is entitled to be heard in relation to an application
under subsection (7).

(10) Thisdivision appliesto the issuing of an extension on an application
under subsection (7) in the same way as it applies to the issue of a
warrant, with necessary changes.

201 Compensation for damage to electronic equipment
(1) If—

(@) damage is caused to equipment as a result of it being operated
under section 199 or 200; and

(b) the damage resulted from—

(i) insufficient care being exercised in selecting the person
who was to operate the equipment; or
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)

202
D)

(2)

(if) insufficient care being exercised by the person operating
the equipment;

compensation for the damage is payable to the owner of the
equipment.

In determining the amount of compensation payable, regard is to be
had to whether the occupier of the premises or the occupier's
employees or agents, if they were available at the time, had provided
any warning or guidance as to the appropriate operation of the
equipment in the circumstances.

Copies of seized things to be provided

If apolice officer seizes from warrant premises—

(@ a document, film, computer file or other thing that can be
readily copied; or

(b) a storage device the information in which can be readily
copied;

the officer shal, if requested to do so by the occupier of the
premises (or another person apparently representing the occupier),
give a copy of the thing or the information to the occupier or that
person as soon as practicable after the seizure.

Subsection (1) does not apply if—

(@) theseized item was seized under section 200 (2) (b) or (c); or

(b) possession by the occupier of the document, film, computer
file, thing or information could constitute an offence.
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203
)

2

3)

204

)

2

205
D)

)

3)

Occupier entitled to be present during search

If a warrant in relation to premises is being executed and the
occupier of the premises or another person who apparently
represents the occupier is present at the premises, the person is,
subject to the Commonwealth Crimes Act, part 1C entitled to
observe the search being conducted.

The right to observe the search being conducted ceases if the person
impedes the search.

This section does not prevent 2 or more areas of the premises being
searched at the same time.

Receipts for things seized under warrant

If athing is seized under a warrant or moved under section 199 (2),
the executing officer or an assisting officer shall provide a receipt
for the thing.

If 2 or more things are seized or moved, they may be covered by a
singlereceipt.
Warrants by telephone or other electronic means

A police officer may make an application to an issuing officer for a
warrant by telephone, telex, fax or other electronic means—

(@ inanurgent case; or

(b) if the delay that would occur if an application were made in
person would frustrate the effective execution of the warrant.

The issuing officer may require communication by voice to the
extent that is practicable in the circumstances.

An application under this section shall include all information
required to be provided in an ordinary application for a warrant, but
the application may, if necessary, be made before the information is
sworn.
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(4) If an application is made to an issuing officer under this section and

(5)

(6)

(")

(8)

the issuing officer, after considering the information and having
received and considered the further information (if any) that the
issuing officer required, is satisfied that—

(@ a warrant in the terms of the application should be issued
urgently; or

(b) the delay that would occur if an application were made in
person would frustrate the effective execution of the warrant;

the issuing officer may complete and sign the same form of warrant
that would be issued under section 194.

If the issuing officer decides to issue the warrant, the issuing officer
isto inform the applicant, by telephone, telex, fax or other electronic
means, of the terms of the warrant, the day and the time when it was
signed.

The applicant shall then complete a form of warrant in terms
substantially corresponding to those given by the issuing officer,
stating on the form the name of the issuing officer, the day and the
time when the warrant was signed.

The applicant shall, not later than the day after the day of expiry of
the warrant or the day after the day when the warrant was executed,
whichever is the earlier, give or transmit to the issuing officer the
form of warrant completed by the applicant and, if the information
referred to in subsection (3) was not sworn, that information duly
sworn.

The issuing officer is to attach to the documents provided under
subsection (7) the form of warrant completed by the issuing officer.

9 If—

(@) itismaterial, in any proceedings, for a court to be satisfied that
the exercise of a power under a warrant issued under this
section was duly authorised; and
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(b) the form of warrant signed by the issuing officer is not
produced in evidence,

the court is to assume, unless the contrary is proved, that the
exercise of the power was not duly authorised.

206 Restrictions on personal searches
A warrant may not authorise a strip search or a search of a person’s
body cavities.

Division 10.4 Powers to stop and search

207 Stopping, searching and detaining people

(1) This section applies if a police officer suspects, on reasonable
grounds, that—

(@) apersoniscarrying, or otherwise hasin hisor her possession, a
thing (the relevant thing) relevant to a serious offence or a
thing stolen or otherwise unlawfully obtained; and

(b) it is necessary to exercise a power under subsection (2) to
prevent the thing from being concealed, lost or destroyed; and

(c) itisnecessary to exercise the power without the authority of a
search warrant because the circumstances are serious and
urgent.

(2) If this section applies, the police officer may—
(a) stop and detain the person; and

(b) conduct a frisk search or ordinary search of the person for the
relevant thing; and

(c) seizethething if the officer findsit.
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3

(4)

()

(6)

208

If, in the course of searching for the relevant thing, the police officer
finds any evidentia material, the officer may seize the material if
the officer suspects, on reasonable grounds, that—

(@) it is necessary to seize it to prevent its concealment, loss or
destruction; and

(b) it is necessary to seize it without the authority of a search
warrant because the circumstances are serious and urgent.

A frisk search under this section may only be carried out by a person
of the same sex as the person being searched.

As soon as possible after exercising a power under subsection (2),
the police officer must make a written record of—

(@) thedate, time and place of exercising the power; and
(b) detailsof itsexercise; and
(c) any detailsof the person known to the police officer; and

(d) the grounds for suspecting the relevant matter mentioned in
subsection (1).

The police officer must exercise his or her powers under this section
subject to section 208.

How a police officer exercises a power under s 207

In exercising a power under section 207 in relation to a person, a
police officer must not detain the person for longer than is necessary
and reasonable to conduct a frisk search or ordinary search of the
person.
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209 Stopping, searching and detaining conveyances

(1) This section applies if a police officer suspects, on reasonable
grounds, that—

(@ a thing relevant to a serious offence or a thing stolen or
otherwise unlawfully obtained, isin or on a conveyance; and

(b) it is necessary to exercise a power under subsection (2) to
prevent the thing from being concealed, lost or destroyed; and

(o) it isnecessary to exercise the power without the authority of a
search warrant because the circumstances are serious and
urgent.

(2) If this section applies, the police officer may—
(@) stop and detain the conveyance; and

(b) search the conveyance and any container in or on the
conveyance, for the relevant thing; and

(c) seizethethingif he or shefindsit there.

(3) If, inthe course of searching for the relevant thing, the police officer
finds any evidential material, the police officer may seize the
material if he or she suspects, on reasonable grounds, that—

(@) it is necessary to seize it to prevent its concealment, loss or
destruction; and

(b) it is necessary to seize it without the authority of a search
warrant because the circumstances are serious and urgent.

(4) The police officer shall exercise his or her powers under this section
subject to section 210.
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210 How a police officer exercises a power under s 209

In exercising a power under section 209 in relation to a conveyance,
apolice officer—

(8 may usethe assistance that is necessary; and

(b) shall search the conveyance in a public place or in some other
place where members of the public have ready access; and

(c) shal not detain the conveyance for longer than is necessary
and reasonable to search it and any container found in or on the
conveyance; and

(d) may use the force that is necessary and reasonable in the
circumstances, but shall not damage the conveyance or any
container found in or on the conveyance by forcing open a part
of the conveyance or container unless—

(i) any person apparently in charge of the conveyance has
been given a reasonable opportunity to open that part or
container; or

(if) itisnot possibleto give any such person that opportunity.
Division 10.5 Arrest and related matters

211 Requirement to provide name etc
1) If—

(@) apolice officer has reason to believe that an offence has been
or may have been committed; and

(b) believes on reasonable grounds that a person may be able to
assist him or her ininquiriesin relation to that offence; and

(c) the name or address (or both) of that person is unknown to the
officer;

the officer—
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)

3)

(4)

(d) may request the person to provide his or her name or address
(or both) to the officer; and

(e) if making such arequest—shall inform the person of the reason
for the request.

If apolice officer—
(@ makesarequest of aperson under subsection (1); and
(b) informs the person of the reason for the request; and

(c) complies with subsection (3) if the person makes a request
under that subsection;

the person shall not, without reasonable excuse—
(d) fail to comply with the request; or
(e) giveaname or addressthat isfalsein amateria particular.

If a police officer who makes a request of a person under
subsection (1) is requested by the person to provide to the person—

(&8 hisor her name or the address of hisor her place of duty; or
(b) hisor her name and that address; or

(c) if heor sheisnotin uniform and it is practicable for the police
officer to provide the evidence—evidence that he or she is a
police officer;

the police officer shall not—
(d) fail to comply with the request; or
(e) giveaname or addressthat isfalsein amateria particular.

As soon as possible after making such a request, the police officer
shall make awritten record of the grounds for his or her belief.

Maximum penalty: $500.
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212 Power of arrest without warrant by police officers

(1) A police officer may, without warrant, arrest a person for an offence
if the police officer suspects on reasonable grounds that—

(@) the person has committed or is committing the offence; and

(b) proceedings by summons against the person would not achieve
1 or more of the following purposes:

(i) ensuring the appearance of the person before a court in
respect of the offence;

(if) preventing a repetition or continuation of the offence or
the commission of another offence;

(ili) preventing the concealment, loss or destruction of
evidence relating to the offence;

(iv) preventing harassment of, or interference with, a person
who may be required to give evidence in proceedings in
respect of the offence;

(v) preventing the fabrication of evidence in respect of the
offence;

(vi) preserving the safety or welfare of the person.

(2) A police officer may, without warrant, arrest a person for a domestic
violence offence if the police officer suspects on reasonable grounds
that the person has committed or is committing the offence.

3) If—

(8 a person has been arrested under subsection (1) or (2) in
connection with an offence; and

(b) before the person is charged with the offence, the police officer
in charge of the investigation into the offence does not have, or
ceases to have, reasonable grounds to suspect that—

(i) the person committed the offence; or
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(4)

(5)

(ii) for a person arrested under subsection (1)—holding the
person in custody is necessary to achieve any of the
purposes referred to in subsection (1) (b);

the person shall forthwith be released from custody in respect
of the offence.

A police officer may, without warrant, arrest a person whom he or
she suspects on reasonabl e grounds has escaped from lawful custody
to which the person is still liable in respect of an offence.

In this section:

domestic violence offence—an offence that a person is suspected of
committing is a domestic violence offence if the conduct making up
the offence is domestic violence under the Domestic Violence and
Protection Orders Act 2008.

213 Arrest without warrant in possession
(1) Thissection appliesif—
(@ awarrant has been issued for the arrest of a person; and
(b) a police officer encounters the person or is otherwise in a
position to arrest the person but is not carrying the warrant at
the time.
(2) If this section applies, the police officer may—
(@) arrest the person; and
(b) for awarrant for the arrest of a person for the commission of
an offence—cause the person (and any property found in the
person’s possession) to be brought before a magistrate to be
dealt with according to law.
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3)

214
N

(2)

3)

(4)

217

)

In this section:

warrant means an arrest warrant or a warrant of commitment issued
under alaw of the Territory, the Commonwealth, a State or another
Territory.

Arrest of prisoner unlawfully at large

A police officer may, without warrant, arrest a person whom the
police officer suspects on reasonable grounds to be a prisoner
unlawfully at large.

The police officer shall, as soon as practicable after the arrest, cause
the person to be brought before a magistrate.

If the magistrate is satisfied that the person is a prisoner unlawfully
at large, the magistrate may issue a warrant—

(&) authorising a police officer or corrections officer to take the
person to a correctional centre or other place of detention
stated in the warrant; and

(b) directing that the person, having been conveyed to that placein
accordance with the warrant, be detained there to undergo the
term of imprisonment or other detention that the person is
required by law to undergo.

In this section:

prisoner unlawfully at large means a person who is at large
(otherwise than because the person has escaped from lawful
custody) at a time when the person is required by law to be detained
under alaw of the Territory, a State, or another Territory.

Arrest without warrant for offences committed outside
ACT

This section applies to an offence against the law of a State or
another Territory consisting of an act or omission which, if it
occurred in the ACT, would constitute a serious offence.
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2

3)

(4)

()

(6)

A police officer may, without warrant, at any hour of the day or
night, arrest a person whom he or she suspects on reasonable
grounds to have committed an offence to which this section applies.

If a police officer arrests a person under subsection (2), the officer
shall cause the person to be brought before a magistrate as soon asis
practicable.

If a person is brought before a magistrate under subsection (3), the
magi strate may—

(@) discharge the person; or

(b) commit the person to custody, or admit the person to bail,
pending—

(i) the execution under a law of the Commonwealth of a
warrant for the person’ s arrest; or

(if) the person’sdischarge or release under subsection (7).

A police officer may exercise any power under this division in
relation to a person arrested under this section as if the person had
been arrested and was being held in custody in relation to the
commission of an offence against aterritory law.

If a person is committed to custody under this section and a warrant
for the person's apprehension is subsequently presented for
execution, he or she shall be delivered in accordance with the terms
of the warrant to the custody of the person executing it.

(7) If—
(@) apersonisadmitted to bail under this section; and
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(8)

(9)

218
D)

2

(b) before the person has complied with conditions of that bail, a
warrant for his or her arrest is executed under a law of the
Commonwealth;

the person is to be taken, at the time the warrant is executed, to be
released from that bail and to have complied with the bail
conditions, other than any condition with which the person had
(before that time) failed to comply without reasonable excuse.

If—

(@) a person has been committed to custody or admitted to bail
under this section; and

(b) a warrant for the arrest of the person is not executed within
7 days after the person is committed to custody or admitted to
bail;

a magistrate may, by order, discharge the person from custody or

rel ease the person from bail.

In this section:

warrant means a warrant issued under a law of the Territory, the
Commonwealth, a State or another Territory, and includes a
provisional warrant.

Power of arrest without warrant by other persons

A person who is not a police officer may, without warrant, arrest
another person if he or she believes on reasonable grounds that the
other person is committing or has just committed an offence.

A person who arrests another person under subsection (1) shall, as
soon as practicable after the arrest, arrange for the other person, and
any property found on the other person, to be delivered into the
custody of apolice officer.
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219
)

)

3)

(4)

Warrants for arrest

An issuing officer shall not issue a warrant for the arrest of a person
for an offence as a result of an information laid before the officer
unless—

(@ theinformation ison oath; and

(b) subject to subsection (3), the informant has given the issuing
officer an affidavit setting out the reasons why the warrant is
sought, including the following reasons:

(i) the reasons why it is believed that the person committed
the offence;

(i) the reasons why it is claimed that proceedings by
summons would not achieve 1 or more of the purposes set
out in section 212 (1) (b);

(c) if the issuing officer has requested further information about
the reasons for which the issue of the warrant is sought—that
information has been provided to the officer; and

(d) theissuing officer is satisfied that there are reasonable grounds
for the issue of the warrant.

If the issuing officer issues a warrant, he or she shall write on the
affidavit which of the reasons specified in the affidavit, and any
other reasons, the officer has relied on as justifying the issue of the
warrant.

Subsection (1) (b) does not apply if the issuing officer is informed
that the warrant is sought for the purpose of making a request for the
extradition of a person from aforeign country.

This section does not apply to the issue of a warrant under the
Bail Act 1992, section 49 (1) (Failure to answer bail).
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220
)

2

3)

Power to enter premises to arrest offender
Subject to subsection (3), if—

(@ an officer has, under a warrant, power to arrest the person for
an offence; and

(b) the officer believes on reasonable grounds that the person is on
any premises,

the police officer may enter the premises, using the force that is
necessary and reasonable in the circumstances, at any time of the
day or night for the purpose of searching the premises for the person
or arresting the person.

Subject to subsection (3), if—

(@ an officer has the power under section 212 to arrest the person
without warrant for an offence; and

(b) the offenceisarelevant offence; and

(c) the police officer believes on reasonable grounds that the
person is on any premises;

the police officer may enter the premises, using the force that is
necessary and reasonable in the circumstances, at any time of the
day or night for the purpose of searching the premises for the person
or arresting the person.

A police officer shal not enter a dwelling house under
subsection (1) or (2) at any time during the period commencing at
9 pm on a day and ending at 6 am on the following day unless the
executing officer believes on reasonable grounds that—

(&) it would not be practicable to arrest the person, either at the
dwelling house or elsewhere, at another time; or

(b) it is necessary to do so to prevent the concealment, loss or
destruction of evidence relating to the offence.
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(4) Inthissection:
dwelling house includes a conveyance, and aroom in a hotel, motel,
boarding house or club, where people ordinarily sleep at night.
relevant offence means—
(@) aserious offence; or
(b) an offence against any of the following:

(i) section 380 (Possession of offensive weapons and
disabling substances);

(ii) section 381 (Possession of offensive weapons and
disabling substances with intent);

(iii) the Criminal Code, section 321 (Minor theft);

(iv) the Road Transport (Alcohol and Drugs) Act 1977,
section 19 (Prescribed blood alcohol concentration
exceeded).

221 Use of force in making arrest

(1) A person shall not, in the course of arresting another person for an
offence, use more force, or subject the other person to greater
indignity, than is necessary and reasonable to make the arrest or to
prevent the escape of the other person after the arrest.

(2) Without limiting the operation of subsection (1), a police officer
shall not, in the course of arresting a person for an offence do
anything that is likely to cause the death of, or grievous bodily harm
to, the person, unless—

(@) the officer believes on reasonable grounds that it is necessary
to do so to protect life or to prevent serious injury to the officer
or another person; and

(b) if the person is attempting to escape arrest by fleeing—the
person has, if practicable, been caled on to surrender and the

R62 Crimes Act 1900 page 119
06/06/09 Effective: 06/06/09-03/09/09

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Part 10 Criminal investigation
Division 10.5 Arrest and related matters

Section 222
officer believes on reasonable grounds that the person cannot
be apprehended in any other way.

222 Persons to be informed of grounds of arrest

(1) A person who arrests another person for an offence shall inform the
other person, at the time of the arrest, of the offence for which the
other person is being arrested.

(2) Itissufficient if the other person isinformed of the substance of the
offence, and it is not necessary that this be done in language of a
precise or technical nature.

(3) Subsection (1) does not apply to the arrest of the other person if—

(@) the other person should, in the circumstances, know the
substance of the offence for which he or she is being arrested;
or

(b) the other person’s actions make it impracticable for the person
making the arrest to inform the other person of the offence for
which he or sheis being arrested.

223 Power to conduct frisk search of arrested person

(1) A police officer who arrests a person for an offence, or who is
present at such an arrest, may, if the police officer suspects on
reasonable grounds that it is prudent to do so to ascertain whether
the person is carrying any seizable items—

(@) conduct afrisk search of the person at or soon after the time of
arrest; and

(b) seizeany seizable items found as aresult of the search.

(2) The police officer may arrange for another police officer to conduct
the frisk search if, having regard to section 240 (Conduct of
ordinary searches and frisk searches), the officer considers that it
would be more appropriate for the other officer to conduct the frisk
search.
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224

225

3)

(1)

(2)

3

The other police officer is authorised—
(@) to conduct the frisk search; and

(b) to seize any seizableitems found as aresult of the search.

Power to conduct ordinary search of arrested person

If a police officer suspects on reasonable grounds that a person who
has been arrested is carrying—

(@) evidential material in relation to any offence; or
(b) aseizableitem;

the police officer may conduct an ordinary search of the person at or
soon after the time of arrest, and seize any such thing found as a
result of the search.

The police officer may arrange for another police officer to conduct
the ordinary search if, having regard to section 240 (Conduct of
ordinary searches and frisk searches), the officer considers that it
would be more appropriate for the other officer to conduct the frisk
search.

The other police officer is authorised—

(& toconduct the ordinary search; and

(b) to seize anything mentioned in subsection (1) found as a result
of the search.

Power to conduct search of arrested person’s premises

A police officer who arrests a person at premises for an offence, or
who is present at such an arrest, may seize things in plain view at
those premises that the police officer believes on reasonable grounds
to be—

(@) evidential material in relation to any offence; or

(b) seizableitems.
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226

(1)

2

3)

(4)

Power to conduct search at police station
If—

(@) a person has been brought to a police station following arrest
for an offence; and

(b) an ordinary search of the person has not been conducted;
apolice officer may conduct an ordinary search of the person.
If—
(@) apersonisinlawful custody in a police station; and
(b) apolice officer—

(i) of therank of sergeant or higher; or

(i) whoisfor the time being in charge of the police station;

suspects on reasonable grounds that it is prudent to do so to
ascertain whether the person is carrying any evidential material
in relation to any offence or seizable items;

the police officer may cause a frisk search or an ordinary search of
the person to be conducted.

If a person is searched under this section and as a result of the
search is found to be carrying—

(@) evidential material in relation to any offence; or
(b) aseizableitem;
the police officer conducting the search may seize that thing.

If a person is searched under this section, the police officer who
conducts or causes the search to be conducted shall make arecord of
the reasons for the search and of the type of search.

page 122

Crimes Act 1900 R62
Effective: 06/06/09-03/09/09 06/06/09

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Criminal investigation Part 10
Arrest and related matters Division 10.5

Section 227

227
)

2

3)

(4)

()

(6)

Power to conduct strip search

Subject to this section, if a person arrested for an offence is brought
to a police station, a police officer may conduct a strip search of the
person.

A strip search may be conducted if—

(@ apolice officer suspects on reasonable grounds that the person
hasin his or her possession—

(i) evidential material in relation to that or another offence;
or

(i) aseizableitem; or

(b) the police officer suspects on reasonable grounds that a visual
ingpection of the person’s body will provide evidence of the
person’sinvolvement in an offence;

and—

(c) the police officer suspects on reasonable grounds that it is
necessary to conduct a strip search of the person to recover that
thing or to discover that evidence; and

(d) a police officer of the rank of superintendent or higher has
approved the conduct of the search.

Subject to section 228, a strip search may also be conducted if the
person consents in writing.

Subject to section 228, a strip search may be conducted in the
presence of amedical practitioner who may assist in the search.

The approval may be obtained by telephone, telex, fax or other
electronic means.

A police officer who gives or refuses to give an approval under
subsection (2) (d) shall make a record of the decision and of the
reasons for the decision.
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(7) Theforce that is necessary and reasonable in the circumstances may
be used to conduct a strip search under subsection (2).

(8) Any item of a kind referred to in subsection (2) (a) that is found
during a strip search may be seized.

228 Rules for conduct of strip search
(1) A strip search—

@
(b)

(©

(d)

()
(f)

(9)

shall be conducted in a private area; and

subject to subsection (6), shall be conducted by a police officer
who is of the same sex as the person being searched; and

subject to subsections (3) and (4), shall not be conducted in the
presence or view of a person who is of the opposite sex to the
person being searched; and

shall not be conducted in the presence or view of a person
whose presence is hot hecessary for the purposes of the search;
and

shall not be conducted on a person who is under 10; and

if the person being searched is at least 10 but under 18, or is
incapable of managing his or her affairs—

(i) may only be conducted if the person has been arrested
and charged or if a court ordersthat it be conducted; and

(it) shal be conducted in the presence of a parent or guardian
of the person being searched or, if that is not acceptable to
the person, in the presence of another person (other than a
police officer) who is capable of representing the interests
of the person and who, as far as is practicable in the
circumstances, is acceptabl e to the person; and

shall not involve a search of a person’s body cavities; and
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2

3)

(4)

()

(6)

(h) shall not involve the removal of more garments than the police
officer conducting the search believes on reasonable grounds to
be necessary to determine whether the person has in his or her
possession the item searched for or to establish the person’s
involvement in the offence; and

(i) shall not involve more visual inspection than the police officer
believes on reasonable grounds to be necessary to establish the
person’ s involvement in the offence.

In deciding whether to make an order referred to in
subsection (1) (f), the court shall have regard to—

(@) the seriousness of the offence; and
(b) theage or any disability of the person; and
(c) any other matters the court thinks fit.

A strip search may be conducted in the presence of a medical
practitioner of the opposite sex to the person searched if a medical
practitioner of the same sex as the person being searched is not
available within a reasonable time.

Subsection (1) (c) does not apply to a parent, guardian or persond
representative of the person being searched if the person being
searched has no objection to the person being present.

If any of a person’s garments are seized as a result of a strip search,
the person shall be provided with adequate clothing.

If a strip search of a person is to be conducted and no police officer
of the same sex as that person is available to conduct the search, any
other person—

(@) of the same sex as the person to be searched; and

(b) who has been requested to conduct the search by a police
officer;

may conduct the search.
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(7) No action or proceeding, civil or criminal, lies against a person who
conducts a strip search under a request under subsection (6) in
respect of a strip search that would have been lawful if conducted by
apolice officer.

229 Safekeeping of things seized

(1) A police officer who seizes a thing as a result of searching a person
in lawful custody under this division shall—

(8 make arecord of the thing seized, including a description of it
and the date when it was seized; and

(b) give the thing seized and the record of it to the police officer
for the time being in charge of the police station where the
person was searched.

(2) A police officer for the time being in charge of a police station is
responsible for the safekeeping of any thing seized as a result of a
search of a person in lawful custody under this part conducted at
that place.

(3) A police officer who has responsibility for the safekeeping of a
thing under subsection (2) shall, on release of the person from
whom it was seized, take reasonable steps to return the thing to that
person or to the owner of the thing if that person is not entitled to
possession, unless the thing affords evidence in relation to an
offence.

(4) If athing is not returned to the person from whom it was seized or
the owner under subsection (3), the police officer responsible for the
safekeeping of the thing shall—

(@ make a note on the record made under subsection (1) (a)
indicating the thing has been retained; and

(b) take reasonable stepsto give a copy of that record to the person
from whom the thing was seized.

page 126 Crimes Act 1900 R62
Effective: 06/06/09-03/09/09 06/06/09

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Criminal investigation Part 10
Arrest and related matters Division 10.5

Section 230

230

)

2

3)

Taking fingerprints, recordings, samples of handwriting
or photographs

In this section and in sections 231 and 232;

identification material, in relation to a person, means prints of the
person’s hands, fingers, feet or toes, recordings of the person’s
voice, samples of the person’s handwriting or photographs
(including video recordings) of the person, but does not include tape
recordings made under the Commonwealth Crimes Act, section 23U
or 23V.

A police officer shall not—

(@) take identification material from a person who is in lawful
custody in respect of an offence except in accordance with this
section; or

(b) require any other person to submit to the taking of
identification material, but nothing in this paragraph prevents
such a person consenting to the taking of identification
material.

If apersonisin lawful custody for an offence, a police officer of the
rank of sergeant or higher, or for the time being in charge of a police
station, may take identification material from the person, or cause
identification material from the person to be taken, if any 1 or more
of the following paragraphs apply:

(@) the identification material is prints of the person’s fingers or
photographs of the person;

(b) the person consentsin writing;

(c) the police officer believes on reasonable grounds that it is
necessary to do so to—

(i) establish who the personis; or

(i1) identify the person as the person who committed the
offence; or

R62
06/06/09

Crimes Act 1900 page 127
Effective: 06/06/09-03/09/09

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Part 10

Criminal investigation

Division 10.5 Arrest and related matters

Section 230

(4)

Q)

(6)

(")

(iii) provide evidence of, or relating to, the offence;

(d) the police officer suspects on reasonable grounds that the
person has committed another offence and the identification
material is to be taken for the purpose of identifying the person
as the person who committed the other offence or of providing
evidence of, or relating to, the other offence.

A police officer may use the force that is necessary and reasonable
in the circumstances to take identification material from a person
under this section.

Subject to this section, a police officer shall not take identification
material from a suspect who—

(@) isincapable of managing his or her affairs; and
(b) hasnot been arrested and charged,;
unless a court orders that the material be taken.

In deciding whether to make such an order, the court shall have
regard to—

(@) the seriousness of the offence; and
(b) theage or any disability of the person; and
(c) any other matters as the court thinksfit.

The taking of identification material from a person who is incapable
of managing his or her affairs shall be done in the presence of—

(@) aparent or guardian of the person; or

(b) if the parent or guardian of the person is not acceptable to the
person—another person (other than a police officer) who is
capable of representing the interests of the person and who, as
far as is practicable in the circumstances, is acceptable to the
person.

page 128

Crimes Act 1900 R62
Effective: 06/06/09-03/09/09 06/06/09

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Criminal investigation Part 10
Arrest and related matters Division 10.5

Section 231

(8)

9)

(10)

(11)

231
)

Despite this section, identification material may be taken from a
person who—

(@) isnot asuspect; and
(b) isincapable of managing his or her affairs;
if acourt orders that the material be taken.

In deciding whether to make an order, the court shall have regard to
the matters set out in subsection (6).

Despite this section, identification material may be taken from a
person who—

(@) isatleast 18; and

(b) iscapable of managing his or her affairs; and
(c) isnot asuspect;

if the person consents in writing.

A police officer may only take identification material from a person
under 18 in accordance with the Children and Young People Act
1999, section 84 (Identifying material).

Destruction of identification material

If—

(@) identification material istaken under section 230; and

(b) aperiod of 12 months has elapsed since the materia was taken;
and

(c) proceedingsin respect of an offence to which the identification
material relates have not been instituted or have been
discontinued;

the material shall be destroyed as soon as practicable.
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2

3)

232

@)

If identification material has been taken from a person under
section 230 and—

(@) the person isfound to have committed an offence to which the
identification material relates, but no conviction is recorded; or

(b) the person isacquitted of such an offence and—
(i) no appeal islodged against the acquittal; or

(i) an appeal is lodged against the acquittal and the acquittal
is confirmed or the appeal iswithdrawn;

the identification material shall be destroyed as soon as practicable,
unless an investigation or proceedings in relation to another offence
to which the identification material relatesis pending.

On application by a police officer, a magistrate may, if satisfied that
there are specia reasons for doing so in relation to particular
identification material, extend—

(@) the period of 12 months referred to in subsection (1); or

(b) that period as previously extended under this subsection.

Offence of refusing to allow identification material to be
taken

If a person is convicted of an offence, the judge or magistrate
presiding at the proceedings where the person was convicted may
order—

(@) the person to attend a police station; or

(b) that a police officer be permitted to attend on the person in a
place of detention;

within 1 month after the conviction to allow impressions of the
person’s fingerprints or a photograph of the person to be taken in
accordance with the order.
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(2) A person shall not, without reasonable excuse, fail to alow

233
D

2

impressions or a phot