
Trustee Act. 65 

TRUSTEE Acrr. 

Act No. '14, 1925. 

An Act to .amend and consolidate the law relating George v, 
to trustoos and trust pr.o,perty; to amend in No. 14. 
•Certain .r.o:;.pech; the law relating to cxecutor.s 
and administmtors ; to amend the ,vms, 
l 1robato and Administration Act, 1898, and 
certain othe1· Acts ; and for purposes con-
.nected therewitl1. [Assented to, ·8th Decem-
ber, 1925.J 

BE it enacted hy the Kiug'i:; Most ExeHllent Majesty, 
hy and with the advice and ·cowient of the Legis

lative Council nud Legislwtive Assembly of N cw South 
Wales in Padiarnent assembled, and by the •authority or' 
the same, .as follows :-

1. (1) This Act ma~r he cited as the ''Trustee Act, Short title 
1995 " nnd com-

- • mencemeu.t, 

(.2) '1'his Act shall com1nence :ind .come into 
operation on the first clay of :\larch, one thousmul nine 
hundred and t\,·ent~·-six. 

2. rl'his Act is c1ivi<lecl into Pa,rts as follows:-

PAB.T I.-IXTERPREl'A'.l'IOX. 

p ART II.-TRUS'l'EES. 

Drvrsrcrn l.-Appointment, 1·elirement, dis .. 
claiine1·, ancl ceasing to be e.tf'Cllfo!'. 

DrvrsroN 2.-Pou;e1·s and duties. 
DrvrsroN 3.-Delegation. 
Drvrsrox 4.-Statute of !'imitations. 

(J PART 

Division into 
l'Mts. 
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PART III.-POWERS OF 1'1IE COURT. 

DIVISI0::-1" l.-New frustees ancl vesting orders. 
DIVISIO::-l" 2.-Dealings ancl ·improvements. 
DIVISION 3.-llelief and indemnity. 
DIVISION 4.-11:fiscellcmeous powers. 
DIVISIO~ 5.-Applications· and 01·ders. 

PART IV.-PAYl\IENT I~TO COURT. 

PART V.-MISCELL!.NEOl;S PROVISIONS. 

3. (1) 'rhe Acts mentioned in the Schedule to this 
Act are to the extent therein expressed hereby repealed. 

(2) All rules of court made under the authority 
of any Act hereby repealed and being in force at the 
commencement of this Act shall so far as applicable be 
cleemed to have heen made under the authority of this 
Act. 

Havings. 4. (1) Any alteration of the lnw by this Act, whether-
45 ~ 46 Yt• by the repeal of an enactment or otherwise, shall not,. 
~

011
;

0
; .. 

0
~;ng unless otherwis~ expressly provided by thi~ Act'. affect-

Act, i919, (a) any nght accrued, or obligat10n mcurred, 
s. 4

· before the commencement of this Act under

[Re 
Bouche1•ef/. • 
[1908] l Ch. 
180.) 

the law so altered; 
(h) the validity or invalidity, oe any operation, 

effect or consequence, of any instrument 
executed or made, or of anything done or 
suffered before the commencement of this 
Act; 

( c) any action proceeding or thing pending or
uncompleted at the commencement of this Act. 

(2) Every such action proceeding and thing may 
be carried on and completed as if the enactment had 
not been repealed, or the law othNwise altered. 

(3) The generality of this section shall not he 
nffeeted by any saving in any other section of this Act, 
nor shall this section limit any saving in the Interpreta
tion Act, 1897. 

PART 
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PAR'l1 I. 
George V, 
No.14. 

IN'l'ERPilE1'A.1'ION. 

5. In the interpretation of this Act, unless tl:.e Iuter

o:mtext or subject-matter otherwise indicates or pretation. 

l'cquircs-

" Administrator" means administrator within the 56 & 57 Vic., 

meaninr, of the Wills Probate and Aclministra- c. 53, s. 50• 
• t:i •' , JS!l8 No 4 t10n Act, 1898, and mcludes the public trustees. :i.' · ' 

acting as collector of an estate under an order 
to collect. 

"Contingent right," as applied to land, includes a 
contingent or cxecutory interest, a possibility 
coupled with an interest, whether the object of 
the gift or limitation of the interest or possi
hility is or is not ascertained, also a right of 
entry, whether immediate or future, an,i 
whether vested or contingent: 

"Convey" and "conveyance," applied to any 
person, include the execution or doing by that 
person of every necessary or suitable assurance 
act and thing for conveying, assigning, 
appointing, surrendering, or otherwise trans• 
ferring or disposing of property. 

"Court" means the Supreme Court in its equitable 
jurisdiction. 

"' Decree " includes order. 

"'Executor" means t.be executor to whom probate 
has been granted and includes an executor by 
right of representation. 

"Government securities" include Government 
stocks, funds, bonds, debentures and Treasury 
bills. 

" Incapable person" means a person not an infant. 
who is incapahle through mental infirmit.v, 
arising from disease or age, of managing his 
affairs, but who is not an insane person. 

"Insane 
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" Insane person " means a person who has hcen 
found or drclnred, whethrr by inquisition or 
under any Lu11acy Act in force at the time, to 
be imane or of unsound min<l. and incapahle 
of managing himself or his affairs. 

" Instrument " includes deed will. and Act of 
Parliament.. 

" Joint tmrn.nt" includes joint owner. 

"Judge" means the Chier Judge in Equity, or 
any other judge of the Supreme Court 
exercising jurisdiction power or authority in 
equity. 

"Land" includes tenements and hercditaments, 
corporeal and incorporeal, and every estate and 
interest therPin, whether vested or conting-ent, 
freehold 01· leaseholcl, and whether at law or 
in equity, in severalty or otherwise. 

'' Legal representative" means executor or ad
ministrator. 

"1Iortgage" includes and relates: to every estate 
· :md interest regarded in equity as n~erel~, a 

security for money. 

" ::\Iortgagee " includes anr person from· time to 
time deriYinµ· title to the mortgage under the 
original mortgagee. 

"'}fortgagor" inclncles any person from time to 
time deriYing title to the e<1uity of redemption 
under the original mortgagor, or entitled to 
redeem a mortgage, according to his estate 
interest or right in the mortgaged property. 

" Order" includes decree. 

"Pay into court" rmd "payment into court" in 
relation to stocks and securities, include the 
deposit or transfer of the same in 01· into court. 

"Possessed" extends to receipt of income of, and to 
any ycsted estate less than a life estate, legal 
or equitable, in possession or in expec_tancy, in 
any property. 

" Property " 
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"Property " includes real and p&•sonal property, 
and any esfate or interest in any property, 
real or personal, and :my deht; and any 'thing 
in action, and any claim or demancl,. and any 
other right or interest, whether in possession 
or not. 

Geoi·ge. v,. 
No.14 .. 

'' Purchaser " includes a lessee or mortgagee, or 1919, No. o. 
other person who for valuable considerations 7

· 

takes or deals for any property; and " pur-
chase" has a meaning corresponding with 
that of purchaser; but "sale " moans only a 
sale properly so-called. 

'' Right" includes estate and interest. 

"Security" includes stocks, funds, and shares. 

"Stock:, includes. 1mid-up shares; and, so far as 
relates to vesting orders made by the Court 
under this Act, includes any fund annuity or 
secmity transferable in h9oks kept by any cor
poration company or society, or by instrument 
of transfer, either alone or accompanied by 
other formalities, and any share or interest 
therein. 

"Transfer" in relation to stock includes the per
formance and execution of every deed, power 
of attorney, act., and thing on the part of the 
transferor to effect and complete the title in the 
transferee. 

" 'l'rust" docs not include the duties incident to an 
estn.te conveyed by way of mOl'tgage; hut, ,vith 
this exception, includes implied ancl construc
tive trusts, a.nd ct1,ses where the trustee has a 
beneficial interest in the tmst property, and 
the duties incident to the office of legal repre .. 
sentativc of a dec~ased person. 

"Ti·m,tee" has tl. meaning corresponding with that 
of trnst; and includes legal representative and 
the puhli~ trustee and a trustee company. 

"Trustee company" means an incorporated com
pany authorised by Act of Parliament of this 
State to act as trustee in New· Southi Wales. 

"Trustee 
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" 1'rustee for sale " means a trustee in w horn a 
trust for sale or a power of sale of property 
is vested. 

" ·wm " includes codicil. 

PART II. 

TRUSTEES. 

Drvrsrox 1.-Appointnient, retirement, disclaimer, and 
ceasing to be executor. 

Ap]Jointment. 

New trnstee. 6. (1) A new trustee may hy registered deed be 
iitl :~ 5i Yic., appointed in place -of a trustee, either original or 
~~~!: ~:.\ suhstit1;1ted, and whether appointed by the Court or 
s. 6. otherwise. 
Viet. Act, ( 2) A t t b • t d • 2,i4t, s. 14. new rus ee may e so appom e m any 

12& 13 
Geo. V, c. 16, 
s. JlO(ll). 

Tl,irl, s. 11 I) 
(2), 

Tf,id, s. 110 
(3), 

of the following cases, namely-

( a) where a trustee is dead; 
(b) where a trustee remains out of New South 

"\Vales for more than one year without having 
proper!~, delegated the execution of the trust; 

(c) where a trustee remains out of New South 
·wales for more than two years; 

(d) where a trustee desires to he discharged from 
all or any of the trusts or powers reposed in 
or conferred on him ; 

(c) 

(f) 

(g-) 

where a trustee 1·efuses or is unfit to act 
in such trusts or powers, or is incapable of 
acting therein, or is an infant ; 

where a trustee is removed under a power con
tained in the instrument creating the trust; 

wherP. a trustee being a corporation is 
dissolved. 

(8) 

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Trustee Act. 7i 
(3) The person to he appointed a trustee shall not George V, 

be the person, or one of the persons, by whom 01· "·ith No. 14. 
whose eons('nt the appointment is or may be made, 
unless the appointment is made with the consent of the 
Court or of a majo1·ity of the beneficiaries. 
• (-1) 'l'he appointment may be made by the follow~ 
mg persons, namely-

( a) by the person or persons nominated for the 
purpose of appointing ne,Y trustees hy the 
instrument, if any, creating the trust ; or 

(b) if there is no such person, or no such person 
able and willing to act, then hy the suryiving 
or continuing trustees or trustee for the time 
being, or by the legal 1·epresentativc of the 
last surviving or continuing trustee. 

(5) 'l'he appointment may be made for the whole r;o & r,; Yic., 

or any part of the trust property, and on the appoint- c. ii:j, s. JU. 

ment-
(a) two or more trustees may ho appointetl 

concurrently; 
(h) the number of trustees mav be increased, hut 12 & 1:1 

not beyond four· • <,eo. ,·, c. 16, 
' B, 100, 

( c) a separate sot of trustees may he appointed for 
any distinct part of the trust pl'operty, that is 
to say, for any part for the time being liel<l on 
trusts distinct from those relating to any other 
part or parts, notwithstanding that no new 
trustees or trustee arc or is to he appointed 
for other parts, provided that the number of 
trustees in any separate set shn,11 not exceed 
foUl'; 

(cl) any existing trustee may be appointed or 
remain one of the separate set of trustees; 

(e) if only one trustee "·as originally appointed, 
then one separate trustee may he a11pointccl for 
the distinct part ; 

(f) it shall not he obligatory to appoint more thnn 
one new trustee where onlv one trustee was 
originally appointed, or to fill up the original 
number of trustees where more than two 
trustees were originally appointed. 

(6) 
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(6) By the appointment a trustee in place ot 
whom the new trustee is appointed shall be discharged 
from the trust, provided that, except where only one 
trustee 1Yas originally appointed, a tmstee shall not be 
so discharged unless there will he left after the dis
charge at least two trnstees, or the puhlic trustee, or a 
trustee company, to perform the trust. 

(7) .Any conveyance or thing re.quisite for v·esting 
the trust property, or any part thereof, jointly in the 
persons who are the trustees, 8lia11 be executetl or clone. 

(8) Everr new trustee appointed under this 
s-ection, as well before as after all the :trust property 
becomes bv law or hy convevance or ot.l1erwise yested 
in him, shall have the sam~ powers authorities and 
tliscretions, and may in all respects act as if he had been 
ociginally appointed a trustee Ly the instrument, if any, 
creating the trust. 

(9) The provisions of this section relative to a 
trustee who :s deacl include the case of a person 
nominated trustee in n, will but dving- before the 
testator. · ~ 

(10) 'rile provisions of this section relative to a 
person 11ominated for the purpose of appointing new 
trustees apply, whether the appointment is to be made 
in a case specified in this section or in a case specified · 
in the instrument, if any, creating the trust, hut where 
a new trustee is appointed under this section in a case 
specified in that instrument, the appointment shall be 
subject to the terms applicable to an appointment in 
that case under the provisions of that instrument. 

(11) '.l'he provisions of this section relative to a 
continuing trustee include a 1·cfnsing or retiring trustee, 
if willing to act in the execution of the provisions of this 
section, provided that.:._ 

(a) ·where there is in fact a -continuing trustee, 
nothing in this ,section shall authorise a 
refusing or retiring trustee to act apart from 
the continuing trustee ; 

(h) if a refusing or retiring trustee does not act in 
the execution of the provisions of this section, 

i.he 
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the fact that he was willing to act shall_ not 
affect the validity of an appointment macle by 
any other person. 

(12) Nothing in this section shall give power to 
appoint any- person as an executor or administrator. 

(13) Except as otherwise provided in subsection 
twelve, this section applies· only if and; a'S far as a con~ 
trary intention is not expressed in the instrument, if 
any, creating the trust, an.cl! shall have effect s11:hject to 
the terms of that instmmel'l:t and to the provisions 
therein contained. 

(14) 'rhis section applies to tmsts created either 
before . or after the commencement of this Act, and 
extends to the appointment of a new trustee where the 
case for the appointment arose before the commencement 
of this A.et. 

(1,3) ,'tn :1.ppointment of a new trustee made 
before the commencement of this Act, under a power 
conferred hy statute or hy the instrument, if any, 
creating the trust, shall not be deemed to be invalid for 
the reason only that on the appointment the numher of 
the trustees was increased or decreased, unless the 
increase or clccrcase was expressly forhiddc\n by statute 
or by that instrument, but nothing- in this subsection 
shall he deemed to invalidate any appointment of a new 
trustee made before the commencement of this Act. 

73' 

George V, 
No. 14; · 

7. (1) A new trustee may by registered deed be Ad,liiio1111l 

apr)ointcd in addition to anv cxistino, trustee or trustees. trnat ce . 
.. , o 12 &. 1:i 

(2) A new trustee may he so appointed in any of n,-
1
,\v, e. ]G, 

the followin!:; cases, namely- s. , lJ <1l (GJ. 

(a) where n. sole trnstee other than the public 
trustee or a trustee company is or has hee-..n. 
originally appointed to act in a trust ; or 

(b) where, in the case of any trm,t, there are not 
more than three trustees, either original or 
substituted, and whether vppointed by the 
Court or otherwise, and none of the trustees is 
the public trustee or a trustee compa-ny. 

(3) The person to be appointed a trustee shal:li 
not be the person, or one of the persons, by whom the
appointment is or may be made, unless the nppointment 
is made with the conscrt of the Court or of a majority 
of the beneficiaries. {4) 
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(4) 'l'he appointment may he made "i>y the foliow
ing pct·sons, namely-

(a) by the person or persom nominated for the 
purpose of appointing new trm,tees hy the 
instrument, if any, creating the trust; or 

(b) if there is no such person, or no such person 
able and willing to act, then by the trustee or 
trustees for the time heing. 

(5) The appoiritment may be made for the \Yholc 
or :1ny part of the trust property, and on the 
appointment-

(a) two or more trnstees may he appointed 
concurrently; 

(h) the number of trustees shall not be increased 
bryond four. 

(6) Except as provided by the instrnment, if any, 
creating thP trust, or by any statutory enactment to tlie 
contrary, it shall not be obligatory to appoint n,ny 
aclditional trustee. 

(7) Suh~cctions seven, eight, ten, twelve, thirteen, 
and fourteen of section six of this Act shall apply to the 
appointment of an additional trustee. 

Jlefirement. 

Retirement. 8. (1) A trustee may by registered deed retire from 
?~ 5~/~'. '{/·• t1:e trust without any new trustee heing appointed in 
rno~, No. 98, lns place. 
,is. 0, 6· (2) A trustee rna.y not so retire, unless his 

co-trustees a.ml imch other pt'rson, if any, as is 
empowered to appoint trustees, consent hy the same 
or othei' registered deed to the retirement, and there 
will be left after the retirement at least bro continuin~ 
trustees, or the public trustee, or a trustee company, to 
perform the trust. 

(3) Two or more trustees rnny retire concurrently. 
(4) J~y the l'Ptirernent tlw tmstec shall be dis

charged from t lie trnst, provitlccl that, if in order to vest 
~ny part of the trust property in the continuing trustees 
alone, it is ncce1:,sary that it should lie duly transfrrrecl, 
the retiring trustt>e sllall not he clisc1iarged in respect 
of that part until it i~; clnly framd'ened. 
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(5) At any time after the registration of the deed 
or deeds of consent and retirement the continuin~· 
trustees shall have the same powers authorities an~l 
discretions, and may in all respects act as if the retiring 
trustee were wholly discharged from the trust. 

(6) Any conveyance or thing required for vesting
the trust property in the continuing trustees a.lone shall 
be executed or done. 

(7) Nothing in this. section shall authorise any 
retirement from the office of an executor or administrat.ol'. 

(8) 'rhis section applies only if and as far as a 
contrm·y intention is not expressed in the instrument, if 
any, creating the trnst, and shall have effect subject to 
the terms of that instrument and to the provisior.s 
therein confaincd. 

(9) This section applies t.o trusts created either 
before or after the commcmccmcnt of this Act. 

resting on ap1wintme11t and retirement. 

7.5 

George V, 
No. 14. 

9. (1) Where a new trustee is appointed, the \'csting. 

execution aml registration of the deed of nppoint- 56 & 5i \'ic., 
' c 53 s I" ment slmll without any conveyance, excPpt as otherwise 

1
~

0
.,' ; -~fl 

provided in this section, vest in the persons who hecome s. 5~' • 
0

' -, 

and are the trustees for performing the trust, as joint 
tenants nnd for t.hc purposes of the trust, the trust 
property for which tlic new trustee is appointed. 

(2) "\Yhcrc a tmstPe rPtires, the execution nnrl 
registration of the deed or cl(~e<ls of consent nnd 
retirement shall without an,v convc?nnce, except as 
otherwise proYirlccl in this section, vest in the continui11Q" 
trustees alone as joint tenant:.:; and for the purposes of 
the trust, all the tmst propert,v ·which is jointly vested 
in the continuing trustees and the retiring trustee. 

(3) In the case of land subject to the pr(n-isions 
of the Real Property Act, 1900, the property shall not 
vest until either-

( a) the appropriate transfer is executed nncl 
registered, so that the property is duly 
transferred; or 

(b) an entry of the n~st.ing is mn<lc by the 
Registra~-Gcneral. 

Any 
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Any such entry shall have the same effect as if the 
property were duly transferred. 

(4) In the follo,ving cases the property shall not 
vest until tlte appropriate transfer is executed and 
registered so that the property is duly transferred, that 
is to sa:r, in the case of-

(a) any propert:· comprised in a mortgage for 
securinr; ·money suhject to the trust, where the 
property is not eit 1H·r land suhject to the pro
visions of the Real Property Act, 1900, or land 
conveyed on trust for securing debentures or 
debenture stock; 

(h) any property si.1bject to the proYisions of the 
Closer Settlement Acts, or the )lining Act, 
1006, 01· the Crown Lands Consolidation Act, 
HH3, or any other Act relating to Crown lands; 

(c) any ])ropert~· a conwyance of which is required 
to he registered hy or under any Act, whether 
.of this State or otherwise, othc1· than tlw Acts 
mentionecl in pn.ragraphs (a) :.md (b) of this 
suhsectio11. 

(u) In the ('asc of any propedy that is only 
transforal>lo in lwoks kept hy a corporation company 
or other bo<h·, or in manner directed lJy or urnlcr anv 
Act, whethei· of this State or otherwi:c-~.', the property 
shall not vest until it is duly transferred. 

(G) In the case of lan<l held un<ler a lease which 
contains any covenant condition or ag-reement against 
assignment or disposing of tl1e land without license or 
consent, the larnl shall not vest until it is cluly trans
ferred, unlc~s-

(a) before the execution of tlw dcf!(l of appoint
ment, 01· the deed or deeds of consent and 
retirement, as the case mar lJe, the requisite 
license 01· consent to the assignment or disposi
tion has hcrn obtained; 01· 

(h) lw Yirtrn~ of nm· statute 01· rule of law the 
vesting woul<l ~lOt operate as a breach of 
cornnant or gi-re ris<~ to a forfeitme. 

In this subsection "lease" includes an underleasc and 
an ag1·ccment for a lease or undcrleasc. 

(7) 
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(7) ] f any property does not vest under this George V, 
section until transfer or .registration, the execution D,nd No. 14• 
registration of the deed of appointment, or of the deed 
or deeds of consent and .retirement, as the case nmy he, 
shall nevertheless vest the right to call for a transfe1· of 
the property, and to sue for or rccoYcr the propert.y. 

(8) 'l'his section extends to an appointment by 
deed, or a .retirement by deed, under the provisions of 
the instrument, if any, creating tlic trust. 

(9) 'l'his section applie~ to -trusts created either 
beforp or aftt'r the commencement of this Act. 

J]isclctime1·, and ceasing to lJe e.1:ecutor. 

10. (1) If a person who is appointed by will both R_ennnci,ition 

executor and trustee thereof renounces probate, or after 01 
probate. 

being duly cited fail:;; to apply for probate, the rcmmcia~ 
tion or failme shall he deemed to Le a disclaimer o! the 
trust contni11ed in the ,rill. 

(2) "Where there is any such renunciation or 
failure, or. any such person dies before prohato is 
granted to him, or instea,d of. applying for probate 
authorises the public trustee or n, trustee company to 
apply for administration with the will annexed, and 
administration with the ·will annexed is grantecl solely 
to the puhlic trustee or the trustee company, the public 
trustee or the trustee company, as the case may he, 
shall by Yirhte of the grant aml ,rithout any further 
appointment he deemed to be appointed trustee of the 
will in the place of t.he person thereby appointed. 

( 3) This section applies only to a remrneiation 
failure or grant after the commencement of this Act. 

11. ( l) If a,ny propert~, is vested in any person as Ceasing to be 

executor of. n, will under which he is the trustee of the exectitor, 

property or is beneficially cmtitle<l thereto, such pet·son 
may, at any time after all the cxecutorial duties with 
respect to the property have hecn duly performed, 
declare by registered instrument in writing that he has 
ceased to hold the property as executor and tha1; he 
holds the same as -trustee or as henefi.ciarv, as the case 
mav be. • . 

(2) 
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·George V, (2) '"Where a declaration is so made, the property 
No. 14. shall, except as otherwise providecl in this section, be 

deemed to be held in accordance with the declaration. 
(3) In the case of land subject to the provisions 

of the Real Property Act, 1900-
(a) where a declaration is so made that the 

executor holds as trustee, the property shaH 
not be deemed to be so held until the Hegistrar
General enters a ca,eat forbidding the regis
trntion of any instrument not in accordancl~ 
with the trusts and provisions declared and 
contained in the will so far as concerns the 
land affected by the declaration ; 

(b) where a declaration is so made that thn 
executor holds as beneficiary, the property 
shall not be deemed to he so held until tl1<· 
Re!?istrar-General withdraws any inconsistent 
caveat. • . 

( 4) This section applies to wills made eitlH•1· 
before 01· afte1· the commencement of this Act, and 
whether the executorial duties have been performed 
before or after the commencement of tlii~ Act. 

Registration. 
Registrn.tion. 12. (1) An,,r instrument hy which 11 new trustee 
!i6 :~ 57 Vic., is appointed, or by ·which a trnstce retires or disclaims, 
c. a,' s. 

12
' or hy which an executor declares that he holds as trustee 

or as hencficiar~,, as. the case may be, ma~· he registered in 
the ofliee of the Registrar-General in the manner and 
on payment of the fees prescribed by regulation unclct· 
the Conveyancing Act, 1919. 

(2) This section extends to an appointment or 
retirement, whether urnlcr this Part 01· under the pro
visions of the instrument creating the trust or otherwis<·, 
and to n consent to an appointment or retirement. 

(3) 'l'his section applies whether the tru1-t doef. 
or does not relate to land subject to the provisions of 
the Real Property Act, H)OO. 

( 4) In the case of land suhject to tl1e provisions 
of the Real l'ropert~r Act, 1900, ·wherl' an nppointment 
oi- retircnwnt' or an instrnm~nt bv which an executor 

• declares 
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declares that he holds as trustee or as beneficiary, as 
the case may be, is registered, the Registrar-General iii 

hereby authorised and directed to make an entry of tho 
vesting of the trust property or to enter vary and 
;withdraw caveats as may be proper in the circumstances : 

Provided that the Registrar-General shall not ho 
hound so to do until a written request is made to him 
by the persons in whom the property is to be vested:, 
such evidence is given as he may reasonably require, 
:and such notice, if any, is given to any other person 
as he may direct. 

(5) Nothing in this section shall prevent an 
appointment retirement disclaimer or other instrument 
from being registered under any law now in force. 

(G) 'l'his section applies to instruments executed 
either heforn or after the commencement of this Act. 

79 

George V, 
No. 14. 

13. (1) A statement contained in any reO'istcrccl Protection of 

d l l l . l t f . . t l tl ::, ft' purcb,isct·s. . eec )Y w uc 1 a net1· rns .ee 18 appom ec, to 1e e 1ec1; 
1
,
7 
~ 

1
., 

that a trustee has remained out of i'i'ew South "\\Talescte~. ,::,,.11;, 
for more than one year without having properly s. 111. 

delegated the execution of the trust, ot· has remained 
out of New South Wales for more than two years, or 
refuses or is unfit to act, or is incapable of acting, shall, 
in favour of a subsequent purchaser in good faith, he 
conclusive evidence c,r the matter so stated upon any 
question as to the validity of the appointment and o:i: 
any vesting consequent thereon. 

(2) A statement contained in any registered 
instrument by which an executor declnrcs that he holds 
any property as trusteeorns beneficiary, as the case 11111? be, 
to the effect that all the cxecutorial duties wit4 respect 
to th{' property have been duly perf:ormed, shall in 
favour of n, subsequent purchaser in good faith he con
clusive evidence of the matter so stated upon any question 
as to the capacity in which the property was held. 

(3) 'rho profoction afforded hy this section sl1all 
extend to the Registn.tr-General Crown Solicitor o.r 
other person registering or certifying title. 

( 4) 'l'his section applies to dee<ls executed either 
before or after the commencement of this Act. 

DIVISION 
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George V, Drvrsro"N" '2.-Potcers aucl duties. 
No. 14. 

Im;estme1bl, 

:At1thorise,i 14. (1) A trustee, unless expresslv forhicl<len by the 
mYestment,H, , tr t . f' . l • . 

• 56 &57 vic., ms ·umen , 1 any, creatmg tie trust, may invest any 
c. 53, ss. 1, 2. trust funds in his hands, whether at the time in a state 
1898, No. 4, of investment or not, in any of the securities authorised 
s, 4' by this Act. 

1906, No, 48, 
a. 49. 

1919, No. 41, 
8, 191 (1), 

(2) 'l'he securities authorisecl h? this Act shall 
be the follo,ring, namely-

(a) any public funds or GoYernrnent stock or 
Government securitfos of the Commonwealth 
\)f Australia, or any Stat<' thereof, or the 

(h) 

( c) 

(d) 

(c) 

(£) 

(g) 

Dominion of Kc\\· ½caland, or Fiji; 

any debenturcf; or securities guaranteed by the 
GoYernment of Kew South Wales; 

any debentures 01,1 seeuriiies issued by the 
municipal council of Sydney or any municipal 
or shire council in New South vVales; 

any public funds or parliamentary stocks or 
Government securities of the United Kingdom; 

mortgage of land in X ew South ·w ales ; 

deposit in the OommonwenJth Bank of 
Australia or in the Government Savings Bank 
of New South Wales ; 

any of the stocks funds or securities for the 
time being authorised for the investment of 
cash nnder the control or subject to the order 
of the Court. 

Viet. Act (3) In the case of any of the securities 
2•741• ss. 4• 5• mentioned in paragraphs (a) (b) ( c) ancl (cl) of suh

section two of this section a trustee may invest-

( a.) nohvithstanding that the security may he 
1·edcemable, and that the price paid therefor 
by him exceeds the redemption value; or 

(h) if the security is not redeemable, notwith
standing that the price paid therefor by him 
exceeds the value thereof at par. 

(4) 
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(4) A trustee may not under the powers con- Ge-ovge·V~. 
£erred by this section- No. 14. 

(a) purchase at n, price ex'Ceeding its redemption 
va;lue any security which is liable to be re
deemed within fifteen yeu,rs of the elate of 
purchase at par-or at some other fixed rate; or 

(b) purchase any· security which is liable to he 
redeemed at par or at some other fixed rate, 
at a price exceeding :fifteen pei; centum above 
par or such other fixed rat~. 

"\Vhere a purchase includes· the right to receive any 
interest accrued from a. seeurity, though the. interest 
may not then he due, the price shall mean the purchase 
money less the amount of the accrued interest. 

The provisions of paragraph (a) of this subsection 
shall not apply to any Government security of the 
Commonwealth of Australia or of this State. 

(5) vVhere any redeemable security has been 
purchasetl in accordance with the powers of this Act or 
the instrument, if any, creating the trust, the trustee 
may retain the security until redemption. 

(6) "\Vhere any security has hcen so purchas.etl, Viet. Act 
the trustee may at any time sell and dispose of the 2,rn, ss. 4, 6• 

security at a price less than its redemption value, or less 
than its value at par in case it is not redeemable. 

(7) A trustee, unless expressly forbidden hy the 15 Heo. v, 
instrument, if any, creating the trust, may, notwith- c. 5• 5th Sch, 

standing that the security is. payable to hearer, retain or 
invest in any of the securities authorised by this .A.et, 
and where any security is pa,yablo to hearer the p110-

visions of this subsection shall apply, that is to say-
(a) unless the trustee is the· public trustee or a 

trustee company; the trustee shall, until the 
security is sold, deposit it for safe custody and 
collection of income with ai bank ; 

(b) the trustee shall not be· responsible for any loss 
incurred by reason of the deposit, and any· sum 
payable in respect of the deposit and collection· 
may be paid out of the income of the trust 
property; 

(c) 
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(c) the trustee shall not he deemed to he expressly 
forbidden to retain or invest in the securitv hv 
reason only of a direction that investn{ents 
shall be retained or made in the name of the 
trustee. 

(8) A trustee may not under the powers of this 
section in vest on mortgag-e of land except by way of 
first legal mortgage of the fee simple, but may invest on 
mortgage of a conditional purchase under the Crown 
Lands Acts with respect to which a certificate has been 
issued to the effect that all conditions attaching thereto, 
except paynwnt of the balance of the purchase money, 
have been duly complied with. 

1906, No. ~s, (9) In the case of deposit in a hank, a trustee 
~. 9· may invest foL· a fixed period or otherwise. 

(10) ..:\. trustee, unless expressly forhi<lden by 
the instrument, if an~·, creating the trust may from time 
to time vary any investment . 

.56 & G7\'i~., (11) 'l'he powers crmf'err<>d hy this section shall 
c. 53• s. 3· he exercised according to the discretion of the trustee 

with due regnrcl to the circumstances of the trust, hut 
subject to any consent required hy the instrument, if 
any, creating the trust with respect to the investment 
of the trust fnnds. 

Thid. s. :1. (12) The powers conferred by this section shall 
1906, No. 48, 1ie in addition to the powers conferred bv any Act or hv 
'"'· 

59
· tl · t t 'f t· tl t 't • 10 ms rumen , 1 any, crea mg 1e rus ,. 

(13) This section applies to trusts created either 
lief.ore or after the commencement of this Act. 

~ntorim 15. ( 1) A trustee may, pending the negotiation ::mtl 
mvestment. t' f 't d · · t] t' 
1.., & 13 p!·cpara 1011 o any secur1 y or urmg any o ier nue 
<tco. v, "· 10, while an investment is being, 1-,ought for, or pending 
.~. 120 <11· cfo;trihution, or pending npplieatfon for any purpose 

authorise1l liy the instrument, if any, creating the 
trust or hy law, pay an~· trust money to the Colonial 
~L1rcasurer or to any hank or corporation prescribed hy 
rules of <·ourt to a deposit or other account, and all 
interest, if any, payalJle in respect thereof shall he 
applied as income. 

(2) .Nothing in this section shall affect the 
1iability, if any, of the trustee fol' leaving- trust money 
u n iiwcstccl. 

(3) 
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(3) rl'his section applies only if and as for as a George V, 
contrary intention is not expressed in the instrument, if :fo. 14• 
any, creating the trust, and shall have effect subject to 
the terms of that instrument and to the provisions 
therein contained. 

( 4) 'l'his section applies to trusts created either 
before or after the commencement of this Act. 

16. (l) A trustee lending money on the security of Lorn fortiic€d 

any property on which he can lawfully lend may lend pei·
11111

: 

f . l t 1· fi . 12 & J.l or any per10( no cxcecc mg ve ~rears, or may con- (!co. v, "· 16, 
tract that the money shall not be called in during any s. 1rn ll). 

periocl not exceeding five years, from the time in 
either case when the loan was made, provided that the 
loan is made in accordance with this section. 

(2) 'l'he terms upon which the loan is made 
shall, in addition to such other provisions as the trustee 
mar deem proper, include provisions for giving effect to 
the following :--

( a) that interest shall be paid within a specified 
time not exceeding thirty days after every 
half-yearly or other day on which it becomes 
due; 

(h) that the borrower shall maintain and protect 
the property, arnl keep all buildings, if nny, 
thPreon insured against loss or damage b? tire 
to the full insurable Yaluc thereof; 

(r) tlint if the horrcnrer fails to comply with any 
term of the mortgage, tlw whole of the monc.vs 
secured hy the mortgage shall immediately 
hccomc due and payable. 

(3) The trustee may, on such terms, if any, as 
he deems proper, by writing waiYe or vary any right 
arising from failure to comply with any term of the 
mortgage within the proper time. 

( 4) 'l'he powers conferred by this section shall 
be exercisable subject to the consent ot' any person 
whose consent to a change of inYestment is required by 
law or by the instrument, if any, creating the trust. 

(5) ·where the loan is matle under the order of 
the Court, the proYisions of this section shall apply, 
unless the Court, or on mi;v· reference to the )foster in 
Equity, the :nfa,gter shall otherwise direct. 

(G) 
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George ¥, (6) This section applies only if and as far as a 
No. 14• contrary intention is not expressed in the instrument, 

.if any, creating the tmst, and shall have effect subject 
to the terms of that instrument and to the provisions 
therein contained. 

(7) '.l'his section applies to trusts created either 
before or after the commencement of this Act. 

Accept!nga 17. (1)~4 trustee shall not be charg-cable with 
;~o;t :/~-~c., breach of trust upon the grouncl only that in ·effecting the 

• c. 53, a. s (3). purchase of or in lending mone~· upon the security of any 
1002, No. os, property he has accCJ)ted a shorter title than the title 
s. 

2
• which a purchaser is, in tlw absence of a special 

condition, entitled to require, if in the opinion of the 
Court the title accepted 1Je such as a person actinµ; with 
prudence and caution ,rnuld lmvc 8.ccepted. 

Ratio of loan 
to value. 
56 & 57 Vic., 
C, 53, B, 8, 

(2) 'fhis section extends to transfers of existing 
sP.curities as ·well as to new securities. 

( 3) This section applies to investments made 
either before or after the commencement of this Act. 

18. (1) A trustee lending money on the secmity of 
any property on which he can lawfully lencl shall not 
be chargeable with breach of·trust by reason only of the 
proportion l,orne hy the amount of the loan to the value 
of the property at the time when the Joun was made, 
provided that the loan was made in accordance with 
this section. 

(2) In making the loan the trustee must have 
acted upon either-

( a) 11, certificate of valuation under the Valuation 
of Land Act, 1910; or 

(b) a report as to the Yalue of the propert:· made 
h~r a person whom he reasonahly believed to 
be a comi)etent valuer instructed and cmplo~'ed 
hy the trustee inde1>endently of any ownet· of 
the property, whether the valncr carried on 
lrnsiuess in the locality where the property is 
situate or elsewhere. 

(3) 'l'he amount of the loan must not exceed two 
equal third parts of the value of the propert~, as stated 
in the certificate or report. 

(4) 
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(4) In the case of. a report the .loan must ha-re 
been made under the acldce of the valuer expressed in 
the report. 

George V, 
No.14. 

(5) This section extends .to transfers of existing 
securities as ·well ns to new securities. 

(G) This section applies to .inv~stments made 
either before or after the commencement of this Act. 

19. (l) ·where a trustee improperly advances trust. Loss 01•1 

, l . l l l l . an lhol'lscd money on a mortgage security w nc 1 wou c at t ie time security, 

of investrn<mt be a prope1· investment in all respects for 5G & 57 Vic., 

a smaller sum than is actuallv advanced thereon, tho "· 5:i, s, 9 (l). 

security shall he deemed an a~ttl10rised investment for !~i~• No. 98• 

the smaller sum, and the trustee shall onlv be liable to 
make good th<~ sum aclYanced in excess 'thereof with 
interest. 

(2) 'J'his section extends to transfers of existing 
securities as ,rnll as to new securities. 

(H) 'l'ltis section npplies to investments mado ~~;.t~~-'J,\i'(Jl, 
either before or after the commencement of this Act. n(2l• 

JOO~, No. 98, e. 4, 

2 O. ( 1) '\Yhe_rc any property is vested in a trusteo r:.~i:~\f
1
~ 

hy way of security and the trustee has power unde:.· !ccnrity, 

this Act or otherwise to invest on mortgage and to varr 
· investments, the trustee ma? release part of the propert.? 
from the mortgage, whether any part of the mortg-age 
debt is rcpaicl or not, provided that the unreleased part 
of the property wouM at the time he a proper investment 
in all respects for the amount remaining- unpaid. 

(2) A subsequent purchaser of the released part 
of the property, er the llcgistrar-General Crown Solicitot· 
or other person registering or certifying title, shall not h,J 
concerned to inquire whether the release was ant.horise<l 
by this section. 

(3) 'rhis section applies to securities create<l 
either before or af tor the commencement of this Aet. 

21. (l) '\Vhere any security of a company is held A~\ingement 

by a trustee, and the trustee can lawfully hold or retain ~~:;iany. 
the same, the·trustee may, in like manner as if he were 12 & 13 

beneficially entitled to the security, concur in any Uco, v, c. 16, 

h ' "· 119 (3). so eme or arrangement-
(a) for the reconstruction of the .company; or 

(b) 
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(c) 

(d) 

for the amalgamation of the company with any 
other company; OL' 
for the sale of all or any paL·t of the property 
and undertaking of the company to any other 
company ; or 
for the release modification or rnriation of any 
rights privileges or liabilities attached to tlie 
security. 

(2) In lieu of or exchange for the srcurity the 
trustee may accept any security of any denomination or 
description of the reconstructed or new or purchasing 
company. 

(3) 'l'hc trustee shall not he responsible for any 
loss occasioned b~ any act or thing so done in good 
faith, and may hold and retain any security so acccptecl 
in like manner as he could haYe done if the same had 
heen an inYestment authorised by the instrument, if 
any, creating- the trrn,t or by la,L 

_ ( i,) The powers conferred by this section shall 
he exercisable suhject to the consent of any 1wrson whose 
consent to a change of investment is required by the 
instrument, if :my, cren.ting thr trust or hy l:nr. 

(5) Anything- done by a trustee before the com
mencement of this Act ,rhich would have heen authorised 
hv this section if then in force shall be deemed to have 
h~cn nnd is l1ereh~· authorisecl l>y this Act. 

(G) 'l'his section applies only if nncl as far as a 
contrary intention is not expressed in the instrnmeat, if 
any, creating the trust, and shali have effect subject to 
the terms of that instrument and to the proYisions 
therein contained. 

(7) This section npplics to trnst;; crcatecl either 
before or after the commencement of this Act. 

~ew shares. 22. (1) .. Where a preferential right to ~nhscribe for 
1n a compalll. · t · · ft! l t · t · 
1., & 13 · a secur1 y Ill a company is o Lere< o n trus cc m respect 
o-:io. -.. .,:, c. 10, of any holding in the company, he mny-
s. lHJ (4). (a) exercise the right and apply capital money 

suhjcct to the trust in payment of the con
:;ideration ; or 

r,b) renounce th<.' ri 0 ht · or 
0 ' 

(c) 
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( c) assign the henefit of the right. for the best con
sideration that can reasonably be obtained to any 
person, including a beneficiary under the trust. 

(2) "'\¥"here a trustee assigns the benefit of the 
right the consideration received by him for the assign-
ment shall he held as capital money of the trust. 

(3) The trustee shall not he responsible for any 
loss occasioned by any act or thing so done in good faith. 

( 4) 'l'he powers conferred by this section shall 
be exercisable subject to the consent of any person whose 
consent to a change of investment is required by law or 
by the instrument, if any, creating the trust. 

( 5) 'f his section applies only if and as far as a 
contrary intention is not expressed in the instrument, if 
any, creating the trust, and shall have effect subject to 
the terms of that instrument and to the provisions 
therein contained. 

(6) 'fhis section applies to tmsts created either 
before OL' after the commencement of this Act. 

87 
George V, 

No. 14. 

23. (1) A trustee may applv capital monev suhjectcallson 
• ' t ' shares 

to a trust in payment of the calls on any shares subject 
12 

& 
1

;~ 

to the trust, Goo. v, c, 16, 

(2) 'l'his section applies only if and as far as as, 
120 

(
3>• 

contrary intention is not expressed in the instrument, if 
any, creating the trust, and shall have effect subject to 
the terms of that instrument and to the provisions 
therein contained. 

(3) 'l'his section applies to trusts created either 
before or after the commencement of this Act. 

24. (1) "'\Vhere any payment rcceivecl by a trustee :\ccrucd 

in respect of a sale of debentures or inscribed stock mtcrest 011 

' ' · ' tlebent.ures 
bearing interest at a fixed rate shall he or include pay- or stock sold 
ment for the l'i<rht to receive any interest accrued from orpnl'clmsed. 

the debentures ~r stock at the time of the sale, though~'.~~\,!;\ 3• 

the interest may not then be due, the amount of the 
accrued interest shall for the purposes of the trust be 
deemed to have heen received as interest in respect of 
the period during which the interest so accrued. 

(2) Where any payment made by a trustee in 
respect of a purchase of any debentures or inscribed 
stock bearing interest at a f-ixccl rate shall be or include 

payment 
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George V, payment for the right to receive any interest accrued 
No. 14• from the debentures or stock at the time of the purchase, 

though the interest may not then be due, the amount 
of the accrued interest when received shall for the pur
poses of the trust he cleemed to have been received as. 
purdrnsc money repaid. 

(3) In this section dehentm-et'! or inscribed stock 
include any of the securities mentioned iu pamgraphs 
(a) (h) (c) an<l (cl) of subsection t,rn of section fourteen 
of this Act. 

(4) Anything done by a trustee before the com
mencement of this Act which would have been authorised 
by this section if then in force shall he deemed to have 
been and is hereby authorised by this Act. 

(5) '1:his sPction applies only if and as far as a 
contrary intention is not expressed in the instrument, if 
any, creating the trust, and shall barn effect subject to 
the terms of that instrument and to the provisions therein 
contained. 

(6) '!'his section applies to trusts crca.tf'd either 
before or after the commencement of this Act. 

Cqnt}nuetl 25. (1) A trnstel~ shall not he liable for lireach of 
hol<lrng. trust by reason onlY of his continuing to hold an invest-
57 & 58 Vic ) ' 1 } • l t 1 ' t t tl · d c. 10, s. 4 .. , nient w nc 1 ms cease< o )e nn 1nYes 1ne11 an 1or1se 

Powers 
incident to 
s,ile. 

56 & 57Vic., 
c. 53, s. 13. 
1898, No, 4, 
SS, 9, ]0, 

hy the instrument, if anr, creating the trust or by law. 
(2) 'l'his section applies to investments mncle 

either before or after the commencement of this Act. 

Sale and otlier dealings. 

26. (1) A trustee for sale may-
(a) sell all or any part of the trust property; 
(h) sever and sell fixtures apart from the balance 

of the property; 
( c) grant and ~ell any easement right or privilege 

of any kind over or in relation to the property; 
( d) do U!1~rthing that a mortgagee may do under 

subsection one of section one hundred and ten 
of the Conveyancing Act, 1919, to the like 
extent as if the powers conferred by that 
subsection on a mortgagee in relation to the 

mortgaged 
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• mortgaged property or any part thereof were 
:in forms ,conferred by this subsection on the 
trustee in relation ,to the trust property or any 

, part thereof ; 
•(e) join wi,th any other person in doing anything 

under any of the preceding paragraphs of this 
subsection; 

.. (f) pay or apply capitnl money subject to the trus·t 
for any of the purposes mm1ti01rnd in this 
•SU bsecti on. 

(2) Tht, sale may be subject to any such con-, 
ditions respecting title or evidence of title or othe1· 
matter as the trustee thiriks fit, and may bc-

(a) either subject to prior charges or not; 
(b) either together or in lots, in subdivision 01· 

.otherwise; 
(c) h,\· public auction or by p1irnte .contract. 

(3) 'l'he tmstee may vary any ·contract for sale, 
buy in at any .auction, rescind any contract for sale and 
1,a-sell, without being ans,werablc for any .loss. 

(4) If the trustee joins with any ot.her person 
in selling, the purchase money shall he apportioned in 
or before th,e contract of sale, .and a separate receip1; 
shall be given by the .trustee for the apportioned share. 

(5) '1'hfa section applies only if and as far as a 
contrary intention is not expressed in the instrument 
creatingtlle trust or power, and shall ·have efl'ect subjec1; 
to the terms of that instrument and to the provisions 
therein contained. · 

(0) 1I'l1is section applies to trusts or power!l 
created either before or after .the ·commencement oJ: 
this Act. 

89 

George V, 
No.14, 

27. (1) ,vhere the instrument creating a trust or Dnr&tion of 

Power to sell propertv .does not expressly limit the trnst or 
• • • power to sell. 

duration of the trust or pow.er, the tr.ustee may, 1£ so · 
requested in w:riting·byany beneficiary, sell the property 
under the authority conferred by this section and slrn U 
be deemed to he a trustee for sale .accordingly, not .. 
withstanding tliat all the beneficiaries arn absolutf:ly 
entitled to .the property in fee simple or full ownership 
in possession .and are free of any .incapacity, .but in all. 

other 
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other respects the authority conferred by this section 
shall be suhject to any restrictions to which the power 
or trust created by the instrument is subject. 

(2) Kothing in this section shall affect any 
trust or power to sell which is for the time being in 
existence under the instrument creating the trust or 
power. 

(3) This section applies only if and as far as a 
contrary intention is not expressed in the instrument 
creating the trust or power and shall h::ixe effect subject 
to the terms of that instrument and to the proyisions 
therein contained. 

(4) 'l'his section applies to trusts or powers 
created either before or after the commencement of this 
Act. 

28. (L) A trustee for sale may sell land on terms of 
deferred payment or otherwise. 

, (2) 'fhe terms of deferred payment may provide 
either for the purchase money being pnid by instalments, 
or for the unpaid purchase money being secured by 
mortgage. 

(3) If the purchase money is to he paid. by 
instalments, the terms upon which the land is sold shall, 
in addition to such other provisions as the trustee may 
deem proper, include provisions for giving effect to the 
following:-

(a) that part of the purcha~e money shall be paid 
on the execution of the contract of sale ; 

1b) that the halance of the purchase money shall be 
payable in equal instalments, the first not later 
than two vears from the date of the contract of 
sale and the others at intervals of not more than 
a year bc;.dnning from the date on which the 
:first instalment is payable, and shall bear 
interest payable half-yearly or oftener on the 
amount from time to time unpaid ; 

(c)=that the whole of the purchase money nnd 
interest ~hall he payable within a period not 
exceeding ten years from the date of the 
contract of sale ; 

(d) that if any instalment or interest or part 
thereof is in arr<>:n· and unpaid fo1· six months 

or 
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or for such less period as may he specified, the George V, 
whole of the purchase money shall become due No. 14. 
and payable. 

(4) If the unpaid purchase money is to be :i:i & 1:i 

secured hy mortO'aO'P the terms upon which the land is Heo. v, c. 16• 
o o '' "· ll!J (2). 

sold shall, in addition to such other provisions as the 
trustee may deem proper, include provisions for giving. 
effect to the following :-

(a) that part of the purchase money i;,hall be paid 
on the execution of the contract of sale ; 

(.b) that the unpaid purchase money shall be 
secured by a registered mortgage of the land 
sold, with or without the security of any other 
property, and shall bear interest pn,yable half
yearly or oftener on the amount from time to 
time unpaid; 

( c) that the mortgage shall contain covcnan ts by 
the mortgagor to pay the principal money 
secured and the interest thereon, to maintain 
and protect the property, and to keep all 
buildings, if any, thereon insured against loss 
or damage by fire to the full insurable value 
thereof; 

( d) that notwithstanding section one hundred aud 
six of the Conveyancing Act, 1919, the mort
gagor shall not have power to make any lease 
of the property, unless the trustee consents in 
writing. 

(5) Whether the purchase money is to be paid 
by instalments or the unpaid purchase money i~ to he 
secured by mortgage, the trustee shall not he deemed to 
he lending money within the meaning of section eighteen 
of this Act, so as to he bound to act in nccorclance with 
the provisions of that section, and shall not he liable 
for :my loss which may be incurred hy reason only of the 
security being insufficient at the date of the mortgage. 

(6) 'fhe part of the purchase money to be paid d. Pormaneu 

on the execution of the contract of sale shall not be less 'l'm•tcc Uo. ... .. v. Augus, 
than the sum which a person acting with prudence ·would, 17 ti.H., 364, 

if the land were his own, have accept€d in the circum-
stances in order to sell the land to the best advantage. 

(7) 
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(7) The trustee slmll no~ be hound to require 
payment of any greater pal't· of the purchase money 
before letting the purchaser into possession, or before 
conveying the land and taking a mortgage ba~k, than a 
person acting with prudence would, if the land were his 
own, have considered as sufficient, provided that the 
trustee shall not convey the land and take a mortgage 
back until at least one-tenth part of the purchase money 
has been paid. 

(8) K otwithstanding that the purchase mon0.y 
is to bo paid by instalments, the tl'Ustee may at any 
time after one-tenth of the purchase money has been 
paid convey the luncl and take a mortgage back in any 
case where a person act.ing with prudence would, if the 
land were his own, have been willing in the circumstances 
so to do, ancl in any such ea,sc the mort~age sha11 be in 
accordance with paragraphs (b) (c) and (cl) of subsection 
four of this section, and the provisions of subsP-ction five 
of this section shall nppl,r. 

(9) Any mortgage under this section may he 
for any period not exceeding ten years from the date of 
the contr-act of sale. 

(10) The trustee may, on such terms, if any, as 
he deems proper, by writing ,rni,-e or vary any right 
arising from failure to comply with any term of the 
contract of sale or of any mortgage under this section 
within the proper time. 

(11) ·where the sale is made under the order of 
the Court, the provisions of this section shall apply, 
unless the Court, or on any reference to the Master in 
Equity,.thc }faster shall otherwi~e direct. 

(12) 'fhis section applies only if and as far as a 
contrary intention is not expressed in the instrument, if· 
any, creating the trust, and sbaU have effect subject to 
the terms of that instrument and to the provisions 
therein contained. 

(l!~) This section applies to trusts created either 
bP,forc or n.f ter the comnwncement of this Act 

Sale or purchase. 2·9. t 1) A trustee who is either a, vendor or a 
g~::~yauclng purchaser may sell or buy without excluding the 
!:~~ :~1

~w., applicatinn of subsection two of secti011 fift.y-three of 
c. 53, •· 16• the Conveyancing Act, HH9. 

(2). 
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(2) 'l'hh; s~ction· shall be deemed to. have George V~ 
applied a'S fron1 the commencement of·that Act. No. i4. 

30. (1) ·where a trnstee selTs suhj'ect to any condi~ l>cp1·.c~iatory 

tion which may have been unnecessa,rily depreciatorv- con;1tt~
01v19

: 
"' 56 o· 51 IC 

(a) the purchase11 sha.U not be at liberty to make o. 5:l, ~. 14,'' 

any objection to· the title on- that ground; 
(b) the sale shall not be impeached by any bene

ficiary upon that ground, unless it· also• ap1>eai:s 
that the consideration for the sale was• thereby 
rendered inadequate; 

(c) the sale shall. not, after the execution of the 
conveyance, he impeached· a~ against the 
purchaser u-pon- that· ground, unless it appears 
tha,t the purchase:r was acting in collusion with 
the trustee· at the time when the contract for 
sale was made. 

(2) This section. applies to· sales· made either 
before or after the. commcmcement of this, Act; 

31. (1) A trust or power to sell or dispose of land Sal" of pa.rt 
· l l t t t 11 l ' f. t of faml. 1nc uc es a rus or power o sc or· < 1spose o. par J'> ,, 13 
thereof, whether the division is horizontal, vertical, or a:~: v, "· 16; 
otherwise. s. 120 (9). 

(2) 'rl\is section- applies onl~r if and as far· as a 
contrary intention is not expressed in the instrument, 
if any, creating. the tmst or po.wer, and shall have effect 
subject to the tei•ms of that instrument .. and to the 
provisions therein contained. 

(3) This section. applies to trusts or powers 
created either before or after the commencement of this 
Act. 

3·2. (1) ·where a trustee is authorised by the instru- ilalii 

t 'f t' t1 · t t b 1 t 1' fexl'iia.ngc men , 1 any, crea mg 11c rus or y aw o c u-,pose o a.mi partidon, 

land by way of sale exchange or partition, he- may· s0 45 Ii 46 Vic., 
dispose- c. 38, s. 17 ; 

56 k57 Vic 
(a) of the land with or· ·without an. exception or cd:l, s. 44;' 

reserv.ation· of all or amy of the mines and 57 & ii8 Vic., . l l . c. I o, s. :l ; 
mmcra s t 1erem ; or rnrn, No. 40, 

(b) of any mines and minevals. ~·oid, No. a, 
Q'2)' The disposition may be with m·· without as. 110

· 

grant or resel'vatfon of' po,vers of' working, wayleaves, 
or rights of way, rights of water and drainage; and other· 

powers, 
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powers, easements, rights, and privileges for or incident 
to or connected with mining purposes, in relation to the 
land or any 1rnrt thereof, or any other land. 

(3) 'l'he exchange or partition may be made 
subject to and in consideration of the reservation of an 
undivided share in mines or minerals. 

( 4) The exchange or partition may 1Je made 
upon terms of giving- or receiving any money for equality 
of exchange or partition. 

(5) For the purpose of completing the disposi
tion the trustee may convey or otherwise dispose of the 
land either by way of revocation and appointment of 
the use or otherwise as may be necessary. 

(G) This section extends to any other person 
authorised to dispose of land by way of sale exchange or 
partition. 

(i) This section applies to trusts or powers 
created either before or after the commencement of this 
Act. 

::iale after 33. (1) "'"here any property is vested in a trustee 
~~!t~n°;tion hy way of security, and the property becomes discharged 
barred. from the right of redemption, the trustee shall hold the 
11i 2 Oco. v, propertv on trust for sale, with power to postpone the 
c. 37• s. 9• I f' • l . d 1 th' k sa e or sue 1 a per10 as 1e may m · proper. 

(2) The net proceeds of sale, after payment of 
costs and expenses, shall he applied in like manner as 
the mortgage deht, if received, would have been applic
able, and the income of the property until sale shall he 
applied in like manner as the interest, if received, would 
l1ave been applicable. 

(3) '!'his section shall not affect any rule of law 
relating to the apportionment of capital and income 
lJeiween tenant for iife and remainderman. 

(4) This section shall not affect the right of any 
person to require that, instead of a sale, the property 
shall he conveyed to him or in accordnnce with his 
directions. 

· (5) This section applies whether the property 
is discharged from the right of redemption by virtue of 
the statutes of limitation or of an order for foreclosure 
or otherwise. 

(6) 

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Trustee Act. 

(6) This section extends to securities by way of 
mortgage of lancl under the Real Property Act, lD0O, 
and in relation thereto an order for foreclosure includes 
an order for foreclosure under that Act. 

(7) This section applies whether the property 
has become or becomes discharged from the right of 
redemption before or after the commencement of this 
Act. 

95 

C'reorge V, 
No. 14. 

34. (1) Where an equity of redempt.ion is vested Rel,:mse of 

in a trustee and the mortgaged property is not of greater ~~1;i1;~JP~fon 
value than the amount of the mortgage debt, the trustee in ,lischarge 

1 l 't f d t' t tl . t of mortgage may re ease t 10 eqm y o re emp 10n o 1e mor gagee c1o:it. 

in discharge of the mortgage debt or part thereof. 
(2) The trustee shall not be chargeable with 

breach of trust nor shall the release be impeached by 
any beneficiary upon the ground only that the mortgaged 
property was of greater value than the amount of the 
mortgage debt or of the part thereof discharged, 
provided that the trustee has acted bona fidc and on the 
advice of a person whom he reasonably believed to he 
a competent valuer instructed and employed indepen
dently of the mortgagee, whether the valuer carried on 
business in the locality ·where the property is situate or 
elsewhere. 

(:J) A subsequent purchaser or the Registrar
General Crown Solicitor or other person registering or 
certifyiris;- title shall not be concerned to inquire whether 
the release was authorised by this section. 

( 4) '£his rnction applies whether the equity of 
redemption vested in the trustee before or after the 
commencement of this Act. 

35. (1) ·where a leasehold is vested in a trustee Su,-rcnder of 
and the property is subject to onerous covenants of on,!t·ous leMe. 

such a nature that it would not be in the interests of 
the beneficiaries to retain the property, the trustee may 
surrender or concur in surrendering the lease. 

(2) 'l'he trustee shall not be chargeable ·with 
breach of trust nor shall the surrender be impeached by 
any beneficiary upon the ground only that the covenants 
were not of such a nature, provided that the trustee has 
acted bona fide and on the advice of a person whom he 
reasonably helieved to be a competent valuer instructed 

and 

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



96 Trustee Act. 

George V, and employecl indepeuclently of t,he lessor, whether the 
No. ,14. valuer canietl .on business in the locality where the 

pro.per.ty is situate or .elsewhere. 

Leasing. 

(3) A subsequent. purchaser or the Registrar
General Crown Solicit<'>r or other person registering or 
certifying title shall :not he CO'D.cern.ed to inquire whether 
the sLurender ;was .a.ut:horised by this secticm. 

( 4) '1.1l1is section applies whether the leasehold 
vested in the trustee before or after the commencement 
of this .A:ct. 

36. {l·) A trustee may make a lease of land in 
possession in any of-the follmving ·case~, that is to say-

( a) where he holds the Janel with power to manage 
the same, or upon trust for sale with an express 
power to postpone th{\ sale, the lease may be for 
any term not ,exceecli11:g five years ; 

(b) where he holds the land :without power to 
manage the same, or upon trust for.sale without 
an express power .to postpone the sale, the lease 
may be for any tenn n0t exceeding three years. 

(2) A tmstee.shall :not be .deemed to hold land 
with power to manag.e ;the same· within the m.eaning of 
this section by reason only of the fact that it is proper 
to postJ)onc sale in order to sell to the best advantage 
and in .t11e.meantime to .manage the land. 

(3) Any lease which a trustee is authorised to 
make under this section or under the .instrument, if 
a,ny, creating the trust or ,power may--

(a) provide for a ren.t incneasing at such times as 
may be specified in the lease; 

,(b) give an option of renewal, provided that the 
duration of the lease and anv such .renewal 
,shall not in the aggregate exc~ed the term for 
·which the trustee is authorised to make the 
lease. 

,(4) If the land is the subject of a settlement 
within the meanin.g .of Part IV of the Conveyancing 
and Law .of .Property A.et, 1898, and there is any other 
person authorised by the settlement or by that Act to 
demise the land or any part ,thereof, this section shall 
not apply unless that person in writing authorises the 
trustee to make the lease. (5) 
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( 5) Subsections four, five, six, seven, eight, and George VJ 
ten of section one hundred and six of the Conveyancing ~o. 14• 
Act, 1919, shall apply to any lease under this section : 

Provided that if the ln,nd includes premises licensed 
under the Liquor Act, 1912, a bonus or fine may be 
taken in respect of the lease, and the trustee shall appor~ 
tion the same over thf) periocl of the lease as if it were 
rent, but no person paying any such bonus or fine shall 
he concerned to see that any such apportionment is made. 

(6) 'rhis section shall not apply to a hare trustee 
for persons all of whom am entitled in possession and 
arc free of any incapacity. 

(7) 'fhis section applies only if anci as far as a 
contrary intention is not expressed :in the instrument, if 
any, creating the trust or power, and shall lrnve effect 
subject to the terms of that instrument and to the 
provisions therein contained. 

(8) This sedion applies to trusts created either 
before or after the commencement of this Act. 

3 7. (1) ·where a leasehold fol' Ii ves or for years is R(,newal of 

vested in a trustee and the lease is renewalilo from time 1~;~:;~~?J~ 
to time, either under any covenant or contract, or by 56 & 57 Vic., 

custom or usnal practice, the ·trustee may obtn in from ~sgl• N rn,1 
time to time the renewal on the accustomed and reason- ss, 1J,;, 1~·. ' 
able terms. 

(2) I£ required in writing by any person liaYing 
any beneficial interest present future or contingent in 
the leasehold, the trustee shall use bis hcst endeavours 
to obtain from time to time the renewal on such terms. 

(a) Th,~ trustee may from time to time make or 
concm in making a surrender of the lease fo1· the time 
heing subsisting, and may do all such other acts as are 
requisite for the renewal. 

(4) If by the terms of the instrument, if any, 
creating the trust the person in possession for his Iii e 
or other limited interest is entitled to enjoy the san:e 
without any obligation to renew or to contribute to the 
expense of renewal, this section shall not apply unless 
the consent in -writing of that person is obtained to the 
renewal. 

(5) 'l'he trustee ma,y pay or apply capital money 
subject to the trust for the purpose of obtaining the 
renewal. 

D (6) 

-~~ 

r' 
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George V, (G) This section applies only if and as far as 
No. 14, a contrary intention is not expresse<l in 1hc instrument, 

if any, creating the trust, and shall linsc effect subject 
to the terms of that instrnm('nt ancl to the proYisions 
therein contained. 

(i) 'l'his ~eel ion applies tu trusts created either 
before or after the commc11cement of this ~\.et. 

Raising 38. (1) '\Yhere a trustee is authorisd hy the iustrn-
rnouc,·. t 'f · tl t t l 1 t 
12 & ·rn mci; , 1 ~ny, ercatmg 1c t·us or iy. aw -o pay or 
Geo;;· c. 16, npp1r capital lll011f'~' for any pm·pos(' 01' lll any marn1c1·, 
s. I:.:.. (l). he shall ha Ye ancl shall be deemed ahrnn to hare hacl 
15 Gco V t . tl . 1 1 • I . c. r;, s.'5, /ith powc1· o raise . 1e money r1~qm1·u iy sa e, co11Ycrs1011, 
Seit., Pt.I(ii). calling in, or modgag-e of all or any p::irt, of the trust 

1woprrty for the time hcing in posscs~ion held upon the 
same trusts as the capital money. 

(2) This section shall not apply to a frnstrc of 
property held for charitalilc pmposcs. 

Protection of 39. No purrhaser or mort0';10'CC, p'.lYinc, 01' a<h-ancing 
purehaser~ 01· l ::, ::, · · ::, ] l 
mortgagee~. money on a. sa e or mortgage pul'portrng to Je ma.< c 
12 & IH under any trust or p01rrr VP.steel in a trnster, shall be 
ne:2l• c. rn, conccrne<l to see that the money is wanted, or that no 
s. · more than is wanted is raised, or to sec to the application 

thereof. 
I'roperlfl 11ot in possession. 

Powers. 40. (1) '\Yherc trust property consists of or incluclt•s 
12 & 1~ . any share 01· interest in property or the proceecls of the 
~ei'~o'(t)~· 

10
' sale of property not vested in the trustee, 01· any other 
thing in nctio1~, the fru,;;tce on the same falling into 
possession, or becoming payable or transfcrablc--

(a) may n~rcc upon or nsce1fain the amom1t en· 
Ynlue thereof 01· nny part thereof in sueh 
manne1· as he may think fit; 

(h) may accept in 01· towards snti::;l'action thereof, 
at the market or current ...-nluc, or upon any 
Yaluation or estimate of ...-alne which he shall 
think fit, an~· securities authorised by the 
instrument., if anr, cl'eating the trust or hy 
law for the i1wcstmcnt of money subject to 
the trust; 

(c) may allow nny deductions for duties costs 
charges and expenses which he may think 
proper or reasonable; and (d) 
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(:1) may execute any release in respect of the 
premises, so as effectually to discharge all 
accountable parties from all liabilit.y in respect 
of any matters coming within the scope of 
such release. 

'l'hc tl'llstce slw.,11 not be responsible for any loss occa .. 
sioncd hy any act or thing so done by him in good faith. 

(2) U nlcss and until required in writing so to 
do by some person beneficially interested under the trus·; 
or by the guardian of his person or. estate, and unles1, 
also duo proYision is mncle to his satisfaction for pay .. 
ment of the costs of any procerclings required to ho 
taken, the trustee shall not be under any obligation-

(n) to apply for any stop or other like or<ler upon 
any sccmities or other property out of or on 
which such share or interest or other thing in 
action is deriYed payalJln or charged; or 

(b) to talrn any proceedings on account of any act 
default or neglect on the part of the persons in. 
1rhom the secmities or other property or any 
of them or any part thereof are for the time 
being or had at any time been vested. 

(3) The trustee may if ho thinks fit refer any 
of the matters mentioned in subsection two of this 
section to the person beneficially cnt itlcd or to the 
guardian of l1is person or estate. 

( ..t) 'l'hc t.rustee slrn.11 not be chargeable with 
hrcach of trn~t hv reason of anv omission in anv of the 
matters mention'ecl in suhsccti"on two of this 'section, 
except when required and upon clue prc.,yisiun made as 
therein nientiorH!,l. 

(5) Nothing in this section shall rdiern a 
trustee of the oliligation to get in and obtain payment 
or transfer of any such share or interest or other thing 

" in action on the same falling into possession. 
(G) '£his section applies only if and as far as a 

contrary intention is 11ot expressed in the instrument, if 
any, creating the trust, and shall have effect subject to 
the terms of that instmrncnt and to the provisions 
therein contai1wd. 

(7) '.Phis section applies to trmt.s created either 
before or after the commencement of' tliis Ad. 

Insurance. 

99 

George v. 
No. 14. 
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41. (1) A trustee may insure against loss or damage, 
Insurance. ] t] b fi 11 · · ] 1 
56 & 5_ v· -w ic 1er y re or OL 1erw1se, any msnra > e property, 
c. 53, s'. 1~_c., and ag-ainst any risk or liability against which it would 
Vic\, ~et be prudent for a person to insure if he wern acting for 
No. -,141, l. lf •· ~z. muse . 

(2) 'rhe insmance mny he for any amount, pro
,·ided that, tog-ether with the amount of any insurance 
already on foo·t, the total sliall not exceed the insurable 
value or liability. 

(3) 'l'he proniums may Le paid hy the trustee 
out of the income of the property concerned or out of 
the income of any other property suhj('Ct to the same 
trusts, without obtaining the consent of m1,,· person who 
mny lie entitled "·holly 01· purtly to the income. 

( 1-) 'l'his si!dion applies jf ancl as far as a 
contrary intention is not expressed in tile instrumc11t, 
if any, creating tltc trnst, aiul slwll haYe effect snliject 
to the terms of that instrument ttnd. to the provisions 
therein contained. 

(·>) 'fhis seetion applies to trusts <'reaJed either 
before or after the commencement of this Act.. 

Application 42. (1) '\:rIH.'1'" a policy of insurance a~ainstthe loss 
of insurnncc 1 f t ] · t, t t } tl money. or < amage o an~· proper y su lJCC o a trns , w 1c 1er 
12 & 12 by fire or otherwise, has been kept up unck-r any trust 
Gco. v, c. 16, in that behalf, or under any power statulorv or other-
a. 126, • • f t • 11' t· • t t wise, or 111 per onnanco Ot any o ) 1ga 1011 sta u ory 01· 

otherwise, the money receivahlc hy a trmtcc under the 
policy shall he ea pital money for the purposes oft lie trust. 

( :2) If the mone~· is receivn lilc in respect of 
propcrt~, held upon trust for sale, the same shall he hel(l 
upon the trusts and subject to the powers and provisions 
applicable to money arising by a sale nnrler the trust. 

(:3) In any other case the monry shall be held 
upon trnsts corresponding as nearly as may lie "·ith the 
trusts affecting the property in respect of ,vhich it was 
payable. 

( ~) 'l'hc mon cy or any part t11ercof may also 
he applied by the trustee or, if in court, under the 
direction of the Court, in rebuilding, reinstating, 
replacing, or repairing the property lost or damaged. 

(5) 
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(5) Any such application hy the trnstees shall 
be subject to the consent of any person whose consent 
is rcquirecl by the instrument, if any, creating- the trnst 
to the investment of money subject to the trust. 

(6) N' othing in this section shall prej LUlicc or 
affect the right of any person to reqnil'e the money or 
nny part thereof to be applied in rebuilding, reinstating 
or repairing the property lost or damaged. 

(7) N ot.hing in this .section sliall prejudice or 
atfect the rights of any mortgagee lcssot· or lessee, 
:wl10ther under any statute or otherwise. 

(8) This section applies only if nncl as for ns a 
contra:ry intention is not expressed in· tile instrument, 
if any, creating the tmst, and shall Jiaye effect s1thject 
to the terms of that instrument and to the proYisions 
therein contained. 

(9) Tl1is section applies to trusts and to policies 
created or effected either before or after tlw commenee
ment of this Act, hut only to money received after the 
commencement of this Act. 

Maintenance, ad·vancement, aucl J)J'OLcofire frusls.' 

101 

Wo.orge V, 
No.1!1-. 

43. (1) Whern any property is ltelcl in trust for ~!aintcllnnce 

a person who is for the time being nn infant for any alll! nccnmn-
. t t 1 l ] 1' . l latton. rn eres w rntsocYcr, w 1ct 1cr yestcc Ol' cont.mgent, nnc u & 13 
whether absolute 01· liable to he <livC'stc\d, the t.rustce Grn. v, c.16, 

may at l1is sole discretion pay to the parent or gnardian, a. 
88

· 

if any, of the infant, or to the person ,rith \\'hom the 
infant is for the time lH!ing- residing, or othcrwii;e apply 
the ·whole or any part ol' the iucome of the property, for 
or towards the maintenance education or bcue1it of tho 
infant. 

(2) 'l'hc power conferred by subscdion one of 
this section may be exercised whether thl•rc is any other 
fund applicable to the mme purpose, or any person 
bound by law io provide for the maintenance or 
education of the infant, or not. 

(3) The power conferred hy subsection one. of 
this section slrnll not prejudice or affect any pril)l' 
interest in or charge over the property: 

Provided 
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Provided that where the interest for which the 
property is held in trust for the infant is future or 
contingent, and the trust for the infant would not, 
a.part from the provisions of this section, carry the 
intenncrliatc income, and the same is not expressly or 
~pccitically disposed of hut would pass to some other 
perRon in virtue only of an interest to which ho is 
entitled unrler a residuary or n general gift in the 
instrument, ifany, creating the trust., or in the absence of 
such a gift then as upon intestacy or as upon a resulting 
trw-t, t.lw trnst for the infant shall, dming- the infanc~-, 
if the intPrcst of the infant so long continnes, be deemed 
to cm·rv the intermediate income, ancl the interest of 
such p~rson shall not he deemed to he a prior interest 
within the meaning of this subsection. 

(-1,) During the infancy, if the interest of the 
infant so Ion~ continues, the trustee shall accmnulate 
all the resi<lue of the income in the way of compound 
interest hy inYesting the same, and tlie resulting income 
thereof' from time to time on secnrities on which he is 
by the inst!'nmcnt, if an~', creating the trust, or by law 
uuthorise<l to inYest tlte trust money. 

(iJ) During- the infancy, if the interest of the 
infant so long continues, the trustee may at any time, 
if he thinks fit, npply the accumulations or any part 
thereof as if the same were income arising in the then 
current year. 

(G) In the following cases the trustee shall hold 
the accumulations absolutely for the infant, that is to 

(a) 

(h) 

if otherwise than bY yfrfuc of this section the 
infant is entitled to the income which has 
been accumulated; or 
if under the proYisions of the instrument, if 
any, erC'ating the trust, the infant is entitled 
on attaining the age of twenty-one years or 
on the occurrence of some prior event to a 
Ycstcd interest, whethrr nhsol11tc or liahlc to 
he divested, in f ec-simple or in full ownership 
in the property from whieh the income arose, 
and the infant in fact becomes entitled to such 
n:sted intc1·est. 

(7) 
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(7) Any llecurn11lations held in trust in ncco1·- Goorge V, 
dance with suhscctioa six of this section slw.11 he so hcl<l No. H. 
without prejudice to any provision with respect thereto 
containccl in any scUlemcnt made by the infnnt m1ckr 
any statute <luring his infancy. 

(S) Except in the cnsci:i mcntionccl in suhscction 
six of this section, and notwithstnnding that the person 
for whom the property is held in tmst h:ul a vested 
interest in the income hv virtue of this section, the 
trustee shall holcl the nccu'rnulations as nn accretion to 
the cn.pibl of the propcd,y from which the nceurnula. 
tions arose, and as one fm1<l with such capital for all 
pmposcs, and so that if such property is a settled estate 
within the meaning of. Part lV of the Con\·cyancing
and Law of Propc•rty Act., 1898, the accnmul:itions shall 
he held on foe imme trnsts as if the same w,•1'<) capital 
money arising thercfrom. 

(9) This section extends to a vest<·cl nnnnily 
in like manner as i [ the annuity we1·c the income of 
propcrt.y hclcl by a, trustee in trust to pny tl1e income 
thereof to the annuitant for tile same periocl for which 
the annnity is pnynhlP, ~aye that in nny cn~c aecnnrn
lations made during the infancy of the annnitant !-hall 
be hclcl in trnst for t.ltc annuitant ahsolutcl~•· 

(10) This section applies only if and as fur as 
a contrary intention is not expressed in the instrnment., 
if any, creating the t.rnst, and shall hn.ve effect imbject 
to the terms of 1l1nt. i11i:;trument, and to the provisions 
therein contained. 

(11) rrhis section, and the repeal of section 
eighteen of the rrrustce Aet, 1898, apply only where 
the instrument, if any, creating the trnst comes into 
operation after the commencement of this Act. 

44. (1) "YVhere .under a trnst a, person is entitled to A<lrnnce

the ca1>ital of the trnst r>ror>erty or unv share thereof mL•ut. 
. • ~ ' 12 i.-: rn 

the trnstcc may from tune to tune pay or apply any Ge<;. v, c, w, 
capital money subject to the trust, nu!, <.:xcee<ling s. m. 
altogether in amount one-half of the ·;alue of the 15 :·:,~,~i '~·, 
property or share, for the advancement or hcncfit of 1\i~t '11\~l: 1'' 
such person in such manner as the trustee shall in his 
absolute discretion think fit. 

(Z} 
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(2) The powel' conferrecl hy this section may 1)e 
exercised whether the person is entitled absolutely or 
contingently on his attaining any specified age or on the 
occurrence of any other event, or subject to a gift over 
on his death under any specified ao-e or on the 
occurrence of any other event, and, n~withstawling 
that the interest of the person so entitled is liable to be 
defeated hy the c:xerc~~e of n, power of nppointment or 
revora1 ion, or to he diminished by the increase of the 
class to -n·ltieh he belongs. 

(:~) 'l'he pmYcr conferred by this section may he 
cxcrcisrtl wlwthe1· the pe1·son is so entitled in possession 
01· in remainder Ol' rcnwsion. 

t·1) If the person is 01· becomes a.bsolutcly rmcl 
indcfonsibly entitlecl to n, share in the trust property, 
the money so pai<l or npplied shall be brought into 
acr.·otmt as part of such shal'e. 

(5) No snch pa,ymcnt 01· application shall he 
mn<lc so as to prejuclice nny person entitled to any prior 
lil'e 01· other interest., whether vestecl or contingent, in 
tl1c money paid or appliecl unlnss such pers:m is in 
t•:xistencc- ancl of fnll ag<• Ull(l consents in writing to the 
pnyment or applicntion. 

(G) This section npp1ies only where the trust 
propcrt.y consists of 111011<\\' or securities or property 
held upon trnst for sale calling in ancl conversion, and 
the money 01· securities or the procee<ls of the sale 
calling in ancl conn1 rsion arc not by statute or in equity 
c•onsiclerc<l ns lnncl, or applicable as capital money for 
the vurpo~(•s o[ l'art IY o[ t.hc ConYeyancing and Law 
of Property ~\et, 1S0S. 

(i) This section applies only and if uncl as far 
as n contt·a1·y inti~ntion fa not expressed in the instrument, 
if any, ci·eating the trust, and shall have effect subject 
to the terms of that instrument and to the provisions 
therein contained. 

(8) This section applie~ only to trusts created 
aft.l'l' the commencement of this Act. 

45. (1) Income may he directed to be held "on 
protective tl'Ust,s" for the benefit of any person (in this 
section cn,llecl the principal beneficiary) for the period of 
his life or for any less period, and whr.i·c there is such 

a 
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a direction the income shall dnring the period (in tliis 
sectfon called the trust period), and without prejudice 
to any prior interest,, be held upon trust as provided in 
this section. 

(2) During the trust period, or until the trnst 
of the income fails or determines during the subsistence 
of the trust period, the income shall be held upon tmst 
for the principal beneficiary. 

(3) The trust of the income shall fail or elder• 
mine in an~' of the following cases, as ·well as on the 
termination of the trust period, -whichever first happens, 
that is to say, if the principal beneficiary docs or attempts 
to do or suffers an? act or thing or if any event lrnppens 
whereby if the income ·were payable to the principal 
beneficiary absolutely, he would be deprived of the Tight 
to receive the same or any part thereof. 

(,.t) The tt-ust of the income shall so foil or 
determine, ,vhetl1cr the principa.l beneficiary doeR or 
attempts to do or suffers the act or thing before or after 
the termination of any prior interest. 

(5) 'rlie trust of the income shall not so fail or 
determine by reason of an advance urnler any statutory 
or express power. 

(0) If the trust of the income fails or determines 
during the subsistence of the irnst period, the income 
shall during the residue of that period be hdd upon 
trust for Hie application thercof-

(a) for the maintenance, support, or olhcrwisc. for 
the hem•flt of all or any one or more exclusin!ly 
of the otlwr or others of the principal beneficiary 
and his or her ,rife 01· husband, if any, and llis 
or her children or more remote issue, if anv, as 
the trustee in bis absolute discretion tlJi11 ks 
fit; or 

(h) i( there is no wife husband or issue of -the 
principal beneficiary in existence, then fot· tl10 
maint.ennncc, support, or otlwrwisc for Ow 
1ienefit of all. 01· any one or m01·e cxclusi rdy 
of the other 01· others of the principal bcneficial'y 
and the perRons who would, if he were actually 
dead, be entitled to the trust property or the 

income 
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income thereof or of the annuity furnl, if any, 
or arrears of 1he annuity, as the case may he, as 
the ti-t1stee in ltis absolute discretion thinks fit. 

(7) '£his section extends to an annuity or other 
periodical income~ payment directed to be licld on 
protect.ive trusts. 

(8) Any trnst implied by this section may l>e 
se't a<;ide in any case ·where an express trust to the same 
effect might be set aside. 

(0) 'l'his section applies only if an<l as for as a 
contrary intention jg not expressed in the instrument, if 
anr, creating the trnst and shall have effect sL1hjcct to 
the terms of that instrnment and to the pro-risions 
therein contn,ined. 

(10) 'l'he sect.ion applies only to trusts created 
after the commencement of this Act. 

Approp1·iation, and payment to tlte pu.blic t-rustee. 

Approprit1- 46. (1) A trnstee may appropriate any 11art of the 
tion. property subject to the trust or of the real or personal 
~

2
e,~ ~3 c. lG estate of a testator or intestate in the actual condition 

R. rno :' ' or gfrtte of investment thereof in or towards satisfaction 
15 Geo 1' • • 
(•. 5, s. ',, '7th of a legacy or of any share or mterest m the property 
i':ich., Part II, or estate, whether settled or not, as to the trustee may 
.Jo.. seem just and reasonable, according to the respective 

rights of the p<•rsons interested in tlie property or estate, 
provided that-

(a.) tlic appropriation i,;hall not he made so as to 
affect prejudicially any specific gift devise 01· 

bequest; 
lh) the appl'opriation sl1a1l lie rna<le with i.11c con

sent, if any, re<] uired liy this section ; 
( c) in rna king the appropriation the trustee s1ia11 

lmrc rc·gard to the rights of any person who 
may thereafter come into existence or "·Ito 
ea1{not be found or ascertained at the time of 
the appropriation or as to whom it is uncert.ain 
at that. t.ime whether ho is living or dead, ancl 
of any other person ·whose consent is not 
n•(1uirl'tl by this sPction. 

(2) 
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(2) The power of appropriation conferred by George V, 
this section shall extend to- · No. 14, 

(a) property over which a testator exercises a 
general power of appointment; 

(b) setting apart a fund to answer an annuity by 
means of the income of the f uml or otherwise, 
provided that at the time of appropriation the 
fund would be suflicient, if it were invested in 
Government securities of the Commonwealth 
of Australia at par, to provide an. incomr 
exceeding the annuity by' at least fifteen per 
centum thereof. 

(3) For the purpose of an appropriation under· 
this section the trustee may ascertain and fix the value 
of the respective parts of thQ property or estate and the 
liabilities to which the property or estate is subject as the 
trustee may think fit, and shall for that purpose employ 
a duly qualified valuer in any case where such employ-

. ment may be necessary. 

(4) An appropriation made pursuant to thiF, 
section shall Lind all persons interested in the property 
or estate, including the persons whose consent is no1, 
required, and to the extent to which the appropria-• 
tion is made in or towards satisfaction of the legacy 
share or interest, the rights to which any person i8 
entitled in virtue of the legacy share or interest shaI. 
be restricted to the part of the proper(,y or estate so 
appropriated and shall not extend to any other par1; 
thereof. 

r (5) An appropriation of propcrtJr, whether it fa 
or is not an investment authorised by law or liy tlw 
instrument., iE any, creating the trust for the investment 
of money suh,joct thereto, shall not., except as otherwise 
provided by this section, be made thereunder for the 
benefit of a person absolutely and benefwially entitled 
in possession, unless ho is of full ago and capacity and 
he consents in writing. 
-~- "--. (0) An appropriation shall not, except ai; 
otherwise provided in this section, be made thernunde1· 
in respect of any settled legacy share or interest, unles:, 
either the trustee thereof, if any, not being also the 

trustee 
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trnstcc making the appropriation, or the person ,vho 
may for the time being be entitleu to the incomt\ 
consents in writing. 

(7) If the person whose consent is reqnircil 
under subsection ffrc 01· subsection six: of this section, 
not being the trustee of a settle<l legacy share or 
interest-

(a) is an infant, the consent may he given on his 
hdrnlf by his parents or p:rnmt with whom ho 
rcsi<les or in whose custody he is, as the case 
nm)· be, or hy his testamentary or othce 
gnat·<li:m, or if there is no such parent or 
guar£1ian, hy the Court ; 

(h) is an inrnne or incapable pc1·son, the conscn t 
may be given on his behalf liy his committee 
01· manager, or if there is 110 such committee 
or manager, by tlie Court; 

(c) jg an insane patient, the consent may be given 
on his behalf either by the ~faster in Lunacy 
or by the Court ; 

(d) is a person who cannot be found or ascertained, 
or as to wl10m it is uncertain whether he is 
lirin~ or dead, the consent may be given on 
his h·ehnlf by the Court. 

(8) If the appropriation is of an ill'restment 
nut.lioriscd hy Jaw or by the instrument, if :my, creating 
the trnst for the investnwnt of money subject thereto, 
no consent snYe of. the trnstce, if any, of n. settle<l 
l('gacy share or interest shall be. required en belrnll' of-

(a) an in font, ,rhere there is no parent or gunrdiun; 
(b) an insane or incnpnhle person or an insane 

patient, where there is no committee or 
m::mager; 

(c) a pe1·so11 ,rho ma~' come into existcnee after 
the time of appropriation, or who cannot ho 
fonml or ascertained at that time, 01· as to 
wlt(1llL it is uncertain at that time whether he is 
living er dead. 

(0) -Where an appropriation is made under thiB 
i:;cfltion in rl.'spect of n set.tlcu legacy share or interest; 
the JH'ouert~, appropriated ·Bhall be subject to all trusts 

·· for 
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for sale and po,Yers of leasing disposition management 
and varying inYe~:tmcnts ,rhich would have been 
a}lplicable thereto or to the legacy share or interest ir1 
respect of ,rhich .the appropriation is made, if no such 
appropriation had been mn,cle, provicfocl that not.hing in. 
this section shall rclicYc the trustee of the settled lt•gacy 
share or interest, ·where he is not the trustee making tile 
appropriation, from the obligation t0 obtain payment or 
transfer of the properly appropriated, if or when the 
same is so ps.yablo OL' transferable. 

(10) ,Yhcrn the exercise of any po,,er of sale 
conforred on n legnl rPprernntntivc by sect ion onn 
lrnnclrccl ancl ii.fty-thrrc of the Com'e,vrrncing- Act, 10H>., 
is snhject to any condition or to (he leave of the Court 
bc)ing ohtnined, the lPgnl representative shall not hn 
entitled to nppropriatu nn~· part of the real e'5tatc unrlP1' 
the powers confcr1·1!cl h~· this section, excl'pt "·ith tho 
leave of the Court. 

(11) 'l'he trustee may make any conveyance 01.· 

assent ,rl1ich may be necessary for giving effect to an 
appropriation under this section. 

(12) .Any disposition of property rn::i.dc in pur
ported exercise oE the powers conferred bJ' this section 
shall, in fayour of a purchaser in goocl faith, ho clccmc:l 
to have been made in accordance with the requirements 
of this section, ancl after all requisite consents, if an~·, 
have been given. 

'l'he protection affonlcd by this subsection i.;;]in,11 cxtcn,l 
to the H egistrnr-Gcncral Crom1 So!il'ilor 01· other 
person registering 01• cel'tifying title. 

(1~) In this section a scttlccl lc~acy share or 
interest means a l<>~arv share or interc<;t settled ln· tlio 
trust. instrument, if' a'ny, or hy an~' otlwr instnu;1en·:, 
anrl includes :rny legncy share or interest to wliich n 
person is not absolutely entitled in possession at the 
date of the appropriation. 

(14) In this sc'etion a manager means the pel'son 
appointed unclcr the Lunney Act, lSDS, to un<lertnko 
the cnrc and management of the property of nn 
incnpnble person, und an insnne patient means nn inimno 
patient within the meaning of Lhat Act. 

(H,) 

George V, 
No.14. 
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George V, (15) This section shnll not prejudice any othc1· 
No. H. power of appropriation conferred by lnw or hy the 

instrument, if any, creating the trust, and the powers 
conferred by this section shall he in addition to any such 
power. 

(lG) This section applies only if ancl as far as a 
contrary intention is not expressed in the instrument, 
if any, creating the trust, and shall lrnYc effect suhject 
to the terms of t!rnt instrument and to the proYisions 
therein contained. 

(17) '!'his section applies to trusts created either 
before or after the commencement of this :\.et. 

Payment to 47. (1) ,Yhere any money is held in trust for nn 
the puhlio infant. or for a 11crson who is unable to "'lYC a "'Oocl 
trn~tco ' 1:l n 
lOGeo.'Y, discharge or canno_t be found, the trustee nrny pay the 
No. :is (Tas.). money to the publw trustee, and on such payment shall 

Receipt.. 
56 &; 5i Yic. 
c. 5a, s. iO. 
]898, 
s, 64. 

furnish the puhlic trustee with a copy of the trnst 
instmment, or where there is no such instrument, then 
with a statutory declaration setting forth the trusts on 
which the mom•y is held. 

(2) 'rhe public trustl•c sliall holcl the money in 
frust for the inf'nnt. or for such other person i1: aecrn·clance 
with the trusts affecting the samP.. 

(3) ,,~here the money is hcl<l ~1 trnst for an 
infant or an insane or incapable person, the vuhlic 
trnstcc mny nt his discretion, if the amount does not 
exccecl one hunclrc•d pounds, all(l with the consent or thl' 
,Judge or Prol>ate .Judge, if the amount exceeds one 
hunclrcd po11rnls lmt docs not exceed Ji-re Jmrnlrecl 
pounds, pay the whole 01· any part to such pC'rson ns the 
public trustee tl1inks fit, to he npplied form t.ownrds the 
maintenance education 01· hcnclit of tl1e hcncfieian, or 
may himself so apply the whole or any pal't. • 

(-t) This section npplics to trusts cn.,atcd either 
before or after t.hc commencement of this Act. 

Beceipls and cc.,111pou1uling. 
48. (1) 'l'he rc'ceipt in writing of trustees 01· of a sole 

trustee for an~· mone~·, securities, 01· other personal 
property or effects payable, transferable, 01· clelivcrahle 
to them or him under any trnst or power shall he a 
sufficient discharge for the same, ancl shall effectually 

exonerate 

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



. Trustee Act. 

exonerate the person paying, transferring, or deliYering 
th0 same from seeing to the application 01· being 
answerable for any loss 01· misapplication thereof. 

(2) This section applies to trusts created either 
bcCore or after the commencement of this Act. 

111 

George V, 
No. 14. 

49. (1) '.l'hc trustees or the majority acting together, ~:omponn<l

or a sole tm1:,tee ·where by the instrument, if any, ~6
1
g~ "

7 
~,· . l l . u "· ., , 1c., creatrng t 1e trust., or by statute, a so e trustee 1s c. 5a, s. ~!. 

authorised to cxecufo the trusts and powers thereof, 
nrny, if and as they or he may think fit-

(n) accept any property before the time at wliich 
it is made transferable or payable; 

(h) accept any composition or any security, real or 
personal, for any clcut or for any propert~,; 
claimed; 

( c) allmr any time for payment for any de lit; 
( cl) compromise, compound, abandon, submit to 

arhitrati011, or otherwise settle any debt, 
account, claim, or thing whatever relating to 
the estate or trust; 

(t>) for any of those purposes enter into, giTe, 
execute, nrnl do such agreements, instruments 
of composition or nrrangement., releases, 
and other things, as to them or him seem 
expedient.. 

(2) An executor or ndministrator may pay or 
allow any debt or clnim on any eddcnee that he thinks 
sufficient., and may, if and as he may think fit, do any 
of the thing-s mentioned in pnrngraphs (n) (h) ( c) (cl) 
and (e) of subsection one of this section. 

(3) 'l'he trustees irustce executor or adminis
trator shall nol be responsible for any loss occasioned hy 
any act or t,hing so done by them or him in good faith. 

( J.) 'fhis section applies only if and as far as n, 

contrnr~· intention is not expressed in the instrument., if 
any, creating the trnst, nncl shall }iaye effect suhject t..-, 
the terms of that instrument, and to the 1n·0Yish~~; 
therein contained. 

(G) This section applies to trusts created ciilH!1 
before or after the commencement of this Act. 

Sofe 
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George V, Safe custody, audit, and valua!iou. No. 14. 
Deposit for 50. (1) A trustee may deposit any documents held 
enfe cuatody. by him relatin"' to the trust or to the trust property 
12 & 13 ::, ' ' 
Geo. v, c. 16, with any bank or with any incorporated company 
e. 120 (2), whose business it is to undertake the safe CL1stodv of 

Audit. 
Ibitl. s. 120 
(7). 

documents. • 
(2) Any sum payable in respect of the deposit 

may be paid out of the income of the trust property. 
(3) 'l'his section applies only if and as far as a 

contrary intention is not expressed in the instrument, if 
any, creating the trust, and shall have effect snhject to 
the terms of that instrument and to the provisions 
therein contained. 

(4) This section applies to trusts createcl either 
before or after the commencement of this Act. 

51. (1) A trustee may, in his absolute discretion, 
from time to time cause the accounts of the trust 
property to be examined or auditel by a person who 
puhlicly carries on the business of an accountant, and 
shall for that purpose produce such vouchers and g-iYc 
such information to him as he shall require. 

(2) 'l'he costs of the examination or nu<lit, 
inclu<ling the fee of the person making the examination 
or audit, shall lie paid out of the ca11ital or income of 
the trust property, or partly in one ·way and partl;\' in 
the other, as the trustee shall in his absolute discretion 
think fit. 

(3) In default of any <lirection, in any special 
case, liy the trustee to the contrary, costs attributable 
to capital shall be hornc by capital and those attributable 
to income by income. 

(4) "\Yhere the trustee is the public trustee or 
an incorporated company, nothing in this section shall, 
except in the case of a business forming part of the trust 
property, authorise an:r costs or fee to he paid out of or 
borne hy the capital or income of the trust property. 

(5) This section applies only if ancl as far as a 
contrary intention is not expressed in the instrument, if 
a~y, creating the trust, and shall have effect subject to 
the tPrms of that instrument and to the proYisions 
therein containecl. 

(6) 
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(0) This section applies to trusts created either George V, 
before or after the commencement of this Act. No. 14. 

52. (l) A tmstee may, fol' the purpose of giving Valuation, 

effect to the trust or any of tlie provisions of the instru-• 1:2 & 13 . 

ment, if any, creating the trust or of any statute, from ?.ef2lcu): 16
' 

time to time, by <luly qualified agents, ascertain ancl fix 
the value of any trust property in such manner as he 
thinks proper. 

(2) Any Yaluation so made in good faith sha] l 
be binding upon all persons interested under the trust. 

(3) This section applies only if and as far as a 
contrary intention is not cxpressecl in the instrument, if 
any, creating the trust, and shall have effect suhject to 
the terms of that instrument ancl to the provisiom 
therein containccl. 

( 4) Th is section applies to trusts created eithc t· 
before or after the commencement of this Act. 

A gents, banks, ancl otlle1• persons. 

53. (1) A trustee may, instead of acting personally·, Employment 

employ ancl pay an agent, whether being a bank or a, 0
,; 

1t 1.:ts. 
solicitor stockbroker or any other person, to transact kc~. ~: c. 16 
any business or do any act required to he transacted s. 125 (I). 

or done in the execution of the tl'Ust or in the 
aclministration of the estate. 

(2) The trustee shall he entitled to be allowecl 
and paid all charges and expenses so incurred. 

(3) 'l'he trustee shall not be responsible for the 
default of any such agent if employed in good faith. 

( 4) 'l'ltis section extends, in the case of a bank: 
but not in any other case, to the receipt and payment of 
moneys. 

(5) N ot.hing in this section shall aut.horise a 
trustee to employ an agent in any case where a person 
acting with prud('nce would not employ the ugent to 
transact the business or do the act, if the business or 
act was requirecl to be transacted 01· done in such 
person's own affairs. 

(6) '.!:his section applies only if and. as far as a 
contrary intention is.not expressed. in the instrnmcnt, if 

any, 
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George V, n,ny, creating the trust and slw.11 haYe effect subject to 
No. 14· the terms of that instrument and to the provisions 

therein contained. 
(7) 'l'his section np1>lies to tmsts created either 

before or after the commencement of this Act. 
B,iuks. 54. (l) "\Yhero there are more than two trustees, and 
\~y(6~~'.

1~I.i, the trustees liy Wl'iting unclcr their hands authorise a 
~- o ;. (\\'.:.\.) h:mk, hut not on any one occasion for a period exceeding 
h-1 \ ic_t. JSo. thrl'C montl s-
17 s u-1 • ' 
(N. Z.)1ui1°, (a) to pay hills of cxchano-e clrawn ll[)On the 
No 200 .• o 
s. 1·0 1 ; \·ic1. hankrng account of the trustees hy t.wo or 
No. :i,10~. more trustees named in tliat liehnlf in the 

authority; or 
(h) to recognise as a Yalid indorsemcnt npon any 

hill of exch:rn_;c payable to the order of. the 
trustees ihe indorsement thereon by two or 
more tmstees named in thnt behalf in the 
authority, 

the h'.tnk acting- in pursuance of the anthorit:r shall not 
l>e deemed pri,)· to n breach of trust on the ground 
only of notiec that the persons giving 1hc authority 
were hustees, or that the instrument, if any, hy which 
the trust was created did not contain any express power 
to give the authority. 

(2) 'l'his section shall not affect any quest.ion 
of the liahilitv of anv trustee for lH'each o.f trust in 
giving the auti10rity. • 

(3) 'l'hi:; section appli<'S only if ancl as far as 11 

eontrnrr intention is not expressed in the instrument, if 
any, creating tl11~ tl'llst, and s11all h::rvc effect subject to 
the te1·ms of that instrument and to the proYisions 
therein contained. 

(.J,) This section applies to trusts created either 
licfn1·r• or :iftcr i he commencl'rncnt of this Act. 

Fot·ci~n 55. ( l) ·where any property subject to a, trust or 
property· f ' t f } t• t f' t t t · t t t · · 
12 

& 
1

., ormrng yrnr o t 10 es a e o a, .es.a ·or or 111 es .a e 1s 111 
oo,~. ,:: ,•.111, nny plttcc outsille Kmr S0uth ,Yales, the trustee may 
s. 1~3 (:lJ, np1101nt :my pel'~on to aet as his agent 01· attorney f~1· 

any of tlie follc"J\ring· p11l'poscs :-
(a) sl'lling, com<)rting, collecting, getting in, and 

executing an<l 11erfocting assurances of, or 
managing, or enltirnting, or othcnrisc 
udminidering- tile l11'opert~·; 

(b) 
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(b) executing or excrc1smg any discretion trn:';t George V, 
or po"·er vcste:l in the trustee in rchtion to No. H. 
the property. 

(2) rrlic agent or attorney may he so appointe(l 
with su~h ancillary powers, and with and subject to 
such provisions and restrictions as the trnstee may think 
fit., including n, power to appoint snbstitutes. 

(3) The trustee shall not., by reason only of 
having made the appointment, be~ responsible for any 
loss arising thereby. 

(4) This section applies only if aml as far as a 
contrary intention is not ex:pressed in the instrument, if. 
any, creating the tmst and shall have effect subject to 
the terms of that instrument ancl to the provisions 
therein contained. 

(5) 'This ~ection applies to trusts created cithm· 
before or at'tcr the commencement of this Act. 

56. (I) ,vhcre an undivided share in the prnccctls :c;11t1il·i,le.t 
of sale of land directccl to he sold, or in any other 111 tercSls. 

t · l · t t t t f t f tl. t t I!! & rn proper y, 1s su >JCC o a l'LlS or orms par o ie es a e Geo. v, 0 • rn, 
of a testator or intestate, the trust,~e may, without s. l~5 (:l). 

proj uclicc to the trust for snlc affecting the entirety of 
the land and the powers of the trustees for sale in 
reference therc~to, execute 01· exercise any tmst 01· power 
vested in him in relation to such share, in conjunction 
with the persons e11titled to or having po1rnr in that 
hehalf over the other share or shares. 

(2) 'rhis section applies nobdH1standing that 
the trustee may be entitled to or interested in any such 
other share, either in his own right or in a fiduciary 
capacity. 

(3) 'l'his section· applies only if and as far as a 
oontrary intention is not expressed in the instrnmeut, if 
any, creating the trust and shall haye effect subject to 
the terms of that instrument and to the provisions therein 
contained. 

(4) This section npplics to trusts crnated:either 
before or after the commencen1('nt of this Act. 

Sitrviving 
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George V, 
No. 14. 

Two or more 
trnstecM. 

56 & 57 ''ic., 
c. 53, s. 22. 

Sttrviving frusfee. 

5 7. ( 1) Where a power or trust is given to or vested 
in t\rn or more truste~s jointly, then, unless the contrary 
is expressed in the instrument, if any, creatiiig the 
power or trnst, the same may be exercised or performed 
hy the slll'vivor or survivors of them for the time bch1g. 

15 <:co. v, (2) This section applies to powers and trusts 
1;t~'i~~l~ch., crente(l either before or nftcr the commencement of this.. 

Act. 

Powers of 
attorney. 
5() & 07 Vic,, 
c. u:i, s. 23. 
1898, No. 4, 
s. Hl. 

Implie<l 
iwlc1nnity,. 

56&57 \'ic., 
c. 5:l, s. 24. 

1898, No . .t, 
s. 6(), 

·Protection of trustee. 
58. (1) A trnstec acting or paying money in good 

faith under 01· in pmsnance of any power of attorney 
shall not he linhle for any such net or payment by reason 
of the fnct that nt. the time of the payment or act the 
person 1\"ho gave the powe1· of attorney was clend or hnd 
don(\ some act to nrnid the pom~l', if' 1his fact was not 
known to the trustee at the time of his so acting or 
paying. 

(2) Xothi11g in this section shall affect the right 
of n.n~' pcr:-;on cntitlerl to the money against the person 
to whom the payment is made. 

(;3) The person so entitled shall have the same 
rcmc(1y against tbe pcl'son to 1Yhom thC' llayment is made 
as he woulcl lurre had against the trustee. 

(-L) This section applies to trusts created either 
before ot' after tl1c commencement of this Act. 

59. (1) ..:\.. trustee shall be chargcahle only for 
m01H~\' an(l securities actualh· received bv l1im, not
withstanding his signing an./ receipt for "the ~akc of 
coni'ormit.~·. 

(2) A trustee shall lie answern11lc and account
n,hfo only fo1· his own nets, receipts, neglects, or defaults, 
and not for those of any other trnstce, nor for any 
liankcl', broker, or other person wit,h whom any tr11st 
moncYs 01· securities maY be deposited, nor for the 
insuilicicney or cldiciency 

0

of any securities, nor for any 
other loss, unless the same happens through liis own 
wilful neglect or default. 

UJ) Kothing- in subsections one and two of this 
~rction shall preju<liec the provisions of th~ instrument:, 
i I' any, creating tlw trust. 
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( 4) A trustee may reimburse himself, or pny or 
discharge out of the trust prnperty all expenses incurred 
i,n or about the execution of his trusts or powers. 

(5) 'rhis section applies to trusts created either 
before or after the commencement of this Act. 

117 

George V, 
No. 14. 

60. (l) ·where a trustee intends to convey or dis- Diitl'iuu~iou 
"b l t· l d nftcr notwe. tn utc any property to or among tie persons en 1t e J<> & 111 

thereto, he may give the requisite notice of his intention G~eo. ,:, c. 10, 

so to convey or distribute the property. •· 118· 

(2) The notice shall he by advertisements in the 
Gazette and in a daily Sydney newspaper, and also in 
the ctl.sc of land not situate in the county of Cumberland 
in another newspaper, if any, published or circulating in 
the district in which the lnnd is situate, and bv such 
other liko notices, if any, including not.ices, els~wherc 
than in N cw South '\Vales, as would in any special case 
have been requi~ite in order to comply with section 
ninety-two of the ,vms, Probate and Administration 
Act, 1898, in the_ case of an intended distribut.ion of 
assets by nn executor or administrator. 

(3) 'l'he notice shall require any person interested 
to sen!l particulars of his claim in respect of the property 
or any pnrt thereof to which the notice relates to the 
trustee within the time, not being less than two months, 
fixed in the notice or when more than one notice is 
given ir1 the last of the notices. 

(-1) At Ute expiration of the t.ime fixed by the 
notice the trnstec may conYcy or distribute the property 
or any part thereof to or among the persons entitlcrl 
thereto, having regrml on1y to the claims, .formal or 
otherwise, of which be then hacl notice. 

(u) If the requisite notice has been given the 
trustee shall not, as respects the property conveyed or 
distrihut.c•d, he liable to any person of whose claim the 
trustee has not had notice nt the time of the convevance 
or distribntion. • 

(<i) Nothing in this 3ectio11 shall prejudice the 
right of any person to follow the property, or any pro
perty representing the same, into the hands of any 
pe~son who may have receive~ the same. 

61. 
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George V, 61. (1) .Section ninety-four of the Wills, Probate 
No. 14. and Administration Act, 1898, shall apply to an assign~ 

rnstt'ih11tion ment or con...-e,.·ance executed lw a trustee and to the where i,state " 
comprises dist,ribution of the trust property in like manner as that 
leaschol,ls t' l' t • t b an<l in certain SCC IOn app IeS O an ass1gnmen 01' conveyance y a 
other cases, legal representative and to the distribution of the estate 
12 & 1~ of a testator or intestate. 
Geo. ,. , c. Hi, ( ) ~ • l . . l . 
s, lli. _2 1'othing m t us sect1011 shal preJutlice the 

right of the lessor or gmntor and the persons deriving 
title under him to follow the trust property into the 
hands of the persons amongst ·whom the same may haye 
been distributed. 

(3) 'l'his section applies only to assignments or 
conveyances executed after the commencement of this 
Act. 

Notice, 6 2. A trustee acting fo1· the purposes of more than 
~~:,,:;~iJ~h., one trust or estate slia.ll not. ~n the absence of fraud, be 
Pt. r. affected lw notice of anv instrument matter fact 01· 

A,h·ice, 

1898, No, 4, 
s, 20. 

thing in relation to any particular trust or estate if he 
has obtained notice thereof merely by reason of his 
acting or hn ring acted for the purposes of another trust 
or estate. 

63. (1) A trnstec may apply to the ,Judge or the 
Master in Equity for ltis opinion advice or direction on 
any question Tcspccting the management or administra
tion of the trust property, or respecting the interpretation 
of the trust instrument. 

(2) If the trustee nets in necordancc "·ith the 
opinion advice or direction, he shall be deemed, so far 
as regards his own responsibility, to have discharged his 
duty as trustee in the subject matter of the application, 
provided that he hn,s not been guilty of any fraud or 
wilful concealment or misrepresentation in obtaining 
the opinion advice or direction. 

(3) Unless otherwise })rescribcd by rules of 
court, the application may be made by summons or 
appointment upon a written statement signed by the 
trustee, his counsel, or solicitor. 

(4) lTnless the Judge or the Master otherwise 
directs, it shall not be necessary to serve notice of the 
application on any person, or to adduce evidence by 
affidavit or otherwise in support of the application. 

(5) 
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(5) 'rl1e J ndge may, iflrn thinks fit, adjourn the 
application into Comt, ancl the ::\faster may, if he thinks 
fit, refer the application to th0. J udgc. 

(G) The costs of the application shall be in tho 
cliscl'Ction of the .Judge or Master, as the cn,so may he, mul 
t.he Judge or :;\[aster may, if he thinks fit, assess the costs. 

(7) 'l'he jmiscliction of the ,T udge or ~faster 
nndcr this section shall be subject to such limits, if any, 
as to amount m· otherwise, as mar be prcs~l'ibccl hy 
rules of comt, pwvilk<l · that the irnstcr shall not 
exercise the jnrisdiction under this section where the 
trust estate exceeds one thousand. pounds in value. 

A finding' under the hand of the .Master as to the 
value of the tmst estate shall be conclusiYc cYidenec of 
the value upon any cpv.:stion as to the jurisdiction of 
the l\:Iastcr. 

(8) ,nwre the question is who arc the 
bcncfit::iarics or what arc their rights as hcbveen them
selves, the trustee befol'c conveying or distributing any 
property in accordance "·ith the opinion advicP- or direc
tion shall, unless the Judge or :Master otl:crwi ,e clirccfa, 
give notice to any person whose rights as beneficiary 
may be pr~judiccd by the conveyance or distribution. 

(0) rrhe notice shall state shortly the opinion 
atldcc or direction, and the intention of the trustee to 
convey or distribute in accor<lancc therewith. 

(10) Any person ,dio claims that his rights as 
hcncficiary will be prejudiced by the conveyance or 
distribution may within such time as mny lie prescribed 
hy rules o(' conl't, or ns may be fixed hy the Judge or 
l\faster, apply to the Court for such order or dircctiorns 
as the circumstances may require, and during such time 
and while the application j~ pending, the trust.cc shall 
abstain from mDking the con-vcyancc or dist.ribution. 

(11) Sul>jcct to the pr0yisions of subsection ten 
of tliis sect.ion any pcr:son on ,rhom notice of any appli
cation urnlcr i liis section is i-crYccl or to ,d10111 notice is 
given in accordance with subsection eight of this section 
shall be 1iound l>y the opinion advice or direction of the 
.Judge or Master, or by the order and (Erections of the 
Court, as the case may lie, as if the opinion ad·ricc or 
clirccti0n, Ot' the order and directions, had been giYen or 

made 

11.9 

George V, 
No. 14. 
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George V, made upon the hearing of an originating summons to 
No. 14, which such person was a party, but subject to such right 

of appeal to the Full Court as may be prescribed by 
rules of court. 

Drv1s10x 3.-Delegat-ion. 

Execution 64. (1) ·where a trustee is absent from New South 
~~;;:

1
~·

0
• 31 , Wales or is about to depart th~refrom, he may by rPgis~ 

as. 3-4; tercel deed delegate the execut10n of the trust. 
N.Z. Trustees (9) A 't t t d 1 1 ) . Act, mos, ... rus ee may no so e cg-atc, un ess us 
s. ioa-4 ; co-trustees or co-trustee, and such other person, if any, 
5 Geo. V, . • 
c. 13, s. I{!). as 1s empowered to appornt trustees, consent by the 

same or other registered deed to the clelegation, and 
the delegation is to the public trustee or to a trustee 
company or to a person residing in New South ·wales 
who is either a co-trustee or is capable of being appointed 
a trustee of the tmst. 

(3) The delegation may be made in respect of 
the who]e or any part of the trust. 

( 4) The delegation shall not operate beyond two 
years from the date of the deed and shall be made on 
one occasion only, unless after the delegation the trustee 
has returned to Xew South vVales and is agajn ahsent 
or about to tlcpn.rt thercfrom, provided that in the event 
of the delegate dying or the delegation being revoked, 
another delegation may be made for the balance of the 
period of two years. 

(5) 'fhe delega,tion shall not be made, whether 
to a co-trustee or to any other person, unless there ·will 
be r0111aining in :Xew South "\Yales to pe1-form the trust, 
whether as trustee or as delega.te, either one other trustee, 
or tho public trustee, or a trustee compant, 

(6) Two or more trustees ma.y delegate 
concurrently. 

1915, Xo. 31, (7) A trustee who delegates l1is trust shall 
1

· 
5• remain answerable for all ao-ts ancl omissions of the 

ft!·t,r delegate within the scope of the delegation as if they 
~. 13, s, 1 (3), ·were the acts and omissions of the hustee, and the 

delegate shall be subject to the jurisdiction and po,rers 
of any Court 150 far as respects the execution of the 
trust in the same manner as if he were the trustee. 

(8) 
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(8) 'I'his section apJJlics only if and as far ·as a George V, 
contrary intention is not expressed in the instrument, No. 14. 
if any, creating the trust, and shall haye effect subject 
to tlte terms of that instrument and to the provisions 
therein contained, provided that nothing in this sub-
section shall affect the jurisdiction or powers or any 
Court. 

(9) 'fhis section applies to trusts created either 
before or after the commencement of this Act. 

65. (1) ·where a person whose consent is required Cuns~nt. to 

by any instrument to the exorcise of a trust or power ~\~!t~~ of 

is ahsen t from N cw South "Vales or is about to depart power. 

therefrom, he may by registered deed clclcgnfo t.hc right 
to consent to the public trustee, or a trustee company. 

(2) Two or more persons may delegate 
concurt·cntly. 

(3) The person who clelefrates and the dell•gatc 
shall he sovcrally liable for any improper exercise of 
the right to consent. 

(Ji) 'l'his section applies only if and as fa1· as a 
contrary intention is not expressed in the inst1·nmcnt 
creating the pmYer or trust, and shall haYe effect snbjcct 
to the terms of that instrument and to the provisions 
therein contained. 

(5) This section applies to trusts or })OW<.'l'S 

created either 1Jdore or n,{'ter the commencement of this 
Act. 

66 (1) No person dcalinO' in O'oo<l faith with the l'er~ons 

l 1 t• 1 cl .1 f ol 1 ot • tl . d 1 .Jca,Ji11g with c e eg-a c unc c~r :my ecu o c e egn .10n au 10r1se )Y dcl,•gai.c. 

this Part shall, hy reason only that by the delegation or 1915, No. 31, 

any evidence or c1ocumen t in com1ection therewith it i.O. 

appears that the delegate is acting in the execution: of ~.<ii~-s~:? 
any trust, be affected for any purpose with notice of the :a) (4). 

trust. 
(2) 'l'his section applies to dealings before as 

well as after the commencement of this Act. 

6 7. Ernrv delegation under this Part shall he deemed Power of 

to be a po{ver of attorney within the meaning of :it~i:rn;(" 
31 

Pa.rt XVI of the Conyeyancing Act, 19HJ, and that!.9s'.
1
' 

0
• ' 

Pad with the exception of sections cne Jrnndrecl n.ncl 
sixty-one ancl one lmn<lrcd and sixty-bro shall npply . 
thereto. 68. 
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George V, 68, (J) Any instmment hy which n, trust or the 
~

0
• 

1~· right to consent to the exercise of a trust or power is 
Registr11.t1on. deleg-ated may lie registered in the office of the 

Rcgistmr-Gcncral ns pre.;cribe<l by regulation u11dcr the 
Conve~Tnncing- .Act, 1911). 

(2) This section cxh-nds to a dcle!ration, whether 
un<ler this 1>,1rt or under the prodsions ofthc instrument 
creating the tl'llst or po,Yer or otherwise, and whether 
the tm,;t 01· power docs or does not relate to land suhject 
to the provisions of the Real Property Act., moo. 

(:3) This section extends to a consent to a 
delegation. 

( 4) 'l'his section applies to instmmcnb,; cxecutccl 
either lJcl'orc or after the commencement of this Act. 

DIVISION" .J,.-Stalute of limitations. 

l
~tn~tutt(: of 6 9, (1) In any action suit or other proceedi11 Q' 
lllll 0, 10118. • t t 1 . . t] l 1 . ~ 

/H & 5:2 Yic., agmns :~ _trus ee 01: any J~erson c mmmg 11·ong 1 um, 
c. Gfl, R. s. r,hc 1>rov1s10ns of tins section shall have effect : 

Provided that this section shall not affect anv action 
suit 01· other pl'Ocecding where the claim is founded 
upon any fraud or fraudulent hreach of trust to ,rhid1 
the trustee was party or privy, or is to recover trust 
J>ropert~·, or the proeeccls thereof still retained hy the 
trust,ec, or prcYionsJ~r received hy the trustee ::mcl con
Yerte<l to his US<'. 

(2) All rights nnd prh·ileges conferred by any 
statute of limitations shall be enjoyed in the like manner 
aml to the like extent as the~' "·onld haYc been enjoyed 
in such action suit or other proceeding, if the trustee or 
person claiming through him had not been a trustee or 
person claiming through him. 

w.A., 1000, (3) If the action suit or other proceeding is 
~~-/(}l (b). brought to rec!OYcr money or other propcrt?, ancl is one 

to "·hich no existing statute of limitations npplies, the 
trustee or person claiming through him shall be entitled 
to the benefit of and he n,t liberty to plead the lapse of 
time as a har to the action, suit, or other proceeding in 
the like manner ancl to the like extent as if the claim 
had been against him ( otherwise than as a trustee or a 
person claiming through a trustee) in an action of debt 
for money had and rcceiYed. 

(4) 
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(·l) The bae by lapse of time slrnll run against a George V, 
married woman entitled in possession for her septil'ate use, No. 14. 
whether with or without a restraint upon nnticipation. 

(5) 'l'hc hnr by lapse of time shall not begin to 
run against any beneficiary unless and until the interest 
of the beneficiary becomes an interest in possession. 

(fi) No beneficiary, as against whom there ·would 
be a good defence hy virtue of this section, shall derive 
any greater or other benefit from a jndgmcnt or decree 
obtained by another beneficiary than he could have 
ohtaincd if he lmcl brought the action suit or other 
proceeding and this section had been pleaded. 

(i) 'l'his section shall not deprive any legal 
representative of any right 01· defence to which he is 
cntitl.:d under any existing statute of limitations. 

(8) This section shall apply only to actions suits 
or other proceeclings instituted after the commencement 
of this Act. 

PART III. 

Po,nms OF THE Comn. 

Drnsrox 1.-}{ew trustees ancl vesting orclers. 
Appointment of new trustees. 

7 O. (l) rrhe Court may make n,n orcler for the Xcw 

appointment, of a new trustee or new trustees eithe1· !rnnt:<:·v· 
. b t"! 1· I' . ld't" t . t· t . 06 '"''" IC., 1n su s .1 ;u 1011 or or 111 al 1 wn o any cx1s mg rustee c. 53, s. 25. 
or trustees, or although there is no existing trustee. 1sos, No. 4, 

(2) 'l'hc appointment may he made whenever its. 25• 

is expedient to appoint a new trustee or new trustees,!~~~· No. 
98

• 

and it is inexpedient difficult or impracticable so to clo 
without the assistance of the Court. 

(3) In particular and without prejudice to the I? & 1:i 

genorulity of: n.ny other provision of this section, the ~: 0ffo~8;': 16
• 

Court ma~· make an order for the appointment of a · 
new trrn,tee in substitution for a trustee who is convicted 
of fc1onr, or is a hankrupt., or being a corporation is in 
liquidation or is dissolved. 

4) 
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George V, (4) In the case of any trust for a charity the 
No. 14. Court may make an order for the appointment of a new 

trustee on such evidence of the trust as the Court deems 
• sufficient-. 

(5) This section shall be deemed to authorise 
the Court to make an order for the reappointment of 
the continuing trustees alone as new trustees. 

(6) An order under this section, and any conse
quential yesting order or conveyance, shall not operate 
further or otherwise as a discharge to any former or 
continuing trustee than an appointment of new trustees 
under any power for that purpose contained in any 
instrument would have operated. 

rnoz, No, 98, (i) On an~· reference to the ::\foster in Equity 
s. 7· to appoiut a new trustee the public trustee 01• a trm;tec 

company may be ap.pointecl hy the :Master in tl1c same 
,my as any other trnstee may he appointed without the 
necessity for any reference lmck to the Court. 

56 ,~ 57 Vie., (S) EYery tl'ustnc appointed under this section 
c. 53, s. 37· shall, as well before as after the trust property l>ccomes 

vcstecl in him, have the same powers anthorities nnd 
<liscrdions, antl may in all respects act as if he hacl heen 
originally appointed a trustee hy the instrument, if any, 
creating the trust. 

·· (D) ~othing in this section shall gin power to 
appoint an executor or mlministrntor. 

Vesting ol'de1 &. 

Vcsting"Ol"<lers, 71. (1) 'l'hc Court mav. make an order in this Ad 
50 & 5i Vic., 
c. 03, •~- 20, 3:;, called a vesting order, n-hich shall lrnYe effect as provided 
1898 

No. 
4 

• t' t · J t /! Ll · A t HS, 29, 3S. ' lll sec lOll seven y-e1g l 0( llS C . 
1uo2,No. 9s,s.s. (2) A vesting 01:der may be made in any o[ U1e 

12 & 13 
Geo. V, c. JG, 
s, 113 (I), 

following cases, nameiy-•-
( a) where the Court appoints or has appointed a 

new trustee; 
(h) wbem a new hustee has been appointed out of 

court under any statutory or express power ; 
(c) ,rhere a trustee retires or has rctfrecl; 
(cl) where a trustee is an infant; 
( e) where a trustee is an in!lanc 01· an incapable 

person or person of unsound mind; 
(f) where a trustee is out of the jurisdiction of the 

Court; (g) 
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(g) where a trustee cannot he found; George V, 
No. 14. 

(h) where a trustee being a corporation is dis- 12 & 13 
sol Ycd ; Geo. Y, •. 16, 

(l') 1 t t l t f t E,l1
3

(
2>· • w 1ere a rus ee neg ec s or re nses o convey 

an v 1n·o11crfr or to receive the dividends or . . ' 
income of any property, or to sue for or recover 
any property according to the direction of 
the person absolutely entitled to the same for 
twent~· -eight days next after a request in 
writillg has hccn made to him by the person 
RO en titled ; 

(j) where it is uncertain who mls the snnirn:!.' of 
two or rnoro trustees jointly entitled to or 
possessed of any property; 

(k) where, as to the last trustee known to have been 
entitled to or possessed of any property, it is 
uncertain whether he is living or dead; 

(1) where there is no legal representative of a 
trustee ,rho was entitled to or possessed oE any 
property or where it is uncel'tain who is the 
legal representative of a trustee who was 
entitled to or possessed of any property ; 

(m) where any person neglects or refuses t.o conyey 
any property, or to receive the dividends or 
income of any property, or to sue for or recovei· 
:my property in accordance with the terms of 
an order of the Court; 

(n) where tlie Court might hnve made a ycsting 
order if this Act had not 1,een passed; 

(o) ·where propert.y is Ycstcd in a trustee, "·hether 1;; Geo. v, 
by way of mo;tcra,-,.e or otherwise either solelv 0

• ii, s. "• 
1.. o' o ' · .., 5th :--:eh., 

or jointly with any othet· person, and it. appears Pt. 11. 
to the Court to be expedient to make a vesting 
order. 

(3) rrhe provisions of paragraphs (d), (e), (f), 
(g), (lt), mm (i) ot' subsection two of this section extend 
to a trustee cntitl<'d to or posscs!"ccl of any property eit.l1cr 
solely or jointly "·ith any other person. 

(4) Where the order is conscquentiai oa the 
appointment of a new trustee, tlw property shall hr. 
vested in the persons who, on the appointrncI!t nrc the 
trustees. 

(5) 
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(5) ,Yhere the Ye5ting onlcr is consequential 
on the retirement of one 01· more of a numher of 
trustees, the pl'Opert~· nm~· he nstcd in the continuing 
trustees alone. 

(G) Subject to the provisions of subsection four 
of tltis section, the vesting order mny vest the property in 
any such person in any such manner and for any such 
estate or interest as the Court mny cli1·(•ct., or may 
release or dispose of any contingent right to such person 
as the Court mny direct. 

(7) 'fhc fnct thnt the orckr is founc1ocl or plll'
ports to he founded on an allegation of the existence of 
:my of the matters mentioned or referred to in subsection 
two of this st>ction, shall be conclusive evidence or the 
matter so alleged in any Court upon any question as to 
the yalidit.y of the order. 

(8) This section shall not prcwnt the Conrt 
from clirecting a reco1ffeyance 01· the payment of costs 
occasioned hy any such order if improperly oht.ained, or 
from making a inrther vesting order. 

12 & 13 (9) ,Vhcre by reason of the dissolution of a 
Geo. v, 0

• 
16, cor11oration eitht::r before or after the commeneem<'n t of ~. 113 (3). 

this Act a ]p~al estate in any property lws detel'rni1wd, 

Contingent 
rights of 
unbom 
1>erso11s. 
56 & 57 Vic., 
c. 5:1, .s. 27. 
l!l98, Ko. 4, 
"· 30, 

the Court may by order create a corresponding- psfnl<' 
and vest tlH' same in the person who "·oulcl l1an• lH~m1 
entitled to the estate whiell determined, had it remni11e1l 
a &uh,isting estate. 

72. \YJ1erc nny propcrtJ' is suhject to a contingPnt 
right in nn unborn person or class of unborn persons, 
1Yho, on coming into existence, would in respcet thereof 
l)ecome entith•d to or possrss<'d of tlw property on mi.,· 
tmst, the Court may make a yesting order relea•dn~ t lit'. 
propcrt~· from the contingent right, or vesting in a11~' 
person the <•state or interest to or ol' ,rhil'h the mil)()rn 
11erson or c1nss of unborn persons "·ould, on comi11g into 
existence, be entitled or possessed in the property. 

fufan,t. 73. ,Yherc nn infant is benefieiullv entit.lcd 1o nnY 
/;

1;~•t1
'Y· property t.lie Court may, 1Yith a Yiew t~ tlto applicatio;1 

Geo. v, c. w, of the capital or income thereof for the maintc·nance, 
s. 114· education, or benefit of the infant, make an or<lc1· upon 

such terms us the Court ma~· think fit np1:ointing a 
person 
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:person to convey the property, or in the case of stock, or George V, 
a chose iu action, vesting in any person the right to No. 14. 
transfer or call for a trunsfer of the stock, or t,o rcccirn 
the diviclcncls or income thereof, or to sue for nnd 
recoYcr the chose in action. 

7 4. ,Yhcn• nn)" pet·son entitlecl to or pos:-csscu of !11fant or 

l)ror)ertv bv 1Y'l\' of mol'tO'O.O'e is an infant or i::; nn mS,we 
J .J ' ,, t, b ... c. c. ' ' 111ort.crngeo. 

insane or an i1H'-npalilc person or person of unsonncl r,6 & ~ 7 Vic. 

mind, the Court may make a vesting; order vesting- or c. fi3, s. 28. ' 

releasing or disposing of the property, with the Tight: to 1Sn:1 ~~-
4, 

transfer or call !'or a h-ansfc1· of property, or to recci,·c ,s. · '· · 

the diYiclencls or income thcl'eof, or to sue for 01· recover 
property or any interest in respect thereof, in like manner 
as in the case of a trustee being nn inl'nnt, 01· insane or 
incapable person, or person of unsomHl mind. 

7 5. (1) "\Vhcrc a, mol'tgagee o[ land has died, tl1c IJeceased 

C t I t ' l t' tl l l , mortgagee our may ma rn a Yes mg ore er vcs mg , 10 am 111 l'd · 

such person or p(~rsons ii; such ma1111c1· ancl for such ~;,~a:::::: 
estate as the Court nrnv chrect: 

Provided that whe1·~ the land is suhjcct to the pro
visions of the Real Property Act, 1000, the order may 
discharge the mortgage. • 

(2) The orclcr may only be maclc if the mortgagee 
did not cuter into possession, and the money due in 
respect of the mortga,gc has been paid to a person 
entitlecl to receive the same, or that last-mentioned 
person consents to any ol'cler for the reconY<'~'ance of 
the land. 

(3) 'l'hc onler may be made in any oE the 
following cases, nanrnly-

(a) where the legal rqm~sentat.iv!' of. the mortgagee 
is out of the jurisdiction of the Comt or cannot 
he found; 

(h) where the legal representative of tlw mort
gagee, on clcma!1d made by or on behalf of 
a person entitled to require a conveyance of. 
the larnl has stated in "\\'riting that he ,rill 
not convoy the same or docs not convey the 
same for the space of twenty-eight days next 
after a proper deed for conveying the land 
has hccn tcnclcrccl to him hy or on behalf of 
the person so entitled; 

(c) 
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(c) where it is uncertain as to the legal represen
tative of the rnort!,;agee whether he is living. 
or dead; 

(cl) wlH'rc there is no l<>gal representative of a 
mortgagee ·who has died intestate as to the 
land, or where the mortgagee has died and it is 
uncertain who is his legal representative; 

(c) where the Court might have made a vesting 
order if this Act hacl not been passed. 

( 1-) ~'he fact that t.lte order is foum1ed or pur
ports to l)e founded on nn nllcg·ation of the existence of 
anv of the matters mentioned o~' referred to in subsection 
tli;ee of this section t;hall be conclusive evidence of the 
matter in :mr Conrt npon any question as to the 
validity of' the order. 

(5) 'l'his section rshall not prevent the Court 
from directing a reconvcyancc or the payment of costs 
occasioned h~· any such order if improperly obta.inecl, or 
from making a ful'ther vesting order. 

Sale ot· 7 6. (1) ,Ylwrc a decrrc is made h y l he Court 
l'~~~{~agc of directing the sale or mortgngc of any land, the Court 
50 &/5, Viu., mny, if it thinks expedient, make nn order vesting the 
c. u3, s. ~o. land or any part thereof for such estate as the Court 
57 & 58 Vic., thinks fit in the purchaser or mortgagee or in any other 
~- 10, s. 1. 
1898, No. 4, person. 
BB, 3;{, 34. (2) Fol' the pmposes of this section cYcry person 

·who is (~ntitlecl to or possessed of the land, or entitled to 
a contingent right therein, nnd is a party to the suit or 
other proc<'C(ling in which the decree is made or is other
·wise hound hy the decree, s1iall be deemed to be so 
entitled or possessed, as the case may be, as a trustee 
within th,~ meaning of this A.:t. 

Spccinc 7 7. (1) The Court nrny make a vesting or<lcr where 
pel'formancc, f 1 "fi 
and other a. decree is made by the Court or t 1e speci c per-
matters. formance of a contract concerning any land, or for the 
56 ~"- 57 Vic., l)artition or sale in lieu of partition of any land, or for 
C. ,>3, B. 31. . • 
1900, No. 24, the exchange of any land, or for the conveyance of any 
s. 6. land, either in cases arising out of the dochine of 
1898, Ko. 4, election or otherwise. 
s. 35. 

(2) 
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(2) For the purposes of tl1is section the Court George V, 
mav declare- No. 14, . 

(a) that any of the 1mrties to the suit or other 
proceeding are trustees of t.he land or any part 
thereof within the meaning of this Act; 

(h) that the interests of unborn persons who 
might claim under any paL·t.y to the suit or 
other proceeding, or under the will or 
voluntary settlement of any person <leceased, 
who was during his lifetime a party to the 
contract or trrmsnctions conceming which the 
decree is made, are the interests of persons 
who on coming into existence wouhl he 
trustees within the meaning of this A.et. 

(3) 'l'he yesting order may be made with respeet 
to the rights of those persons horn and unhorn as if 
they had been trustees. 

7 8. ( 1) In the case of a Yes ting order consequential :~ffe~t of 

on the appointment of a ne\Y trustee, 01' the retirement of •relitmgord•r. 

a trustee, the vesting order shall lw.vc- the same effect as '.:.6 
5~,5J !~~·• 

if the persons who before the appointment or retiremcnt1s9s, No.+, 
were the trustees, if any, had duly executed all pL'oper'· .i5• 

conveyances of the property for such estate or interest 
as the Court directs, or if there is no such person, or no 
such person of full capacity, then as if such person lin,d 
existed nnd been of full capacity, and had duly ext'cuted 
all proper conveyances of the property for such cstnfo 
or interest as the Court direchl, 

(2) In every other case the vesting order sl1all 
have the same effect as 'if the trustee or other pers:)n or , 
description or class of persons to whose rights, or snppo~wu 
rights, the provisions of this Part respectively relate, had 
been an ascertained and existing person of full cap,c.ity, 
and had executed a conveymico or release to tbf efrect 
intended bv the order. • . 

(3) In the case of land subject to t ho provisiuns 
of the Real Property Act, 1900, the land shall not 
veist until the appropriate entries arc made in accordaiice 
wit.h the provisions of that Act, and in tlw case of any 

E other 
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George V, other land. the Janel slwll not Test beforfl the order is 
No. 14, rei:risterecl, in the office of the Registrar-General as 

pr~scribed by regulation unclcr the Conveyancing Act, 
1919. 

( 4) In the case of propert~, subject to the pro
visions of the Closer Settlement .Ads or the }fining Act, 
190G, or the Crown Lands Consolidation Act, HH3, 01· 

any other}, et relnting to C1·own lands, the proper officer 
is hereby authorised, upon the vesting order being 
registered as provided in subsection three of this sect.ion, 
to make all such entries as may be necessary to girn 
effect thereto. 

( 5) In the following cases the vesting order 
shall vest in tl.w person named in the order the right to 
transfer or call for a transfer of the property or security, 
that is to say, in the case of-

(a) any property that does not come within sub
sections three or four of this section, but a 
trnnsfer of ,vhich is required to be registered 
by or under any Act, whether of this State or 
otherwii,0.; 

(h) any security that is only transferable in books 
kept by a corporation company or other body, 
or in manner direeted by 01· under any Act, 
whether of this State or otherwise. 

((i) In tl1e ease of any security or chose in 
act.ioH the nsting order shall vest in the person named 
in the order the right to receiYe the dividends or income 
thereof, and to snc for or recoYer tl;i.e chose in action. 

u6 & r,; Yic., (7) 'l'lic person in whom the right to transfer 
c. 53, s. 35 (!'!!, or cnll for tlw transfer of nnv property or security is so 

vested rnay transfer the prop'crty or secnrity to l;imself 
or any other person according to the order, and all 
corporations companies nssociation8 and persons shall 
olJe~· the orclN. 

Ibid. s. 86 (4). (8) After notice in writing of the vesting order 
it ~hall not. lw lawful for nn~' company association or 
person to transfer any property or security to which 
the order relates, or to pay any dividends thereon except 
in accordance with tlte order. 

79. 
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79. In all cases where a vesting orclet· c:in be made George V, 
the Court may, if it is more convenient, appoint n, person N~. 14. 
to convey the propet·ty or release any contingent right, tJr.~:~;~ientof 
and a conveyance or release by that person in conformit;r i;;·:;·v;"·· 
with the orde1· shall have the same effect as an orcle1· N~:\,8/}/803, 

under the appropriate provision. 

80. 'l'he powers conferred by this Act as to vesting Trns_t~es of 

l b . l f' t' t , ' char1tws. ore <'rs may e e:x:ermse< or ves mg any proper y m any Ihid. a, 39. 

trust.ee of a charity or society over which the Court 1sgs
1 

No. 4, 

would have judsdiction upon suit or other proceciling- R, 4,,. 

duly instituted, whether the appointment of the tr11stcc· 
was made by instrument under a power 01· hy t,hc Court 
under its general or statutory jurisdiction. 

DIVISION 2.-Dealinus and imp1·01:emeJ1ts. 

81. (1) ,Yhcre in the management 01· administration ,\,lvan-

f. , 4 l , t ' t l l t ,1ueous o any property veslec 111 rus ees, any sn e, <!nse, de~lings, 

mortgage, surrender, release, or disposition, or any 12 & 13 

purchase, investment, acquisition, expenditure, or ::ci°:;t• 0
• 

16
• 

transaction, is in the opinion of the Conrt cxpeclicnt, · · 
but the same cannot be effected by reason of the ahsence 
of any power for that purpose vested in tlie trustees by 
the instrument, if any, creating the trust, or hy law, the 
Court-

(a) may by order confer upon the trnstces, either 
generally or in any particular instance, the 
necessnry power for the purpose, on such 
terms, and subject to such provisions and con~ 
ditions, including adjustnrnnt of the respective 
rights of the hencficia.ries, as the Court may 
think fit; and 

(b) may direct in what manner any money 
authorised to be expended, and the costs of 
any transaction,· are- to be paid or home as 
between capital and income. 

(2) The provisions of subsection one of this 6~ Vic._No. 

section shall be deemed to empower the Court., where it ~,,·,8;.t (3) 

is satisfied that an alteration whetlier by extension or 
otherwise of the trusts or powers conferred on the 
trustees by the trust instrument, if any, creating the 

trust 
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George V, trust, or b,r law is expedient, to authorise tlw trustees to 
No. 1.4, do or ahstain from doing any act or thing ·which if done or 

omitted by them "·ithout the authorisation of the Court 
or the consent of the beneficiaries would be a breach of 
trust, and in particular the Court may authorise the 
trustccs--

(a) to sell trust prnpcrty, notwithstancling that 
the terms or consiclPration for the sale may not 
be within any statutory powers of the trustees, 
or within the terms of the instrument, if a,ny, 
creating the trust, or may be forbidden by that 
instrument; 

( h) to postpone the sale of trust property ; 
(c) to ca1·ry on any lrnsincss forming part of the 

trust property during any period for which a 
sale mnJ· be postponed; 

(cl) to cm1,loy capital moner subject to the trnst in 
any husiness which the trustees are authorised 
by' the instrument, if any, creating the trust or 
by law to carry on. 

(3) 'IlH' Court mn;v from time to time rescind 
or vary any ord1•r made und<!r this s(cction, or may make 
any new or fnrther order. 

(4) 'l'ht\ powers of' the Court und<w this soetion 
shall be in addition to the powers of the Conrt under its 
general administrafo·e jmisrliction anrl under this or 
any other Act. 

(5) 'l'his section applies to trusts created either 
before or after tl1t~ commencement of this Act. 

Iinproi-e- 8 2. (1 ') ,rhere any leasehoH or freehold land is 
men!e ru,d vested in a tmstee for any infant, or in trust fot· any 

. ~a
11

•
11

• • • 1 c· tl · tl · 
1002, No, 98, persons m sueccss1on, t. 1e onrt may au . 1or1se 1e trnstce 
s. 10. to pay or apply capital money subject to the trust for 

any one or more of the following purposes, as to the 
Court seems fit, that is to say..:_ 

(a) to pffect repairs to any existing buildings, clams, 
fences or other erections upon the land ; 

(b) to effect improvements of or upon the land, or 
to reconstruct enlarge or improve any existing 
lrnilding-s, dams, fences or other erections 
thcrP-on; 

(c) 

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Trustee Act. 133 

(c) to erect anv now lmilcling-s, clamR, fences or George V, 
other erecti~ns npon the la'i1d; No. 14, 

( d) to erect 01· join in erecting any give and take 
fence, t hn t is to sa,y, a fence part of which is 
on the l::md. ancl part on adjoining land; 

(e) to restock the land ·with sheep, cattle, or 
horses; 

( f) to replace machinery or implements required 
for the land. 

(~) The trustee may be so authorised where the 
Comt, having due regard to the interest of all persons 
beneficially interestecl in the land, thinks that the 
proposecl expcnditmc is expedient, although it may not 
be necessary for the purpose of the salvag;c of the 
property. 

(3) The amount of capital moncx that may be 
so expended shall be stated in the order authorising the 
proposed expenclitmc. 

( 4) The Courl· mny authorise the trustee, as to 
the Court seems fit-

( a) to raise the amount by mortgage of the land, 
or by sale of a part thereof; 

(h) to raise the amount by mortgage or sale of any 
other real 01· personal property held urion the 
same trusts ; 

( c) to pay the amonnt out of any moneys nuder 
the control of the truske and held bv him 
upon the same trusts; • 

(d) to provide the amount partly in one and.partly 
in another of those modes; 

( e) to pwdde a sinking full(l out of income. 
(5) ,Vhere the amount is authorised to he raised 

by mortgage the Court, may give directions to the trustee 
how the principal and interest are to be paid. 

(0) '.l'lie Court may require such provision for a 
sinking funcl as the Court thinks proper. 

(7) The Conrt shall give such directions as 
appear necessary and proper, so as to throw upon the 
respective interests of the persons beneficially interested 
their proper proportion of the moneys to be expended. 

(8) 
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(8) No purchaser or mortgagee pa~·ing or 
advancing monry upon any sale or mortgage authorised 
by the CoLUt unclcr this section shall be required to see 
to the application of the purchase money or mortg-age 
monP.y, an<l the protect.ion given by this snhscction shall 
extend to the lteg-istrar-General Crown Solicit.or or 
other person registe~·ing or certifying title. 

(9) This i,;eetion applies to trnsts crcatccl citlinr 
beforn or after the commencement of this Act.. 

83. (1) ,Yherc any propert:· i-: helcl in trust for an 
infant, the ,J u,lgc or Pro hate J ullge may authorise the 
trust,ee to pay or app1y capital money snhject to the 
trust for the purpose of providing- a l1omc for the infant 
either solely or together with any other person. 

(2) 'l'hc authority shall he given on such terms 
and suhject to snch provisions ancl conditions as the 
Judge or ]'robatP Judµ:c may think fit. 

(3) The Ju<lgc or J>rohate ,Judge• may confer 
upon the trustee such powers as appeal' necessary or 
proper for the purpose, inclndin~ pnwer to purchase 
lrtnd or chattels, whl'ther on terms of. defel'l'ecl payment 
or otherwise, to erect reconstruct t:•nlarge improve and 
repair huildings, and to join with any other person in 
-doing anything uHclcr t.his s<'ction, 

(4) 'lhe ,Judge or l'rohat.c .Tnclgc rnny autlwr·isc 
or direct the 1,•as<' mortgage or sale of any land pur
,chasrd under tliis sedion. 

r_5) 'lhe ,Jll(lg<! or Probate ,Ju<l:,\:P may rnwind 
or vary any orcl01· made under this section, or ma~· rnnko 
any 1ww or furtli, 1' Ol'<ler. 

(0) Property shall be deemed to lHi held in trust 
for an infant within the meaning of this section, if the 
trnstce might apply the income thneof for or towards 
the maintenance education or benefit of the inl'unt.. 

t 7) This section npplics whethei• the trust, is for 
the infant s<1lcly or together "·ith nny oth<'r person, and 
whether thL• interest of the infant is or is not in 
po,;::-l'SS1011, 

(8) Thi~ section npplies to trusts <·reakcl C'ither 
before or after the commC'ncement of this .\.et. 

84. 

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Trustee Act. J 85 

84. (1) "'IV-here any property is held in trust for an George V, 
infant, the Judge or Probate Judge may authorise tlu~ . No. 14· 
trustee to sell the whole 01· any part of the property ~ale 

0
~ · 111faut·s 

(2) 'rhe authority shall be given on such term;; property. 

and subject to such provisions and conditions as the 
Judge or Probate Judge may think fit. 

(3) 'l'he Judge or Probate Judge may confeL' 
upon the trustee such powers as a.ppear necessary or 
proper for the purpose, including power to concur with 
any other person. 

( 4) 'l'his section applies whether the trust is fot· 
the infant solely or together with any other person, and 
whether the interest of the infant is or is not in 
possession. 

(5) 'l'his section applies to trusts created either 
before or after the commencement of this Act. 

DIVISION 3.-Belief and indemnity. 
85. (1) ""\\There a trustee is or rnav be personally Excusable 

1. 1 1 f ] } f t tl C • l' } breaches of ia ) e or any Jreac 1 o rust, , 1e ourt may re 1cve t rn trust. 
trustee either wholly or partly from personal liability 59 & 60 Vic., 
£or the breach. c. 35, s. 3. 

( ) Tl 1. f t . l . • 190~, No. 98, 2 ie re ie may no be given un ess h "· 9. 

appears to the Court that the trustee has acted honestly 
and reasonably, and ought fafrly to he excused for the 
breach of trust and for omitting to obtain the direction 
of the Court in the matter in which he committed the 
breach. 

(3) In the case of a legal representative the 
powers of the Court may be exercised by the Supreme 
Court in its probate as well as in its equity jurisdiction. 

( 4) This section applies whether the transaction 
ttlleged to be a breach of trust occurted hefore or aftel' 
the commencement of this Act. 

86. (1) Where a trustee commits a breach of trus-~ Ind enmity 

at the instigation or request or with the written consent for breach ' ' of trust, 
of ::i. beneficiary, the Court may, if it thinks fit, make 56 & 57 Vic. 

such order as to the Court seems just for impounding c. 53, s. 45,' 

all or any part of the interest of the beneficiary in the 
trust estate by way of indemnity to the trustee or person 
claiming through him. 
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George V, (2) 'l'he prov1S10ns of su1Jgection one of this 
No. 14. section shall he deemell to empo11er the Court to 

impouml all or any part of the interest. of any bene
ficiary who recei,·es any pecnni:uy benefit from the 
breach of trust. 

(:3) 'l'his section applies notwithstanding that 
the beneficiary may be a nrn,nied woman entitled for 
her separate l{se an~l restrained from anticipation. 

(4) 'fhis section applies to breaches of trust 
committed as well hefore as after the commencement of 
this Act, hut slrnll not prejudice any quest.ion in any 
suit or other proceeding institutecl before and pending at 
the commencement of this Act. 

Drvrs10'.\ 4.-Jfiscellaneous porcas. 

Diviaion of 8 7. (1) 1''here any chattels are vested in a trustee 
chattols. for persons in nndi-..ided shares, any person in t.erested 
~e~ i~ c. 16, in a moiety or upwards may apply to the Court for an 
R. 123 (5). order for diyision of the chattels or :my of them, 

l>ecree in 
abHncc of 
a trust$e, 
156 & r,7 Vic., 
c. 53, 8, 43. 

according to a valuation or otherwise. 
(2) The Court may make such or<ler arnl give 

any conseqnen1ial directions as it thinks fit. 

88. "\Yherc in any suit tho Court is satisfied that 
diligent search bas been made for any_ person "·ho, in 
the character of trustee, is made a defendant thereto 
to scrrn him with a process of the Court nnrl that he 

1898, No. l, cannot he founrl, the Court may bear ancl determine 
s. 57· the suit an<l. make a decree th(•rcin against that person 

Proceedinge 
in lunacy. 
1898, No. t, 
l'l, 55. 

in his character of a trnstcc as if he had been duly 
served or had entered an appoarnnce in the suit, and 
had also appeared hy his counsel or solicitor at the 
hearing, hut without prejudice to any intr.rest lie may 
have in the matters in cp1estion in the suit in any other 
character. 

89. ,vhere an applicatio11 is made under this Part 
concerning a person of unsound mind, the Oonrt may 
direct an application to be made to the Supreme Court, 
in its lunacy jurisdiction, for the purpose of hnving such 
person declared an insane or an incapable person, and 
may postpone n1.aking any order until that applieation 
has been heard. 

90. 
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9 0. ·where any application is made under this J!art, George V, 
tile Comt mar postpon(' mnki11g any order upon the No. 14. 
applicaticm until tlw right of the applicant has been Suit. 

declarecl in a suit du1y instituted for that purpose. .!.8~~'. No. 4
, 

D1visrox 5.-Appl-ications cmd orders. 

91. (1) Every application to the Court unclcr this 8mmnous, 

Act shall he by summons at chambers, except where it wi~,
1 

No. 6, 

is otherwise proYiclecl in this .Act or by rule of court. s. ' · 

(2) On any application notice shall he served on 
such persons, if any, ns the Court thinks fit. 

(3) If on any application any person who oughi. 1so~, No. 17, 
to ho servc•d with no lice cannot be found within N cw s. 

58
' 

South ""\Vales, or if it, is u11certain whether any sucl1 
person he lidng- or clend, or if notice cannot l)c ~iven 
to any such person without expense disproportionate fo 
the value or his interest, tlw Court may dispense with 
notice to any sueh person, ancl such person shall there-
upon be deemed to have snhmitted his rights and 
interests to be dealt with by the Court. 

(4) The Court may, if it thinks fit, adjoum any 
application into Court. · 

(5) ""\Vhere in any suit or proceeding the fads 
proved would entitle the Court to make any order on 
an :q:plicati,m. nnclel' this Act, the Court may make the 
ol'clcr without requiring any separate proceeding to lw 
initiated, and Hll,Y orclcr so made shall he cleeme<l to lie 
rnacle 011 Hll application uncler this Act. 

92. (1) An ordel' nnder this Act for !he appointment l'ci:sons 

of n llCW tmstee or concerning any 1n·operty subject to !~t\~~d to 
a t rnst, may be made on the application of any person 56 & 57 Vic., 

interested in the property whether under disability or c. 53, •· 36. 

not, or of any person cluly'appointecl trustee thereof. !~~%: No. 
4

• 

(~-) Au order under this Act conceming any 
prnJH•1·t~· suhjcd to a mortgage may be macle on the 
application of nnr person interested in the equity of 
reth'mption, whether under disability or not, or of any 
pcl'son inLcrested in the money secured by the mortgage. 

93. 
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Custa, 
H119, Xo. 6, 
8, 1-;1. 

50 i.~ r,j \Til',, 
c. Ml, s. 3S. 
1898, No. 4, 
s. 5-i. 

C<,urt, 

'l'rusl-ees. 
1898, No. 4, 
SS, ;19, 60, 

Trustee Act. 

93. (l) 'l'lie Court shall haye fn1l po,Yer arnl dis
cretion to make such order as it. thinks fit respecting 
the costs charges and expenses of all or any of the 
parties to any application urnler this .. \et. 

(2) 'l1he Court may order the costi. charges and 
expcnst~s ol' urnl incident to any application or any 01·der 
u1Hlcr t.his Act to he paid or to be rai!:ied hy rnle or 
mod.gage out, of the property in respect ·whereof the 
same is made oe out. of the income thereof, or to be 
borne and pai<l in snd1 manner arnl liy such persons as 
1o the Court rna,y seem just. 

(H) In any suit or proceeding with n•s11ect to 
1 IH' nurnag-<'mcnt or ndministration of any property 
suhj('ct to a trust or forming pnl't, of the estat<i of a 
i<!stator or intestate, 01' with respect to the interpret.a. 
tion of the trust instrument, the Court may, if it thinks 
fit, on?er any costs to he p:i.id out of such part of the 
pri>perty as in thP opinion of the Court is the rcnl 
suhjeet matter of the suit or proceeding. 

( 4) This section shall extend to any direction 
opinion or advice, uny pa~'ment into or ont of cou1-t, 
and any conveyance or transfrr in pursuance of an 
order. 

94. In this Division "the Comt" includes the 
Jndge or Probate ,Judge. 

PA.RT IY. 

PAUIE~T I~TO COURT. 

95. (1) "\\'here trustees, or the majority of trustees, 
ln"·e in thei1· hands or under their control money 
or spcmities belonging to a trust, they may pay the 
s:rnw in to court. 

( 2) ,rhcre any money or s1!curities are vested 
j 11 [lll~' pcr~ons as trustees, and the majority are desirous 
of J>aYin~ the rnme into comt, but the concurrence 

· of 
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of the other or others cannot be olitainC'd, the Court George V, 
may order the payment into comt to be nrncle hy the No. 14. 
majority "·ithout the concurrence of the other or others. 

(3) vVhcre any such money or securities are 
deposited with any hanker broker or other depositary, 
the Court may order transfer payment 01· delivery of th,~ 
money 01· securities to the majority of the trustees for 
the purpose of payment into court. 

(4) ]~very transfer payment and delivery mad13 
in pursnance of any such order shall be valid an<l tnk,~ 
effect. as if the same had been made on the anthoritv ot· 
hy the act of all the persons entitled to the m,;nc:, 
or securities so transferred paid or delivered. 

96. "'here an infant or person of unsound mind is P"~·~ou liahlc 

entitlecl to any money payable in discharge of Janel !~:;~•t~\. ~1~1• 

stock 01· chose in action conveyed under this Act, the ermu,l mind, 

person _by whom the money is payahle may pay the !~i~: Xo. 4, 

money mto court. 
97. (l) ·where any money is pa~·able by any life Life11.u~mmce 

assurancr1 company under a life policy in respect ol: compames. 

l . l . tl ~ . f tl l l f 1 · 5!! & 60 Yir w nc 1, Ill HJ op11uon o ie )oan o l 1rcctors, no c: 8• ·• 

sufficient discharge can otherwise he ohtainecl, the 
company may pay the money into court. 

(2) Where in the opinion of the Comt the 
payment in was made without reasonable grounds, the 
Court may orller all costs occasioned thgrehy to l>e paicl 
by the company. 

(3) In this sPction "life assurance company" 
means any corporntion, compan~', or societ? carrying 
on the lJusiness of life assurancl', not being a society 
registered under the Acts relating to friendly societies ; 
and "life policy" inclucles any polie~· not foreign to the 
business of life assuram'l'. 

98. (1) 'fhe payment of money or scenrities fnto Mon~y.or 

court shall be subject to rules of court. . mur1t 1~s. 

(2) '.I.1he receipt or certificate of the 1foste1· ~\\ 
5s'. }t• 

in Equity or other proper officer shall be a sufficient J~fl~, Xo. 4, 

discharge to any trnstee l)erson or company for money""· "!I, 5
1. 

or securities paid into court. 
(3) .Money or securities paid into court shall,, 

subject to rules of court, be dealt with ncr:ording to 
the orders of the Court. 

(4) 
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George V, (-1) The Cottrt may make such order as it thinks 
No. 14. fit as to the investment payment 01· distrihut.ion of 

money or securities pai(l into conrr, 01· the <li,·i<lcncls or 
income thereof. 

Trnstee, 

Escheal. 
1898, No,. 4, 
••. 65, ()6. 

66 & 57 Yie., 
c. 5:l, s. ,IS. 

9 9. In this l)art. " trustee" incl ucles cYery implied 
or constructive trush•e "·ithnnt any exception. 

l)AHT Y. 

)[rscEU.\XEOl:S PROYISIOXS. 

100. (1) :Propcrt,,· ycste<l in any pcl'son npo11 :my 
trust or br way of mortgrige shall not cschcat or he 
forfeited to His ::\fojrsty h;r rcnson of: tl11• attu.inclcr or 
conYidion for any olfonce of tl1c frn~tcc m· morigag·,~e. 

(2) Propcrt~· so ycstecl shall l'<•main in the 
trustee or mortgnget: or sunfre to his c·o-trnsicc, or 
Ycst in his legal roprcsentath-e us i[ the attninclcr or 
con.-iction hnd not taken place. 

(3) This srction shall not prt'YCll 1 tll<' C'scheut 
or fol'feiture of an,,· propcrt,r -rested in miy trustee or 
mortgagee rn fnt· as relates to an~- hcnciicial .interest 
thC'l'rin of llw frustee or rnortg·ag-(~C, hut the pt'opcrty, 
so for as rclah•s to nnv such beneficial intrrcst, shall he 
recon~rablc in thP sr11{w manner as if this .c\rt Jin<l not 
been 11::1.ssecl. 

l'roperty 101. "\Yhl'l'C a11,,· llCW trustee is nppoi11i ('Cl u11cler or 
";8_ted in t_he in rmrsuancc of the j)OWCl'S conferred hT any instrument 
Clnef Justice. . • • • 
1898 N 4 creatmg a trust, or hy tlns or any other Act, all the 
s. 137'. 

0

• ' property which for the time being is nstecl in the 
M & 57 Vic., Chief Justice or the senior Puisne J ud!..!;e for the time 
c. 

5
:i, s. 

4n, hcing hy Tirtuc of the "\Yills, Probate and 
0

.c\clmillistration 
Act, lEDS, and is snhjcct to the trust in respect of which 
the new trustee is appointed, shall, on registration of the 
order or deed appointing the new trustee, and wiihout 
other assuranee in the law, become ancl lie lC'gally and 
effectuallY -rc~tetl in the new trustee either solelv or 
jointly with any smTiYing or continuing: trustC'r, as· the 
case may require. 

102. 
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102. "\Vhc!J'C any g-narcli:111, committee, l'Ccefrer, or George V, 
othe1· tmstec appointed h~· the Supreme Conrt in any No. ~4. 

J'nrisdiction has h<'en or is (Pit!ter lrv order in the 1>ar- C111npulsion . , . to acoount, 
ticular cause or matt.er or l>y nny general rule) <l1rcctecl 1898, No. 4, 

to account from time to time to tlmt Conrt, or io s. as. 
file any report or account in tlic ofTicc of the~ ::\faster in 
Equity, that Court, on tlie application ol' :llly p::irly 
interested, or of such 11:uiter on hchalf of' tlrn particis 
or any of them, or wit.h0ut any such application may 
enforce compliance with every such rule oy order hy a 
rule or smnmons. to sho,,· cause, and l>Y rule or orcler 
absolute tlwl'e m, ns in nn action or pro~ecding at ]aw, 
antl may 1rnnish non-compliancr with any such rnlc or 
order absolute hy attachment for contempt ns in any 
case of contempt at law, with costs in each cmse, paynblo 
by and to whom that Court t !tin ks fit 1o <1ir<'ct. 

103. (1) This Act ancl C'Ycrr orclc·l' })lll'pOl'I ing- to be In,lc111nity. 

made uncle1· this .A.et shall be a completr. i1Hlcnrnity toMl&fiiYic., 

11 . . t. l f t ·1 c. o:i, a. -t.9, a compames associn 1011s nn< persons or m1y ac· scone 
1
,.,

8 
N , 

,"\,) ) 0, ... , 

pursuant thcrct.o. "· 4:l. 

(2) It. slwll nnt he necessary fol' any eOlllJHmy 
associat.ion or person to inq11i1·c concerning- tl1P propriety 
of the ordc1· 01· "·hetlll'r t li<' Colll't, hncl jmiscliction to 
make the same. 

104. The jwl~cs ol' tl1c Snpreme Court, OJ'nnythrec l'nwerto 
of them, mny make snch l-!,·1 1ncrnl rules ancl onlcn; ns make mles. 

from time to time seem n;cessnry for lidtcr cai·rying !~~~,'. No. 
4

• 

the 1n•oyisions nncl olljccb: of this .Act into r!fret, nncl fo1· 
regulating the practice arnl procedure under this Ad. 

Amendment of otlie1· Acts. 

105. Sc•ciion ninefr-fonr of the "\Yills, I>l'olinte a::ul A11•en,l111ert 

.Administration Act, '1898, is hereby amtnded as ~~~~~/it 
follows:- • 

In subsection one of that sect.ion, after the Trn,te,, Ao1, 

wol'<ls " to a purchaser " t.he words "or to rn25, R. 
60• 

n legatee cl evisee or other person entitled to 
call for a. con-re~·nnce thereof" are inserted. 

(b) 
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George V, 
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(h) After subsection two of that section the follow
ing nc,y suhsection is inserted:-

(3) In this section " assignment " and 
"conveyance" include an acknowlcdgment 
within the meaning- of $Cction eighty-three of 
this Aet, and "lease " includes an unclerlease. 

AmeuJment 106 Section fomtccn of the Real P1·operty (Amend
~: ::~

1
• N,l 

3
• m.ent) Act, 1921, is amended bt the addition of the 

Trustee 
Aot, 11126, 
A, 12 (4), 

following new subsection:-
(3) :From the commencement of the 'l1rnstee Act, 

1925, this section shall not appl~' to a vesting on 
the appointment or retirement of a trustee under 
the provisions of that Ad, or to a declaration under 
the provisions of that Act by au executor that he 
holds as trustee or as beneficiary, as the cnse may be. 

SCHEDULE. 
--- -- -- ,-- --· ··----- I ---- ----

Reference to .-\et. I 8ul,jl'ct or slw•:~i~ --· . I . Extcn_L "~'.·c1::1: __ 
I 

1898, No. 4 .. . Tru~tc-1.' Act, I S98 RectionR 2 lo 1 T 
i rn..:hrni ,.(', ancl 
l !l to 70 in
clnsive . 

1898, Xo. 4 

18!.l~, Xo. 13 

Hl00, Xu. 2-l 
190:!, ~ o. 98 

19Ili, No. 31 

... 'l'runtee Ad, 18fltl :--;r·ct ion 1 K, cx-
c1•pt aH otlwr
wi~o pro,·ided 
lw Hection 43 
( i l) of thiR Act. 

,,.ills, Probate and A<lministrn
tion Act, 18\)8, 

8c>c-tion 96. 

•. Partition Act, 1900 Hection 6. 
Trustee Act Amendment Act, 

1902 . 
'l'lu• whole Act. 

. . . , TruHtec•H J lele!.(~tinn 
! Act, Hll!i, . 
I 
I 

of Powers The wholc:- Act, 
except sectioni,; 
6 an<l 9. 

AD)IIKIS'l'ltA 'J IOX 
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