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About this republication
The republished law
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The legislation history and amendment history of the republished law are set out in endnotes 3
and 4.
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e authorised republications to which the Legislation Act 2001 applies
e unauthorised republications.

The status of this republication appears on the bottom of each page.
Editorial changes

The Legislation Act 2001, part 11.3 authorises the Parliamentary Counsel to make editorial
amendments and other changes of a formal nature when preparing a law for republication.
Editorial changes do not change the effect of the law, but have effect as if they had been made
by an Act commencing on the republication date (see Legislation Act 2001, s 115 and s 117).
The changes are made if the Parliamentary Counsel considers they are desirable to bring the law
into line, or more closely into line, with current legislative drafting practice.

This republication does not include amendments made under part 11.3 (see endnote 1).
Uncommenced provisions and amendments

If a provision of the republished law has not commenced or is affected by an uncommenced

amendment, the symbol @ appears immediately before the provision heading. The text of the
uncommenced provision or amendment appears only in the last endnote.

Modifications
If a provision of the republished law is affected by a current modification, the symbol @

appears immediately before the provision heading. The text of the modifying provision appears
in the endnotes. For the legal status of modifications, see Legislation Act 2001, section 95.

Penalties

The value of a penalty unit for an offence against this republished law at the republication date
is—

(a) ifthe person charged is an individual—$100; or
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Workers Compensation Act 1951

An Act relating to compensation to workers for injuries arising out of or in the
course of their employment, and for other purposes
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Chapter 1 Preliminary

Section 1

Chapter 1 Preliminary

1 Name of Act
This Act is the Workers Compensation Act 1951.

page 2 Workers Compensation Act 1951 R22
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Interpretation generally Chapter 2

Section 2

Chapter 2 Interpretation generally

2

3A

(1)
(2)
3)

Dictionary
The dictionary at the end of this Act is part of this Act.

Note I  The dictionary at the end of this Act defines certain words and
expressions used in this Act, and includes references (signpost
definitions) to other words and expressions defined elsewhere in this
Act or in other legislation.

For example, the signpost definition ‘injury—see section 4 (Meaning of
injury).” means that injury is defined in that section.

Note 2 A definition in the dictionary (including a signpost definition) applies to
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act 2001, s 155 and s 156 (1)).

Notes

A note included in this Act is explanatory and is not part of this Act.
Note See Legislation Act 2001, s 127 (1), (4) and (5) for the legal status of

notes.

Offences against Act—application of Criminal Code etc
The Criminal Code applies to offences against this Act.
Other legislation applies in relation to offences against this Act.

Subsection (1), this subsection and note 3 expire on
31 December 2005.

Note I  Criminal Code

The Criminal Code, ch 2 applies to all offences against this Act (see
Code, pt 2.1).

The chapter sets out the general principles of criminal responsibility
(including burdens of proof and general defences), and defines terms

R22
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Chapter 2

Section 4

Interpretation generally

(1)

2)

used for offences to which the Code applies (eg conduct, intention,
recklessness and strict liability).

Note 2 Penalty units

The Legislation Act, s 133 deals with the meaning of offence penalties
that are expressed in penalty units.

Note 3 Default application date of Code

The Criminal Code will apply to all ACT legislation from 1 January
2006, making subsection (1) redundant from that date (see the Criminal
Code, pt 2.1).

Meaning of injury
In this Act:

injury means a physical or mental injury (including stress), and
includes aggravation, acceleration or recurrence of a pre-existing
injury.

In this section:

mental injury (including stress) does not include a mental injury
(including stress) completely or mostly caused by reasonable action
taken, or proposed to be taken, by or on behalf of an employer in
relation to the transfer, demotion, promotion, performance appraisal,
discipline, retrenchment or dismissal of a worker or the provision of
an employment benefit to a worker.

Meaning of employer

In this Act:

employer includes—

(a) an entity; and

(b) the legal personal representative of a dead employer; and

(c) if the services of the worker are temporarily lent or let on hire
to someone else (the temporary employer) by the person (the

page 4
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Interpretation generally Chapter 2

Section 6

original employer) with whom the worker has entered into a
contract of service or apprenticeship—the original employer is,
for this Act, taken to continue to be the employer of the worker
while the worker is working for the temporary employer.

6 Meaning of totally incapacitated

For this Act, the injured worker is totally incapacitated for work
if—

(a) there is no suitable paid employment reasonably available to
the worker that the worker can do because of a functional
impairment caused by the injury; or

(b) the worker is taken, or declared, to be totally incapacitated
under section 35 (When is a worker taken to be totally
incapacitated?).

7 Meaning of partially incapacitated

For this Act, the injured worker is partially incapacitated for work
if, because of a functional impairment caused by the injury, the
worker—

(a) cannot do all the work the worker could do before the injury;
and

(b) is not totally incapacitated.

R22 Workers Compensation Act 1951 page 5
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Chapter 3

Meaning of worker

Chapter 3

Notes about ch 3

Note 1
The following chart is a guide for working out if a person (X) is a worker for

this Act.

Does X work
under a
contract of
service
(s 8)

Is X a public
servant
(ACT/Cwlth)?
(s9(1)

Is X an
unnotified
working family
member?

(s9(2.(3)

Is X a casual

employee under
s10(1)?

No

\ 2
Xisa
worker

Meaning of worker

Working out who is a worker

—Yes

X'is not
a
worker

X is not

worker

Was X's work
found through
an employment

agent?
s 10 (2))

Yes

Xisa
worker

Is X taken to be a

worker under

this chapter?:
regular contractor (s 11)
labour hire (s 12)
trainee (s 14)
outworker (s 15)
timber contractor (s 16)
religious worker (s 17)

commercial voluntary
worker (s 18)

public interest voluntary
worker (s 19)

No—»

Yes

Is X an
unnotified
working family
member?

(s9(2).3)

No
v

Xisa

worker

Is X otherwise a
worker under this
chapter?

(s 10 (1) (b), (c))?

Yes

Xisa
worker

No
X'is not
a
worker
Yes
X'is not
a
worker
X'is not
No—» a
worker
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Meaning of worker Chapter 3

Note 2

Note 3

Payment for work

Most people who are workers under this chapter are employed or
engaged under a contract with someone else. At common law, a
contract cannot exist unless there is a valuable exchange between the
people on both sides of the contract, by which—

the employee (or contractor) provides his or her labour to the employer
(or principal); and
the employer (or principal), in exchange, provides payment to the

employee (or contractor), including non-monetary rewards (eg payment
in kind).

The exceptions under this chapter are those who are taken to be workers
under s 14 (Trainees), s 17 (Religious workers), s 18 (Commercial
voluntary workers) and s 19 (Public interest voluntary workers).
Trainees and religious workers may or may not be paid for their labour.
Voluntary workers (under s 18 and s 19) are those that are paid only for
expenses (if that).

Subcontracting and labour hire (effect of s 13)

The Act applies in a special way to subcontracting arrangements, by
which—

a worker is engaged to work for a person who is the employer of the
worker (under this chapter); and

the employer has engaged the worker to fulfil a contract the employer
has with someone else (in this note, a principal) to do work for the
principal’s trade or business.

Under s 13, the principal is liable to pay compensation to the worker if
the worker is injured. The principal may, however, recover the
compensation paid from the employer.

These situations may be complicated by the involvement of labour
hirers, who may in some circumstances be taken to be the employer of
workers engaged to do work for a principal (see s 12). Here are 3
illustrations of different subcontracting arrangements:

Arrangement 1 No labour hirer

A bricklayer’s labourer (the worker) is employed by a bricklayer (the
employer) to assist the bricklayer to fulfil a contract between the
bricklayer and a builder (the principal).

R22
01/01/05
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Chapter 3

Meaning of worker

The bricklayer is the labourer’s employer.
Arrangement 2 Labour hirer as employer

A cleaner (the worker) is engaged by a labour hirer (the employer) to
fulfil a contract between the labour hirer and the owner of a retail store
(the principal) for the cleaning of the store. The labour hirer is taken
(under s 12) to be the employer of the cleaner, because the cleaner has
no contractual relationship with the owner of the store.

The labour hirer is the cleaner’s employer.
Arrangement 3 Labour hirer as employment agent

A keyboard operator (the worker) is employed by an information
technology consultant (the employer) to fulfil a contract between the
consultant and a government department (the principal). The
consultant recruits the operator through a labour hirer acting as an
employment agent.

The consultant is the operator’s employer.

Under all of these arrangements, the worker may claim compensation
from either the employer or the principal (see s 13 (2) and (4)). If the
principal pays compensation to the worker, the principal may claim
repayment from the employer (see s 13 (3)). But in the 3rd arrangement
(Labour hirer as employment agent), the worker may not claim
compensation from the labour hirer, and the principal may not seek
repayment of compensation from the labour hirer.

page 8
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Meaning of worker Chapter 3

Section 8

(1)

2)

3)

(4)

(1)

2)

Who is a worker?
In this Act (subject to this chapter):

worker means an individual who has entered into or works under a
contract of service with an employer, whether the contract is express
or implied, oral or written.

A reference in this Act to a worker after the date of an injury
includes a reference to a former worker.

The Minister may, in writing, determine categories of workers for
the following provisions:

(a) section 156 (6), definition of employer’s estimate, paragraphs
(a) and (b) (Information for insurers on application for issue or
renewal of policies);

(b) section 160 (1) (a) and (b) (Six-monthly information for
insurers);

(c) section 190 (1) (b) (Provision of information to inspectors).

A determination is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act 2001.

Who is not a worker?

In this Act (despite anything else in this chapter), worker does not
include—

(a) apublic servant; or

(b) an employee within the meaning of the Safety, Rehabilitation
and Compensation Act 1988 (Cwlth).

In this Act (despite anything else in this chapter), worker does not
include an individual who would, apart from this section, be a
worker employed by an employer, if the individual is a member of
the employer’s family and lives in the employer’s home.

R22
01/01/05
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Chapter 3

Section 10

Meaning of worker

€)

10
(1)

)

However, subsection (2) does not apply to an individual if the
employer tells the insurer who insures the employer against liability
under this Act the name, nature of employment and estimated wages
of the individual—

(a) when the employment begins; and

(b) whenever the insurance is renewed.

Casuals not employed for trade or business

In this Act, worker does not include an individual (the casual
employee) employed by someone (the principal) on a casual basis to
perform work for the principal other than work that is for (or
incidental to) the principal’s trade or business unless the casual
employee is taken to be a worker under any of the following
provisions:

(a) subsection (2) (which deals with casual employment found
through employment agencies);

(b) section 11 (Regular contractors and casuals);
(c) section 17 (Religious workers).

If the casual employee’s employment was found for the employee
by a person who carries on the business of an employment agent, for
this Act the casual employee is taken to be a worker employed by
the employment agent.

Examples of casual employees who are not workers

1 A gardener irregularly employed by the occupier of residential premises to
work in the garden of the premises (unless engaged through an employment
agent—see example 4).

2 A babysitter irregularly employed by the parents of young children (unless
engaged through an employment agent—see example 4).

Examples of casual employees who are workers

3 A gardener regularly employed by the owner of a business to work on the
grounds of the premises where the employer’s business is carried on. The

page 10
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Meaning of worker Chapter 3

Section 11

gardener is taken to be a worker employed to perform work incidental to the
principal’s business (see s (1)).

4 A babysitter irregularly employed by the parents of young children who is
engaged through an employment agent. The babysitter is taken to be a
worker employed by the agent rather than the parents (see s (1) (a) and
s (2)).

5 A babysitter regularly and systematically employed (for example, once a
week over a 6 month period) by the parents of young children. The
babysitter is taken to be a worker employed by the parents under s 11
(Regular contractors and casuals)—see s (1) (b).

1 Regular contractors and casuals

(1) This section applies to the engagement of an individual by a person
(the principal) if—

(a) the individual has been engaged by the principal—

(1) under a contract for services to work for the principal
(whether or not on a casual basis); or

(i1) on a casual basis under a contract of service to perform
work for the principal other than work that is for (or
incidental to) the principal’s trade or business (unless
section 10 (2) applies, which deals with casual
employment found through employment agencies); and

(b) the individual personally does part or all of the work; and

(c) if the principal is a corporation—the individual is not an
executive officer of the corporation.
Note for par (a) (ii)) Section 10 (2) provides that if a casual worker employed

other than for the employer’s trade or business is engaged through an employment
agent, the casual worker is a worker employed by the agent.

(2) For this Act, the individual is taken to be a worker employed by the
principal if—

(a) the engagement, under the contract or similar contracts, has
been on a regular and systematic basis; or
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(b) the individual has (or, apart from any injury, would have had) a
reasonable expectation of the engagement continuing on a
regular and systematic basis (under the contract or similar
contracts), even if the engagement has not been on a regular or
systematic basis.

To work out whether an engagement has been on a regular and
systematic basis, or whether there is (or would have been) a
reasonable expectation of an engagement continuing on that basis,
relevant matters include (but are not limited to) the following:

(a) the terms of all relevant contracts;

(b) the working relationship between the principal and the
individual and all associated circumstances;

(c) the period of the engagement, or the periods of the engagement
if it has not been continuous;

(d) the frequency of work under the contract or similar contracts;

() the number of hours worked under the contract or similar
contracts;

(f) the type of work;

(g) normal arrangements for someone engaged to perform that
type of work.

Examples of individuals who are workers
1 Payment by commission

A sales representative engaged under a 3 month contract for payment by
commission that forms part of a regular and systematic pattern of similar contracts
to work for a real estate agency, canvasser or retailer, even if there is no express or
implied guarantee of continuing work.

2 IT consultant—engagement under indefinite retainer

An information technology consultant engaged on a retainer under which it is
agreed that the consultant will be regularly and systematically available, on call by
the principal, to offer advice or attend at short notice, even if the consultant was
only recently engaged.
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3 Owner-driver of a truck—regular engagement
An owner-driver of a truck engaged by a local ACT carrier for an overnight trip
(leaving regularly on the same day each week), even if any (or all) of the
following apply:

e there is occasionally no work for the driver;

e the driver also works (or is free to work) for other carriers;

e the driver was only recently engaged by the carrier.
4 Taxidriver (non-owner)—regular engagement

A taxidriver engaged by the owner of the taxi under a contract (or contracts) for
services for a certain number of shifts each week on a regular basis even if any (or
all) of the following apply:

e the driver works (or is free to work) different shifts from week to week;
e the driver also works (or is free to work) for other taxi owners;
e the driver was only recently engaged by the taxi owner.

5  Building contractor—exclusive engagement

A bricklayer engaged under contracts for services by a particular builder for some
years, who has worked for almost no-one else over that time, even if there is no
express or implied guarantee of continuing work.

6  Regular casual worker

A gardener engaged by a householder (under contracts of service or for services)
on a regular and systematic basis over a number of years to work in the grounds of
the house. The gardener’s engagement may be found to be ‘regular and
systematic’ even if any (or all) of the following apply:

e there is no express or implied guarantee of continuing work;
* the gardener also works (or is free to work) for other households;
e there have been occasional periods during which the gardener has not
worked for the householder.
Examples of individuals who are not workers
7  Payment by commission—no guarantee of future work

A sales representative engaged under a 3 month contract for services with a real
estate agency, canvasser or retailer, and who is paid by commission, if—

* the contract does not form part of a regular and systematic pattern of
similar contracts; and
e there is no express or implied guarantee that any further similar contract

will be offered, whether in a document or by inference from the working
relationship between the principal and the individual.
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8  IT consultant—occasional engagement

An information technology consultant who is occasionally engaged by a small
business for a week or more at a time under a contract for services, but not on a
regular basis.

9  Owner-driver of a truck—irregular engagement

An owner-driver of a truck engaged under contracts for services with a furniture
retailer whenever available, who has made deliveries every day of the week at
times (for example, just before Christmas), but at other times may go for months
without working for the retailer.

10 Taxidriver (non-owner)—irregular engagement

A taxi driver engaged by the owner of the taxi occasionally, but not regularly or
systematically, under contracts for services to fill in for absent drivers.

11 Building contractor—irregular engagement

A bricklayer engaged under contracts for services by a particular builder several
times a year, but who is not regularly engaged by the builder.

12 Irregular casual worker

A tree surgeon engaged by a householder on an irregular basis (under contracts of
service or for services) to prune the trees around a house. The engagement may
be found not to be ‘regular and systematic’ even if the tree surgeon has been
occasionally engaged by the householder for many years. (However, if the tree
surgeon is engaged through an employment agent, the tree surgeon is a worker
employed by the agent (see s 10 (2).)

Labour hire arrangements

For this Act, an individual is taken to be a worker employed by a
person (the labour hirer) if—

(a) the individual has been engaged by the labour hirer under a
contract for services to work for someone other than the labour
hirer; and

(b) there is no contract to perform the work between the individual
and the person for whom the work is to be performed; and

(c) the individual personally does part or all of the work; and
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2)

€)

(d) if the labour hirer is a corporation—the individual is not an
executive officer of the corporation.

Note 1  This section does not make an employment agent the employer of those
for whom the agency finds work if the workers are engaged directly by
the person for whom the work is to be performed. It makes the labour
hirer the employer only if there is no contractual relationship between
the worker and the person for whom the work is to be performed (see

par (b)).

Note 2 Under s 13 (Subcontracting), the person for whom the work is to be
performed may be liable as ‘principal’ to pay compensation to the
worker, as well as the labour hirer under this section. The ‘principal’
may then recover compensation from the labour hirer (see s 13 (3)).
See also note 3 at the beginning of this chapter.

Subcontracting

If any person (the principal), in the course of or for the purpose of
the principal’s trade or business, contracts with any other person
(the contractor) for the execution by or under the contractor of the
whole or any part of any work undertaken by the principal, the
principal shall be liable to pay to any worker employed in the
execution of the work any compensation that the principal would
have been liable to pay if that worker had been immediately
employed by the principal.

If compensation is claimed from, or proceedings are taken against,
the principal, then, in the application of this Act, references to the
principal shall be substituted for reference to the employer, except
that the amount of compensation shall be calculated with reference
to the earnings of the worker under the employer by whom he or she
is immediately employed.

If the principal is liable to pay compensation under this section, the
principal shall be entitled to be indemnified by any person who
would have been liable to pay compensation to the worker
independently of this section.
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(4) This section does not prevent a worker recovering compensation
from the contractor instead of the principal.

14 Trainees

(1) For this Act, an individual is taken to be a worker employed by a
person (the principal) if—

(a) the individual is engaged under an arrangement (whether or not
under contract) by which training or on-the-job experience is
provided to the individual; and

(b) the training or experience is in relation to work that is for (or
incidental to) the principal’s trade or business; and

(c) the individual performs work that is for (or incidental to) the
principal’s trade or business while so engaged; and

(d) 1if the principal is a corporation—the individual is not an
executive officer of the corporation.

(2) An individual may be taken to be a worker under subsection (1)
even if the individual receives no payment for the engagement.

(3) However, an individual is taken not to be a worker employed by the
principal if—

(a) the engagement of the individual by the principal is arranged
by an educational institution where the individual is enrolled;
and

(b) the engagement is part of a work experience program (however
described) run by the educational institution.

Example of work experience program
work placement program
Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).
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(4) An individual is also taken not to be a worker employed by the

()

principal if—
(a) the individual is an adult with a disability; and

(b) the engagement of the individual by the principal is arranged
by a specialist disability employment service provider; and

(c) the engagement is part of a work experience program (however
described) organised by the provider to help adults with
disabilities to work.

Example of work experience program
work placement program

In this section:

adult with a disability means a person who—

(a) is 16 years old or older; and

(b) has a physical, intellectual or psychiatric disability; and

(c) is likely to suffer from the disability permanently or for an
extended period.

educational institution means—

(a) aschool, college or other educational institution established or
maintained on behalf of the Territory; or

(b) anon-government school under the Education Act 2004, or

(c) an educational institution established under a Territory law or a
law of the Commonwealth or a State.

specialist disability employment service provider means an
organisation (whether or not the organisation is incorporated) that—

(a) provides employment services for people with disabilities; and

(b) is not carried on for the financial benefit of the organisation’s
members.
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16
(1)

Outworkers

This section applies to an individual (the outworker) who is
engaged by a person (the principal) under a contract for services to
treat or manufacture articles or materials, or to perform other
services—

(a) in the outworker’s own home; or

(b) on other premises not under the control or management of the
principal.

To remove doubt, the outworker is taken to be a worker employed

by the principal if—

(a) the outworker is taken to be a worker employed by the
principal under section 11 (Regular contractors and casuals); or

(b) the outworker is taken to be a worker employed by the
principal under section 12 (Labour hire arrangements).

Example of an outworker

A keyboard operator engaged under a contract for services by an information
technology firm to undertake data conversion for the firm (or for another firm) in
the operator’s home.

Timber contractors

This section applies to an individual (the timber contractor) who is
engaged by a person (the principal) under a contract for services to
do any of the following work:

(a) logging (including, for example, felling, crosscutting, snigging,
loading, carting, bundling and debarking);

(b) felling or cutting trees for firewood;
(c) delivering timber or firewood;

(d) clearing timber, cutting scrub, preparing land for tree planting,
planting trees, pruning trees or coppice cleaning.
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