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THE LAW,AND THE PEOPLE.

Australian Capital Territory

Civil Law (Wrongs) Act 2002

An Act to consolidate and reform the statute lablating to wrongs, and for
other purposes
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Chapter 1 Preliminary

Section 1

Chapter 1 Preliminary

1 Name of Act
This Act is theCivil Law (Wrongs) Act 2002

2 Dictionary
The dictionary at the end of this Act is part of this Act.

Note 1 The dictionary at thend of this Act defines certain terms used in this
Act, and includes referencesignpost definition} to other terms
defined elsewhere in this Act.

For exampl e, t h eaccomnmpaapon providdised | ni t i on ¢
section 146. 06 Mmzaanemmdhddt itchre pgreavn der 6
in that section.

Note 2 A definition in the dictionary (including a signpost definitiapplies to
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contrary intention otfise appears (see
Legislation Act s155 and 456(1)).

3 Notes

A note included in this Act is explanatory and is not part of this Act.

Note See thelegislation Act s 127(1), (4) and (5) for the legal status of
notes.

page 2 Civil Law (Wrongs) Act 2002 R44
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Preliminary Chapter 1

Section 4

4 Offences against Actd application of Criminal Code etc
Other legislation applies in relation to offences against this Act.
Note 1 Criminal Code
The Criminal Code, ch 2 applies to the following offences against this
Act (see Code, pt 2.1):
1 section 74 (Offence not to disclose particuteterial)
9 section 80 (False or misleading statements).
1 s 203B (Further reports by insurers).
The chapter sets out the general principles of criminal responsibility
(including burdens of proof and general defences), and defines terms
used for offencedso which the Code applies (egnduct intention,
recklessnesandstrict liability).
Note 2 Penalty units
The Legislation Act, s 133 deals with the meaning of offence penalties
that are expressed in penalty units.
R44 Civil Law (Wrongs) Act 2002 page 3
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Chapter 2 Provisions applying to wrongs generally

Part 2.1 Good samaritans

Section 5

Chapter 2 Provisions applying to wrongs
generally

Part 2.1 Good samaritans

5 Protection of good samaritans from liability

(1) A good samaritan does not incur personal civil liability for an act
done or omission made honestly and without recklessness in
assisting, or giving advice about the is&mce to be given to, a
person who is apparendly

(&) injured or at risk of being injured; or
(b) in need of emergency medical assistance.
(2) However, the protection does not appfy if

(@) the liability falls within the ambit of a scheme edmpulsory
third-party motor vehicle insurance; or

(b) the good samaritanbés capacity
skill was, at the relevant time, significantly impaired by a
recreational drug.

Exampled scheme of compulsory third-party motor vehicle insurance
the scheme under tiRoad Transport (ThirdParty Insurance) Act 2008

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act s 126 and s 132).

(3) In this section:
good samaritarmean$

(a) a person who, acting without expectation of payment or other
consideration, comes to the aid of a person who is

apparently
page 4 Civil Law (Wrongs) Act 2002 R44
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Provisions applying to wrongs generally Chapter 2
Good samaritans Part 2.1

Section 5

(i) injured or at risk of being injured; or
(i) in need of emergency medical @$snce; or

(b) a medically qualified person who, acting without expectation
of payment or other consideration, gives advice by telephone
or another form of telecommunication about the treatment of a
person who is apparendly

(i) injured or at risk of bhieg injured; or

(i) in need of emergency medical assistance.
medically qualified a person isnedically qualifiedif the persod
(a) is adoctor; or

(b) has professional qualifications in a field of health care that are
recognised under an Act; or

(c) works, or has worked, as a member of the ambulance service
or in another paramedical capacity.

R44
01/01/11
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Chapter 2 Provisions applying to wrongs generally

Part 2.2 Volunteers

Section 6

Part 2.2 Volunteers

6 Definitionsd pt 2.2
In this part:
community organisation means a corporation that directs or
coordinates the carrying out of community Wwéiy volunteers.
voluntary basi® a person works on aoluntary basisif the
persorm
(a) receives no remuneration for the work; or
(b) is remunerated for the work but within limits prescribed by

regulation for this definition.

volunteer means a person who carries out community work on a
voluntary basis.

7 Meaning of community work

(1) In this part:
community workmean$§
(a) work for any 1 or more of the following purposes:
(

(i) promoting or encouraging literature, science or the arts;

) areligious, educational, charitable or benevolent purpose

(i) looking after, or giving attention to, people who need care
because of a physical or mental disability or condition;

(iv) sport, recreation or amusement;

(v) conserving resources orprotecting the natural
environment from harm;

(vi) preserving historical or cultural heritage;

(vii) a political purpose;

page 6
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Provisions applying to wrongs generally Chapter 2
Volunteers Part 2.2

Section 8

(viii) protecting or promoting the common interests of the
community generally or a particular section of the
community; or

(b) work declared by regulation to be community work.
(2) However, work is notommunity workif it d
(a) involves acts or threats of violence; or

(b) creates a serious risk to the health or safety of the public or a
section of the public; or

(c) is declaredy regulation not to be community work.

8 Protection of volunteers from liability

(1) A volunteer does not incur personal civil liability for an act done or
omission made honestly and without recklessness while carrying out
community work for a communitgrganisation on a voluntary basis.

(2) However, the protection does not appfy if

(@) the liability falls within the ambit of a scheme of compulsory
third-party motor vehicle insurance; or

(b) the liability is for defamation; or

(c) t he v ol patityéoearrd cut theeavork properly was, at
the relevant time, significantly impaired by a recreational drug;
or

(d) the volunteer was acting, and knew or ought to have known
that he or she was actifg

(i) outside the scope of the activities authorised by the
community organisation; or

(i) contrary to instructions given by the community
organisation.
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Chapter 2
Part 2.2

Section 9

Provisions applying to wrongs generally
Volunteers

10

(1)

(2)

(1)

(2)

3)

(4)

(5)

Liability of community organisations for volunteers

A liability that would, apart from this partttach to a volunteer,
attaches instead to the community organisation for which the
volunteer was carrying out the relevant community work.

A person (theinjured persor) who suffers death, injury, loss or
damage because of the act or omission of ante&r may sue the
volunteer personally onlydf

(a) itis clear from the circumstances of the case that the protection
given under section 8 does not apply to the case; or

(b) the injured person brings an action against the community
organisation and theommunity organisation disputes, in a
defence filed to the action, that it is liable for the act or
omission of the volunteer.

Territory may assume liability of community
organisations for volunteers

This section applies if a community organisatioarries out a
function that is a recognised government responsibility.

The Minister may, by agreement with the community organisation,
assume on behalf of the Territory liabilities of the organisation that
arise under section 9 in carrying out thedtion.

The agreement may be subject to the conditions and limitations the
Minister considers appropriate.

While the agreement is in force, a liability that would, apart from
this section, attach to the community organisation in relation to the
function, attaches instead (subject to the conditions and limitations
of the agreement) to the Territory.

In this section:

recognised government responsibilityneans a responsibility
prescribed by regulation as a recognised government responsibility.
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Provisions applying to wrongs generally Chapter 2
Volunteers Part 2.2

Section 11

11 Directions to community organisations about insurance
etc
(1) The Minister may give written directions to community
organisations about the taking out of insurance, or the adoption of
risk management plans, in relation to liabilities to which this part
applies.
(2) A direction is a disallowable instrument.
Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under thegislationAct.
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Chapter 2 Provisions applying to wrongs generally
Part 2.2A Food donors

Section 11A

Part 2.2A Food donors

11A Definitionsd pt 2.2A
In this part:
donord
(&) means a person who donates féod
(i) in good faith for a charitable or benevolent purpose; and

(i) with the intention that the consumer of the food would not
have to pay for it; but

(b) does not include a person who distributes food donated by
another person for human consumption.

fit for human consumption in relation to foodmeans food that is
not unsafe or unsuitable.

foodd see thd-ood Act 2001section 8.
unsafe in relation to food see thd-ood Act 2001section 12.

unsuitable in relation to food see thdcood Act 2001section 13.

11B Protection of food donors from liability

A donor does not incur civil liability for any personal injury that
results from the ansumption of food donated by the dondr if

(@) the food was fit for human consumption when it left the
possession or control of the donor; and

(b) for food that is required to be handled in a particular way to
ensure it remains fit for human consumpéatie donor told
the person to whom the donor gave the food about the handling
requirements for the food; and
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Provisions applying to wrongs generally Chapter 2
Food donors Part 2.2A

Section 11B

(c) for food that would remain fit for human consumption for only
a limited amount of time after it leaves the possession or
control of the dond@ the donor told the person to whom the

donor gave the food about the time limit on the consumption of
the food.
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Chapter 2

Provisions applying to wrongs generally

Part 2.3 Apologies
Section 12
Part 2.3 Apologies
12 Applicationd pt 2.3
(1) This part applies to civil liability of any kind.
(2) However, this part does not apply to cikdbility for an award of
damages or compensatin
(a) for defamation; or
(b) under any of the following:
(i) theDiscrimination Act 1991
(i) theVictims of Crime (Financial Assistance) Act 1983
(i) theWorkers Compensation Act 1951
13 Meaning of apology in pt 2.3
In this part:
apologymeans an oral or written expression of sympathy or regret,
or of a general sense of benevolence or compassion, in relation to an
incident, whether or not the expression admits or implies fault or
liability in relation to the incident.
14 Effect of apology on liability etc
(1) An apology made by or on behalf of a person in relation to an
incident claimed to have been caused by the pérson
(@) is not (and must not be taken to be) an express or implied
admissionof fault or liability by the person in relation to the
incident; and
(b) is not relevant to deciding fault or liability in relation to the
incident.
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Provisions applying to wrongs generally Chapter 2
Apologies Part 2.3

Section 14

(2) Evidence of an apology made by or on behalf of a person in relation
to an incident claimed to have dre caused by the person is not
admissible in any civil proceeding as evidence of the fault or
liability of the person in relation to the incident.
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Chapter 2 Provisions applying to wrongs generally

Part 2.4 Survival of actions on death

Section 15

Part 2.4 Survival of actions on death
15 Effect of death on certain causes of action

(1) When a person d&d

(a) all causes of action vested in the person survive for the benefit
of the personds estate; and

(b) all causes of action existing against the person survive against
the personébés estate.

(2) This section does not apply to causes of action for cefam

16 Damages in surviving cause of action

(1) This section applies to a cause of action that survives under this part
for the benefit of a dead personds e

(2) The damages recoverable do not include exemplary damages.

(3) If the act or omissin that gave rise to the cause of action caused the
personbs death, the damages recover g

(&) must be calculated without regard to any loss or gain to the
estate resulting from the death; and

(b) do not include damages for

) t he per s oufférisg opfer any bodily or snental
harm suffered by the person or |
expectation of life; or

(i) the personds |l oss of capacity
probable earnings; and

(c) do not include damages of the kind mentioneal
section100(Damages for loss of capacity to perform domestic
services).

(4) However, damages mentioned in subsection (3) (b) (i) may be
recovered i
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Provisions applying to wrongs generally Chapter 2
Survival of actions on death Part 2.4

Section 16

(a) the cause of action related to a personal injury resulting from
an asbesterelated disease; and

(b) the person gave notice under section 51 (Notice of claim)
before the personbds deat h; and

(c) the person died eithér
(i) as aresult of the asbest@dated disease; or

(i) the asbestemelated disease was a contributing factor to
t he peeatb.onds d

(5) The damages may include an amount to compensate for any
reasonable funeral expenses paid or payable by the estate.

(6) An amount to compensate for any reasonable funeral expenses may
be reduced to the extent (if any) that the court considstsajud
equitable having regard to the age and health of the dead person
immediately before the act or omission that gave rise to the cause of
action.

(7) In deciding whether an expense is reasonable for subsection (5),
regard must be had to the religicarsd cultural circumstances of the
dead person and the members of the ¢

(8) In this section:
asbestoselated diseaseneans any of the following diseases:
(a) asbestosis;
(b) asbestos induced carcinoma;
(c) asbestoselated pleuralideases;
(d) mesothelioma,;
(e) adisease prescribed by regulation.
member of a deadd seesectomB30s f ami |y

R44 Civil Law (Wrongs) Act 2002 page 15
01/01/11 Effective: 01/01/11-08/03/12

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 2

Provisions applying to wrongs generally

Part 2.4 Survival of actions on death
Section 17
17 If person liable dies before or at time of damage

(1) This section appliesaf
(a) damage was suffered because of an act or omjsanoh
(b) a person against whom there would have been a cause of action

for the act or omission died before or at the same time as the
damage was suffered.

(2) For this part, the cause of action is taken to have existed against the
person before his oreh death.

18 Saving of rights additional to pt 2.4

(1) The rights given by this part for the benefit of estates of dead people
are additional to, and do not limit, rights given by part 3.1
(Wrongful act or omission causing death).

(2) This part as it r@tes to causes of action against estates of dead
people applies in relation to causes of action under part 3.1 in the
same way as it applies in relation to other causes of action that
survive under this part.

(3) The rights given by this part for the béheof estates of dead
people, and the obligations under this part against estates of dead
people, are additional to, and do not limit, rights or obligations
under theRoad Transport (ThirdParty Insurance) Act 2008
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Provisions applying to wrongs generally Chapter 2

Proceedings against and contributions between wrongdoers Part 2.5
Section 19
Part 2.5 Proceedings against and
contributions between
wrongdoers
19 Definitionsd pt 2.5
In this part:

courtincludes arbitrator.

damagemeans loss of any kind (including loss of life, personal
injury, damage to property and economic loss).

wrong means an act or omission (whether or not an offénce)

(a) that gives rise to a liability in tort in relation to which a defence
of contributory negligence is available at common law; or

(b) that amounts to a breach of a contractual duty of care that is
concurrent and coextensive with a duty of care in tort.

20 Each of several wrongdoers can be sued

(1) A judgment or decision against a person for damage caused by a
wrong does not bar an action against someone else who is also liable
for the same damage.

(2) However, if separate actions are brought in relation to the same
damagé

(a) the total amount recovered in the actions cannot exceed the
amount of damages awarded in the judgment or decision given
first or, if that amount is amended on appeal, tmount as
amended; and

R44 Civil Law (Wrongs) Act 2002 page 17
01/01/11 Effective: 01/01/11-08/03/12

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 2 Provisions applying to wrongs generally
Part 2.5 Proceedings against and contributions between wrongdoers

Section 21

(b) the plaintiff is only entitled to costs in the action for which
judgment or decision is given first (including costs on appeal
from the judgment or decision), unless the court considers
there were reasonable grounds for bringitige actions
separately.

21 Right of contribution

(1) A person (thefirst person) who is liable for damage caused by a
wrong can recover contribution from someone elseo(aributory)
who is also liable for the same damage.

(2) The contribution must benaamount that the court considers just and
equi tabl e having regard t o t he e X
responsibility for the damage.

(3) However, the first person is not entitled to contribution under this
section iB

(a) the first person is liable tovdemnify the contributory against
the contributoryods |iability for t

(b) the court exempts the contributory from liability to make
contribution; or

(c) the court has directed that contribution to be recovered from a
person for the damageascomplete indemnity for the damage.

22 Effect of pt 2.5
(1) This part does nét

(a) affect any criminal proceeding against a person in relation to
an act or omission; or

(b) make enforceable an agreement for indemnity that would not
have been enforcelghif this part had not been enacted.

(2) This part has effect subject to tHguilding Act 2004 part 9
(Limitation of liability).
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Liability for death or injury Chapter 3

Wrongful act or omission causing death Part 3.1
Preliminaryd liability for death Division 3.1.1
Section 23
Chapter 3 Liability for death or injury
Part 3.1 Wrongful act or omission
causing death
Division 3.1.1 Preliminaryd liability for death
23 Definitionsd pt 3.1
In this part:

child includes a grandchild and a stepchild.

member of a de add qachofdhe folowingpeopreiid vy
amemberof a dead personds family:

(a) a domestic partner; or

(b) a child of the persofincluding a child born alive after the
death);

(c) a person to whom the dead person acted, immediately before
his or her death, in place of a parent;

(d) a parent of the person;

() a person who acted, i mmedi ately
death, in plae of a parent to the dead person;

() a brother, a sister, a hdifother and a halfister of the person;
(g) aformer spouse or civil partner of the person.

parent includes a stepfather, a stepmother, a grandfather and a
grandmother.
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Chapter 3
Part 3.1

Liability for death or injury
Wrongful act or omission causing death

Division 3.1.2 Liability and damages for death

Section 24

Division 3.1.2 Liability and damages for death

24

25
1)

(2)

3)

(4)

(5)

Liability for a personé6és death
Ifo

@ a personbs death is caused by
(whether or not an offence); and

(b) the act or omission would, if death had not resulted, have
entitled the person to recer damages in an action for personal
injury;

the person who would have been liable if the death had not resulted

is liable to an action for damages despite the death and whether or
not the death was caused by circumstances that were an offence.

Damages f or a personds death

In an action under this part, the court may award, to the people for
whose benefit the action is brought (teneficiariey, the damages
that it considers to be proportional to the damage to them resulting
from the death.

Subsection (1) has effect subject to part 7.1 (Damages for personal
injuriesd exclusions and limitations).

The amount of damages awarded must, after deducting the costs not
recovered from the defendant, be divided between the beneficiaries
in the share the court decides.

The damages may include an amount to compensate for any of the
following expenses paid or payable by a beneficiary:

(a) reasonable funeral expenses;

(b) reasonable medical or hospital expenses related to the injury
that resultedn the death.

An amount to compensate for any reasonable funeral expenses may
be reduced to the extent (if any) that the court considers just and
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Liability for death or injury Chapter 3

Wrongful act or omission causing death Part 3.1
Liability and damages for death Division 3.1.2
Section 26

equitable having regard to the age or health of the dead person
immediately before the wrongful act omassion that caused the
death.

(6) In deciding whether an expense is reasonable for subsectita),(4)
regard must be had to the religious and cultural circumstances of the
dead person and the members of the ¢

26 Amounts not taken into account in assessing damages
for death

In assessing damages in relation to liability under this part, the
following must not be taken into account to reduce the damages:

(@) an amount paid or payable on the death of, or personal injury
to, the dead peos under a contract of insurance;

(b) an amount paid or payable out of a superannuation, provident
or similar fund, or as a benefit from a friendly society, benefit
society, lodge or trade union;

(c) an amount paid or payable because of the deathuoy iof the
dead person thatds

(i) a payment instead of leave; or

(i) a payment of a pension or another social security or
veterans benefit;

(d) an amount paid or payable as a gratuity on the death of the
dead person;

(e) an amount in relation tthe acquisition by a member of the
dead persondés fa&mily, after the de

() a house, or an interest in a house, used at any time as the
member s home; or

(i) the household contents, or an interest in the household
contents, of the house;
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Chapter 3
Part 3.1
Division 3.1.2 Liability and damages for death

Section

27

Liability for death or injury
Wrongful act or omission causing death

27

(1)

(2)

3)

() a premium that would have become payable under a contract of
insurance on the life of the dead person if the person had lived
beyond the time when he or she died.

Contributory negligence not defence in relation to death

If a person has died partly et se of the personods
reasonable carec@ntributory negligencg and partly because of
someone el seds wrong, t he damages
this part for the wrong must not be reduced because of the
contributory negligence.

Subsection1) has effect subject to part 7.1 (Damages for personal
injuriesd exclusions and limitations).

In this section:
wrong means an act or omission (whether or not an offénce)
() that gives rise to a liability in tort; or

(b) that amounts t@ breach of a contractual duty of care that is
concurrent and coextensive with a duty of care in tort.
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Liability for death or injury Chapter 3
Mental harm Part 3.2

Section 32

Part 3.2 Mental harm

32 Definitionsd pt 3.2
In this part:

child, of a person, means the son, daughter, grandson,
granddaughter, stepson or stepddagof the person, or someone to
whom the person is acting in place of a parent.

consequential mental harmto a person, means mental harm to the
person that is a consequence of bodily injury to the person.

family member of a person, meads

(a) a domesc partner;

(b) a parent or child of the person; or

(c) a brother, sister, habfrother or haHsister of the person.

mentalharm t o a per son, means | mpair men
condition.

negligencemeans failure to exercise reasonable care and skill.

parent of a person, means the father, mother, grandfather,
grandmother, stepfather or stepmother of the person, or someone
acting in place of a parent to the person.

pure mental harm to a person, meammental harm to the person
other than consequential mental harm.

33 Personal injury arising from mental or nervous shock

In an action for personal injury, the plaintiff is not prevented from
recovering damages only because the injury arose completely or
partly from mental or nervous shock.
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Chapter 3 Liability for death or injury

Part 3.2 Mental harm
Section 34
34 Mental harmd duty of care

(1) A person (thelefendan} does not owe a duty to another person (the
plaintiff) to take care not to cause the plaintiff mental harm unless a
reasonabl e person i nouldHawe foleseénendant 6
that a person of nor mal fortitude i
the circumstances of the case, suffer a recognised psychiatric illness
if reasonable care were not taken.

(2) For the application of this section in relation tog@urental harm to
a person, the circumstances of the case to which the court must have
regard includé

(@) whether or not the mental harm was suffered as the result of a
sudden shock; and

(b) whether the plaintiff withessed, at the scene, a person being
killed, injured or put in danger; and

(c) the nature of the relationship between the plaintiff and anyone
killed, injured or put in danger; and

(d) whether or not there was a gperisting relationship between
the plaintiff and the defendant.

(3) For theapplication of this section in relation to consequential mental
harm to a person, the circumstances of the case to which the court
must have regard include the nature of the bodily injury out of
which the mental harm arose.

(4) This section does not affedhe duty of care a person (the
defendanj has to another person (tipdaintiff) if the defendant
knows, or ought reasonably to know, that the plaintiff is a person of
less than normal fortitude.

35 Mental harmd damages

(1) Damages must not be awarded pure mental harm to a person
resulting from negligence unless the harm consists of a recognised
psychiatric illness.
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Liability for death or injury Chapter 3
Mental harm Part 3.2

Section 36

(2) Damages must not be awarded for economic loss for consequential
mental harm to a person resulting from negligence unless the harm
corsists of a recognised psychiatric illness.

36 Extensions of liability under pt 3.2 in certain cases

1) A personds I|iability in relation to
or omission by which someone el#¥) (s killed, injured or put in
danger includs liability for injury arising completely or partly from
mental or nervous shock received®by

(a) aparent of A; or
(b) a domestic partner of A; or

(c) another family member of A, if A was killed, injured or put in
danger within the sight or hearingtbe other family member.

(2) If 2 or more family members bring, or may bring, actions in relation
to liability arising under subsection (1) out of the same act or
omission, the court may proceed in the way the court considers
appropriate and may makeetbrders the court considers appropriate
aboud

(@) which family members are parties to the action; and
(b) who is to have the conduct of the action.

(3) The action is for the benefit of all family members who are parties
to the action.

(4) The court my award the damages that it considers to be
proportional to the damage to the plaintiffs resulting from the
wrongful act or omission.

(5) Subsection (4) has effect subject to part 7.1 (Damages for personal
injuriesd exclusions and limitations).

(6) Theamount of damages awarded must, after deducting the costs not
recovered from the defendant, be divided between the plaintiffs in
the shares the court decides.
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Chapter 3 Liability for death or injury

Part 3.3 Temporary exclusion of liability for terrorism-associated risks
Section 37
Part 3.3 Temporary exclusion of liability

for terrorism-associated risks

37 Meaning of act of terrorism for pt 3.3
(1) In this part:
act of terrorismmeans the use or threat of actiah if
() the action falls within subsection (2); and

(b) the use or threat is designed to influence a government or to
intimidate the public or a section thfe public; and

(c) the use or threat is made for the purpose of advancing a
political, religious or ideological cause.

(2) Action falls within this subsection ifdt
(a) involves serious violence against a person; or
(b) involves serious damage to peaty; or

(co endanger s a personods i f e, ot her
committing the action; or

(d) creates a serious risk to the health or safety of the public or a
section of the public; or

(e) is designed seriously to interfere with or seriouslgissupt an
electronic system.

(3) The use or threat of action falling within subsection (2) that involves
the use of firearms or explosives is terrorism whether or not
subsection (1) (b) is satisfied.

(4) In this section:
actionincludes action outsidé¢ ACT or Australia.

government includes the government of another Australian
jurisdiction or a foreign country.
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Liability for death or injury Chapter 3
Temporary exclusion of liability for terrorism-associated risks Part 3.3

Section 38

38
1)

(2)

3)

personmeans a person anywhere, whether in or outside the ACT or
Australia.

property means property located anywhere, whether in or outside
the ACT or Australia.

public includes the public of a place outside the ACT or Australia.

Limitation of liability for acts of terrorism

There is no right of action for death or injury (or both) arising out of
the use of a motor vehicle if the deathmgury (or both) are caused
by an act of terrorism.

Subsection (1) does not remove the liabdity
(a) of someone who commits or promotes the act of terrorism; or

(b) of an employer to pay compensation under iNerkers
Compensation Act 195for any corresponding law of the
Commonwealth, a State or another Territory) to a worker.

This section applies despite thHeoad Transport (ThirdParty
Insurance) Act 20Q8section 25 (CTkhsurer to indemnify insured

people).

R44
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Chapter 4 Negligence
Part 4.1 Preliminaryd negligence
Section 40
Chapter 4 Negligence
Part 4.1 Preliminaryd negligence
40 Definitionsd ch 4
In this chapter:
harm means harm of any kind, and includes
(a) personal injury; and
(b) damage to property; and
(c) economic loss.
negligencemeans failure to exercise reasonable care and skill.
41 Applicationd ch 4
(1) This chapter applies to all claims for damages for harm resulting
from negligence, whether the claim is brought in tort, in contract,
under statute or otherwise.
(2) However, this chapter does not apply to a claim undev\bekers
Compensatin Act 1951
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Negligence Chapter 4
Duty of care Part 4.2

Section 42

Part 4.2 Duty of care

42 Standard of care

For deciding whether a person (tHefendan} was negligent, the

standard of care required of the defendant is that of a reasonable
person in the defendantds position
information that the defendant either had, or ought reasonably to

have had, at the time of the incident out of which the harm arose.

43 Precautions against riskd general principles

(1) A person is not negligent in failing to take precautions against a risk
of harm unles3

(a) the risk was foreseeable (that is, it is a risk of which the person
knew or ought to have known); and

(b) the risk was not insignificant; and

(cin the <circumstances, a reasonab
position would have takendke precautions.

(2) In deciding whether a reasonable person would have taken
precautions against a risk of harm, the court must consider the
following (among other relevant things):

() the probability that the harm would happen if precautions were
nottaken;

(b) the likely seriousness of the harm;
(c) the burden of taking precautions to avoid the risk of harm;

(d) the social utility of the activity creating the risk of harm.
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44 Precautions against riskd other principles

In a proceeding in relation t@bility for negligencé

(@) the burden of taking precautions to avoid a risk of harm
includes the burden of taking precautions to avoid similar risks
of harm for which the person may be responsible; and

(b) the fact that a risk of harm could have besoided by doing
something in a different way does not of itself give rise to or
affect liability for the way in which it was done; and

(c) the subsequent taking of action that would (had the action been
taken earlier) have avoided a risk of harm doesafatself
give rise to or affect liability in relation to the risk and is not of
itself an admission of liability in relation to the risk.
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Part 4.3 Causation

45 General principles

(1) A decision that negligence caused particular harm comprises the
following elements:

(a) that the negligence was a necessary condition of the happening
of the harm (6factual causationodo) ;

(b) t hat it i s appropriate for t he s
liability to extend to the harm so caused ($lepe of liability.

(2) However, if a person (thelaintiff) has been negligently exposed to
a similar risk of harm by a number of different people (the
defendant$ and it is not possible to assign responsibility for causing
the harm to any 1 or more of th&m

(a) the court nay continue to apply the established common law
principle under which responsibility may be assigned to the
defendants for causing the harm; but

(b) the court must consider the position of each defendant
individually and state the reasons for bringing tlefendant
within the scope of liability.

(3) In deciding the scope of liability, the court must consider (among
other relevant things) whether or not, and why, responsibility for the
harm should be imposed on the negligent party.

46 Burden of proof

In deciding liability for negligence, the plaintiff always bears the
burden of proving, on the balance of probabilities, any fact relevant
to the issue of causation.
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Negligence
Other provisionsd negligence

Part 4.

47

48
1)

(2)

4 Other provisionsd negligence

Contributory negligence can defeat claim

In decidirg the extent of a reduction of damages because of
contributory negligence, a court may decide on a reduction of 100%
if the court considers it is just and equitable to do so, with the result
that the claim for damages is defeated.

Remedy available if claim fraudulent
This section applies to a persod if

(@) the person did, or omitted to do, something in relation to a
claim; and

(b) the person did, or omitted to do, the thling
(i) for the purpose of obtaining a financial benefit; or
(i) knowingthat the thing (or something else resulting from
doing or omitting to do the thing) is false or misleading.

Example of something done in relation to claim
the making of a statement

Example of something resulting from the doing of the thing
the statement

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

If this section applies to a claimant in relation to a cfaim

(@) a persa who has a liability in relation to a payment,
settlement, compromise or judgment relating to the claim is
relieved from the liability to the extent of the financial benefit
obtained by the claimant; and

(b) a person who has paid an amount to the clainmarelation to
the claim (whether under a settlement, compromise, judgment
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Section 48

or otherwise) is entitled to recover from the claimant the
amount of the financial benefit obtained by the claimant and
any costs incurred in relation to the claim.

(3) If this section applies to a person other than a claimant in relation to
a claim, the claimant is entitled to recover from the person as a debt
the amount of the financial benefit obtained by the person and any
costs incurred by the claimant in relation to thenslai
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Chapter 5 Personal injuries claimsd pre-
court procedures

Part 5.1 Preliminaryd ch 5

49 Definitionsd ch 5

In this chapter:

claim means a claim (however described) for damages based on a
liability for personal injury, whether the liability is based in tort
contract or on another form of action (including breach of statutory
duty), and, for a fatal injury,
dependants or estate.

claimant means a person by whom, or on whose behalf, a claim is
made.

complying notice ottlaim means a notice of claim under sectiin
(Notice of claim) or section 55 (Claimant may add later
respondents) that is given as required under this chapter.

contribution noticed see section 57 (Respondent may add someone
else as contributor).

contributor means a person added as a contributor under section 57
(Respondent may add someone else as contributor).

court, in relation to a claim, meads

(a) if a proceeding based on a claim has been hEgoe court
hearing the proceeding; or

(b) if no proceedig based on the claim has been bégancourt
with jurisdiction to hear the claim.

insurer, of a person in relation to a claim, means the insurer or other
entity providing, or purportedly providing, the person cover or an
indemnity against the claim.
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Section 50

party means claimant, respondent or contributor.
respondenimeans a person wéo
(a) is arespondent under section 51 (Notice of claim); or
(b) is a later respondent under section 55 (Claimant may add later
respondents).
50 Applicationd ch 5

(1) This chapter applies to all claims for damages for personal injury,
including claims to which theRoad Transport (ThirdParty
Insurance) Act 20Q&hapter 4 (Motor Accident Claims) applies.

(2) However, this chapter does not appl§ to

(&) a claim for corpensation under th&/orkers Compensation
Act 1957, or

(b) a claim for whicld

() notice has been given by or for the claimant under the
Limitation Act 1985 section 30A2) (Special provision
for injuries to children); and

(i) notice has been given by respondent under that Act,
section 30A(6).

(3) Also, this chapter does not apply to a claim for damages for personal
injury if a claim for compensation has been made undebikers
Compensation Act 1954 relation to the injury.

(4) Despite subseion (3), part 5.2 (Claims procedures) applies to a
claim for damages for personal injury, even though a claim for
compensation may have been made under tWerkers
Compensation Act 1954 relation to the injury, &

(@) the Road Transport (ThirdParty Insurance) Act 20Q8
chapterd applies to the claim; or
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(b) the claim is made against a person who is not an employer or
insurer in relation to the injury under th&Vorkers
Compensation Act 195thapter 6 (Claims) even though it is
also made against suatperson.
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Part 5.

51
1)

(2)

3)

2 Claims procedures

Notice of claim

Before a claimant brings a proceeding against someone else (a
respondent based on a clainn relation to a personal injury, the
claimant must give the respondent written notice of the claim.

Note 1 A proceeding must be brought before the end of the relevant limitation
period under th&imitation Act 1985

Note 2 If a form is approved under s 222 for a notice of claim, the form must be
used.

The notice must

(a) contain a statement of theformation required by regulation;
and

(b) authorise each of the following to have access to the records
and sources of information relevant to the claim that are
requiredby regulation

(i) the respondent;

(i) if the respondent is insured against tblRimod the
respondentds insurer for the

(c) be accompanied by the documents required by regulation.

The notice must be given within the period that ends on the earlier
of the following days:

(a) the day that is #honths afted

() the day the accident giving rise to the personal injury
happened; or

(i) if symptoms of the injury are not immediately appadent
the day symptoms of the injury first appear;

(b) the day that is 4 months after the later of the following days:
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(i) the day theclaimant first instructs a lawyer to provide
advice about seeking damages for the personal injury;

(i) the day the respondent is identified.

(4) If the claima nt i's a child, the cl ai mant 0 s
may givethe notice for the claimant.

Note For another procedure for a claim in relation to a personal injury
suffered by a child, see theimitation Act 1985 s 30A (Special
provision for injuries to children).

(5) If the notice is not given within the period required under
subsectior(3), areasonable excuder the delay must be given in
the notice or by separate written notice to the respondent.

Note If the notice is not given as required under s (3), the obligation to give
the notice continues until it is given (see Legislation Act, s.152)

(6) Without limiting subsection (5), an excuse is reasonable if it is
prescribed by regulation for this section.

(7) If the respondent knows of anyone elseglevant persoip against
whom a proceeding based on the claim may be begun by the
claimant, he respondent mustyithin the period prescribed by
regulation (or, if no period is prescribed, within 1 month after the
day the respondent receives the notice)

(a) give a copy of the notice to each relevant person; and

(b) tell the claimant in writingabout each relevant person and give
the claimant a short written statement explaining why each of
them may be a relevant person.

@ I f the respondent is a child, the re€
may comply with subsection (7) for the respondent.
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52 Preliminary response to claimant
(1) A respondent must, in writing and within the required pé¥iod

(@ give notice to the <claimant unde
response to notice of claim); or

(b) if the respondent cannot decide on the informaitiaine notice
whether or not the respondent is properly a respondent to the
claimd tell the claimant, in writing, about the further
information the respondent reasonably needs to decide whether
the respondent is properly a respondent to the claim; or

(c) if the respondent considers that the respondent is not properly a
respondent to the claim, tell the claimant, in writing, that the
respondent considers the respondent is not properly a
respondent to the claim and give the claimant, in widing

(i) reasonswhy the respondent considers the respondent is
not properly a respondent to the claim; and

(i) any information the respondent has that may help the
claimant identify someone who should be a respondent to
the claim.

(2) If the claimant is told that fumer information is needed under
subsection (1jb), the claimant mustyithin the required periail

(a) give the respondent the further information; or

(b) tell the respondent, in writing, that the claimant considers the
respondent to be properly a resgent to the claim and
requires the respondent to give notice to the claimant under
section 54.

(3) Within the required period after beingiven information under
subsection (2ja), the respondent mushaving regard to that
informatiord

(a) give noticeto the claimant under section 54; or
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(b) if the respondent considers that the respondent is not properly a
respondent to the claim, tell the claimant, in writing, that the
respondent considers the respondent is not properly a
respondent to the claim agd/e the claimant, in writing

(i) reasons why the respondent considers the respondent is
not properly a respondent to the claim; and

(i) any information the respondent has that may help the
claimant identify someone who should be a respondent to
theclaim.

(4) If the claimant is told under subsection (&) or subsection (3p)
that the respondent is not properly a respondent to the claim, the
claimant must, within the required period, tell the respondent, in
writing, tha®

(@) the claimant accepts thdhe respondent is not properly a
respondent to the claim; or

(b) the claimant considers the respondent to be properly a
respondent to the claim and requires the respondent to give
notice to the claimant under section 54.

(5) Advice given to the respondent under subsectior(apoes not
prevent the claimant from giving the respondent another notice of
claim under section 51 at a later time.

(6) In this section:
required periodmean$
(a) the period prescribed by regulatiom; o
(b) if no period is prescribed, the following:

(i) for subsection (B 1 month after the day the respondent
receives a notice of claim under sectidn
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(i) for subsection (3 1 month after the day the claimant is
told under subsectiofl) (b) that futher information is
needed,;

(i) for subsection (3 1 month after the day the respondent
is given the information;

(iv) for subsection (4 1 month after the day thdaimant is
told under subsection (13) or (3)(b) that the respondent
IS not propest a respondent to claim.

53 Acknowledgment that proper respondent not admission
of liability

Advice by a respondent that the respondent considers that the
respondent is properly a respondent to a claim is not an admission of
liability by the respondent irelation to the claim.

54 Respondent s response to notice of
(1) This section applies if a respondé&nt

(a) considers the respondent to be properly a respondeat to
claim; or

(b) is told under section 52) (b) or (4)(b) (Preliminary response
to claimant) that the claimant considers the respondent to be
properly a respondent to a claim.

(2) The respondent must, within the required period, give the claimant
written notice (aesponsgd

(a) stating whether the respondent is satisfied that theenat a
complying notice of claim; and

(b) if the respondent is not satisfiéddentifying the
noncompliance and stating whether the respondent waives
compliance with the requirements; and
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(c) if the respondent does not waive compliance with the
requirenent® allowing the claimant a reasonable period, of at
least 1 month, stated in the responge to

(i) satisfy the respondent that the claimant has complied with
the requirements; or

(i) take reasonable action stated in the response to remedy
the noncompénce.

(3) If the respondent does not give a response within the required
period, the respondent is conclusively presumed to be satisfied that
the notice is a complying notice of claim.

(4) If subsection (2]c) applies, the respondent must, withimarth
after the day the period stated in the response ends, give the
claimant a written notice

(a) stating that the respondent is satisfied the claimant has
complied with the relevant requirements, is satisfied with the
action taken by the claimant temedy the noncompliance, or
waives the noncompliance; or

(b) stating that the respondent is not satisfied that the claimant has
taken reasonable action to remedy the noncompliance, and
giving full particulars of the nol
failure to remedy it.

(5) In this section:
required periodmean$

(a) if the respondent responds directly to the claimant under this
section as mentioned in section(82(a)d the period applying
under section 521); and

(b) in any other cage
(i) the perod prescribed by regulation; or

(i) if no period is prescribed, the later of the following:
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(A) if the respondent gives notice to the claimant under
section 523)(a)d 1 month after the day the
respondent is given the further information under
section 2 (2) (a);

(B) if the claimant tells the respondent under
section52(2) (b) or (4)(b) that the claimant
considers the respondent to be properly a respondent
to the claind 1 month after the day the claimant
tells the respondent under that paragraph.

55 Claimant may add later respondents

(1) After a claimant has given notice of a claim to a respondent under
section 51, the claimant may add someone else as a respondent (a
later respondentto the claim by giving the later respond@&nt

(a) anotice of a clan complying with section 5@2); and

(b) copies of other documents given to or received from any other
respondent under this chapter.

(2) However, the claimant may add a later respondentonly
(a) within the time prescribed by regulation; or
(b) if the later respondent and all parties to the claim agree; or
(c) if the court gives leave.

(3) If the claimant adds a later respondent under this séction

() the later respondent must respond to the notice as if it were a
notice of aclaim given under seicin 51; and

(b) the claimant must, in writing, tell each other respondent of the
addition within the time prescribed by regulation.
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56 Multiple respondents

(1) If there are 2 or more respondents to a claim, one of the respondents
(ther e s p on de nmasage) roay aat for 1 or more of the
other respondents under this chaptith the agreemendf the other
respondents.

(2 The responden®sd claim manager

(&) may exercise the functions given under this chapter in relation
to the claim and the claimafdr all respondents for whom the
respondentsd claim manager acts,; &

(b) must act as far as practicable with the agreement of the other
respondents for whom the manager acts.

(3 Action taken, or an agreement ma d e,
manager in elation to the claim is binding on each respondent for
whomt he respondents6é claim manager a

claimant.
4 However, if the respondentsd claim
of t he manager 0s authority under

subsection(1), the manager is liable to each other respondent who is
a party to the agreement for any loss suffered by the other
respondent.

57 Respondent may add someone else as contributor

(1) A respondent who receives a complying notice of claim may, within
the time prescribed by regulation, add someone else as a contributor
for this chapter by giving the person a written noticedjatribution

notice)o
(@) claiming an indemnity from, or combution towards, the
respondentds I|iability; and
(b) stating the grounds on which the respondent holds the person
liable; and
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(2)

3)

58
1)

(2)

(c) stating any other information prescribed by regulation; and

(d) accompanied by copies of documents about the claim given to
or received from any other party under this chapter.

If the time prescribed under subsection (1) for adding a contributor
has ended, the respondent may add someone else as a contributor
only ifd

(a) the contributor and all parties to the claim agore
(b) the court gives leave.

If the respondent adds someone else as a contributor under this
section, the respondent must give a copy of the contribution notice
to each other partyithin the time prescribed by regulation.

Contributorebs respons

A contributor must, within the period prescribed by regulation (or, if
no period is prescribed, within 1 month after the day the contributor
receives a contribution notigegive the respondent who gave the

contribution notice a written response gthc ont ri but or 6s

responsgd

(a) containing a statement of information prescribeddgulation;
and

(b) accompanied by the documents (if any) prescribed by
regulation.

The contributordsdresponse must

(@) whether the claim for the contribution or indemnity claimed in
the contribution notice is admitted, denied or admitted in part;
and

(b) if the claim for the contribution or indemnity is admitted in
pard the extent to which it is admitted.
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(3) Anadmissim of | iability indthe contribut

(a) is not binding on the contributor in relation to any other claim;
and

(b) is not binding on the contributor at all if it later appears the
admission was induced by fraud.

(4) If the respondent requiremformation provided by a contributor
under this section to be verified by statutory declaration, the
contributormust verify the information by statutory declaration.

59 Claimant s failure to give compl yi

(1) If a claimant does not givee complying notice of claim, the claimant
cannot proceed further with the claim unfiess

(a) the respondent to whom notice of the claim was purportedly
givernd

(i) has given the claimant a written notice to the effect that
the respondent is satisfied thetice is a complying notice
of claim or the claimant has taken reasonable action to
remedy the noncompliance; or

(i) is presumed, under section6483 ) ( Respondent ds
to notice of claim), to be satisfied the notice is a
complying notice of claimor

(b) the respondent has waived any noncompliance; or
(c) the court, on application by the claimant

(i) declares that the claimant has remedied the
noncompliance; or

(i) authorises the claimant to proceed further with the claim
despite thenoncompliance.
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(2) An order of the court under subsection (@) may be made on
conditions the court considers necessary or appropriate to minimise
prejudice to a respondent from the c

60 Legal disabilities

(1) A claimant is notrequired to comply with an obligation under this
chaptemwhile the claimant is under a legal disability.

Note If the claimant is a child, under s 51 (4) a parent or guardian of the child
may give the notice of claim for the child.

(2) The period within with the obligation must be complied with
begins when the c¢cl aimantés | egal di s

(3) This chapter applies to the claimant &s if

(a) a reference to the day the accident giving rise to the personal
injury happened were a reference to the dayadlHeai mant 6 s
legal disability ends; and

(b) all other changes were made to give effect to this section.

(4) This section does not prevent a claimant, or a person acting for a
claimant, from complying with an obligation under this chapter
while the claimat is under a legal disability.

(5) In this section:

legal disabilityd a claimant is under degal disability in the
circumstances in which a person is under a disability for the
Limitation Act 1985

61 Respondent must attempt to resolve claim

(1) A respamdent must, within the period prescribed by regulation (or, if
no period is prescribed, within 6 months after the day the respondent
receives a complying notice of claién)
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(a) take any reasonable steps necessary to find out about the
accident claimed todve given rise to the personal injury to
whichthe claim relates; and

(b) give the claimant written notice statihg
(i) whether liability is admitted or denied; and

(i) if contributory negligence is claimédthe degree of the
contributory negligence expssed as a percentage; and

(c) if the claimant made an offer of settlement in the notice of
claimd tell the claimant whether the respondent accepts or
rejects the offer; and

(d) if the claimant did not make an offer géttlement in the notice
of claimd invite the claimant to make a written offer of
settlement; and

(e) make a fair and reasonable estimate of the damages to which
the claimant would be entitled in a proceeding against the
respondent; and

() eithed

() make a written offer, or counteroffeof settlement to the
claimant setting out in detail the basis on which the offer
is madejpr

(i) settle the claim by accepting an offer made by the
claimant.

(2) If a notice of claim is not a complying notice of claim, a respondent

is taken to haveeen given a complying notice of claim widen

(@) the respondent gives the claimant written notice that the
respondent waives compliance with the requirement that has
not been complied with or is satisfied the claimant has taken
reasonablaction to remedyhe noncompliance; or
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(b) the court makes a declaration that the claimant has remedied
the noncompliance, or authorises the claimant to proceed
further with the claim despite the noncompliance.

(3) An offer, or counteroffer, of settlement must be accompanied by a
copy of medical reports, assessments of cognitive, functional or
vocational capacity and all other material, including documents
rel evant to assessing ecoommomi c | oss
control that may help the person to whom the offer is made make a
proper assessment of the offer.

(4) A respondent or claimant to whom a written offer, or counteroffer,
of settlement is made must, unless a response to the offer is to be
made undesubsection (1{c), respond in writing to the offer within
the period prescribed by regulation after the day the respondent or
claimant receives it (or, if no period is prescribed, within 3 months),
indicating acceptance or rejection of the offer.

(5) An admission of liability by a respondent under this seétion

(a) is not binding on the respondent in relation to any other claim;
and

(b) is not binding on the respondent at all if it later appears the
admission was induced by fraud.

62 Consequences of noncompliance with pt 5.2

(1) If a claimant does not comply with the requirements of this part, a
court in which the claimant begins a proceeding based on the
claimd

(@ may, on a respondentds applicati ot
t he r es p o nassnibhcluding egahamdunwvestigation
costs) reasonably incurred by the respondent because of the

claimant s noncompliance; and
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(b)) may only award interest i n the cl
for which the claimant was in noncompliance if the coart i
satisfied there is a reasonable excuse for the noncompliance.

(2) If arespondent does not comply with the requirements of this part, a

court in which the respondent defends a proceeding based on the

claim may, on a <c¢l ai mainggawardiappl i cat
the cl aimantdés favour costs (includi
reasonably incurred by the <c¢l ai mant

noncompliance.
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Section 63

Part 5.3 Obligations of parties to give
documents and information
63 Purposed pt 5.3

The pupose of this part is to put the parties in a position where they
have enough information to assess liability and quantum in relation
to a claim.

64 Claimant to give documents etc to respondent

(1) A claimant must give a respondént

(@) copiesofthefob wi ng i n the c¢cl aimantés pos
(i) reports and other documents about the accident claimed to
have given rise to the personal injury to which the claim
relates;
(i) reports about t he cl ai mant 6s

prospects of rehabilitation;

(i) reports about t he cl ai mant 6s C

vocational capacity; and

(b) information reasonably requested by the respondent about any
of the following:

(i) the accident;
(i) the nature of the personal injury and of any consequent
disabilites;
(i) if applicable, the medical treatment and rehabilitation
services the claimant has sought or obtained,

(ivy the clai mantds medi cal history,

the claim, and any other claims for damages for personal
injury made by thelaimant;

(vy the claimantds claim for past
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Section 65

(vi) any claim known to the claimant for gratuitous services
consequent on the claimantds per

(2) The claimant must give the copies mentioned in subsectiqa)dl)

(&) within the period prescribed by regulation (or, if no period is
prescribed, within 1 month after the day the claimant gives
notice of the claim under part 5.2, or purportedly under
part5.2); and

(b) to the extent that a report or other document mentioned

subsection (1} a ) comes into the <cl ai mant
wi thin 7 days after the day It
possession.

(3) The claimant must respond to a request under subsectigh) (1)
within the period prescribed by regulation (or, nd period is
prescribed, within 1 month after the day the request is received).

(4) If a respondent requires information given by a claimant under this
section to be verified by statutory declaration, the claimant must
verify the information by statutoryeclaration.

(5) If a claimant fails, without proper reason, to comply fully with this
section, the claimant is liable for costs to the respondent resulting
from the failure.

65 Respondent and claimant may jointly arrange for expert
report

(1) A respondat and a claimant may jointly arrange for an expert report
about 1 or more of the following:

(a) the cause, or probable cause, of the accident claimed to have
given rise to the personal injury to which the claim relates and
whet her , i n tnhlor mareppeoplé @vso mayp i ni o
be named) are responsible for, or contributed to, the accident;
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Section 66

(2)

3)

(4)

66
1)

(2)

67
1)

(2)

(b) the cause, or probable cause, of the personal injury and
whet her , in the expertds opinion,
be named) are responsible for, or conti#al to, the accident;

A

(cothe cl ai mantdéds medi cal condition ¢
(d the claimant és cognitive, functior

Neither the respondent nor the claimant is under an obligation to
agree to a proposal to @it a report under this section.

The person from whom an expert report is obtained must be a
person, agreed to by both parties, with appropriate qualifications and
experience in the relevant field.

The person preparing the expert report must oté parties a copy
of the report.

Cost of expert report obtained by agreement

If an expert report is obtained by agreement between a respondent

and a claimant and the claimant is liable for the cost of obtaining the

report, the respondent must,at he ¢l ai mant s r equest
claimant for the reasonable cost of obtaining the report.

A

However, a claimantdés right to reim
subject to any agreement between the claimant and the respondent.

Examination by expert if no agreement

This section applies if a respondent wants to obtain an expert report
about 1 or more of the matters mentioned in sectioflLpbut fails
to obtain the clai mantds agreement.

The claimant must comply with a request by thepoeslent to
under go, at t he respondent 6s expen
following:

(@) a medical examination by a doctor to be selected by the
claimant from a panel of at least 3 doctors with appropriate
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Section 68

qualifications and experience in the relevant fiewminated
by the respondent in the request;

(b) an assessment of cognitive, functional or vocational capacity
by an expert to be selected by the claimant from a panel of at
least 3 experts with appropriate qualifications and experience
in the relevant fiel nominated by the respondent in the
request.

(3) However, a claimant is not obliged to undergo an examination or
assessment under this section if it is unreasonable or unnecessarily
repetitious.

(4) If 3 doctors or experts with appropriate qualificago and
experience in the relevant field are not available for inclusion on a
panel under subsection (2), the number on the panel may be reduced
to 2.

68 Respondent to give documents etc to claimant
(1) A respondent must give a claimént

(@) copiesofthd ol | owing in the respondent
directly relevant to a matter in issue in the claim:

(i) reports and other documents about the accident claimed to
have given rise to the personal injury to which the claim
relates;

(i) reports aboutt h e clai mant 6s medi cal
prospects of rehabilitation;

(i) reports about t he clai mant 6s
vocational capacity; and

(b) if asked by the claimadt

i) information that is Iin the res
the circumsinces of, or the reasons for, the accident; or
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Section 69

(ii) if the respondent is an insurer of a person for the élaim
information that can be found out from the insured person
for the claim about the circumstances of, or the reasons
for, the accident.

(2) The respondent must give the copies mentioned in
subsectior{l) (a)o

(a) within the period prescribed by regulation (or, if no period is
prescribed, within 1 month after the day the respondent
receives a complying notice of claim); and

(b) to the extent that aeport or other document mentioned in

subsection(l) a) comes into the responder
within 7 days after the day it c
possession.

(3) The respondent must respond to a request under subsectibh (1)
within the period prescribed by regulation (or, if no period is
prescribed, within 1 month after the day the request is received).

(4) If a claimant requires information given by a respondent under this
section to be verified by statutory declaration, the respdndest
verify the information by statutory declaration.

(5) If a respondent fails, without proper reason, to comply fully with
this section, the respondent is liable for costs to the claimant
resulting from the failure.

69 Respondent to give documents etc to contributor

(1) A respondent must give a contributor added by the respondent
copies of the following that are in

(a) reports and other documents about the accident claimed to
have given rise to the personal injury to whithe claim
relates;

(b) reports about the cl ai mantds medi
rehabilitation;
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Section 70

(c) reports about the cl ai mant o6s
capacity;

(d reports about t he cl ai mant 6s
consequendlisabilities;

(e) if applicable, information about the medical treatment and
rehabilitation services the claimant has sought or obtained;

M information about the c¢cl ai mant 6s

relevant to the claim, and any other claims damages for
personal injury made by the claimant;

(@ information about the <cl ai mantos

economic loss;

(h) information about any claim known to the respondent for

gratuitous services consequent

injury.
(2) The respondent must give the copies

(a) within the period prescribed by regulation (or, if no period is
prescribed, within 1 month after the day the respondent gives a
contribution notice to the contributor); and

(b) to the extent that a report @ther document or information
menti oned i n subsection (1)
possession later, within 7 days after the day it comes into the
respondent ds possession.

70 Contributor to give documents to respondent
(1) A contributor must give theespondent who added the contributor
copies of reports and other documents about the accident claimed to
have given rise to the personal injury to which the claim relates that
are in the contributords possession.
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Section 71

(2) The contributor must give the copdes

71
1)

(2)

3)

(4)

(a) within the period prescribed by regulation (or, if no period is
prescribed, within 1 month after the day the contributor is
added as a contributor); and

(b) to the extent that a report or other document mentioned in

subsection (1) comes into theespondent 6S possess

within 7 days after the day
possession.

Alternative provision if more than 200 pages
In this section:

relevant sectioomeans any of the following sections:

1 section 68 (Respondent torgidocuments etc to claimant)

1 section 69 (Respondent to give documents etc to contributor)
1 section 70 (Contributor to give documents to respondent).

This section applies to the extent that a relevant section requires a
person (thedisclosing persn) to give copies of reports or other
documents or informatiorrélevant materia) to someone else and

the total number of pages of the copies exceeds 200 pages.

Within the time the disclosing person would, apart from this section,
be required to giveelevant material to someone else under the

relevant section, the disclosing person need only offer the other
person a reasonable opportunity to inspect the material.

If the other person, whether on inspection or otherwise, by written
notice given tahe disclosing person, requires the disclosing person
to give the other person copies of some or all of the relevant
material, the disclosing person must comply with the requirement
withind

(a) if the total number of pages does not exceedd2D0nonth
after the day the requirement is made; or

R44
01/01/11

Civil Law (Wrongs) Act 2002 page 57
Effective: 01/01/11-08/03/12

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au

t

c



Chapter 5 Personal injuries claimsd pre-court procedures
Part 5.3 Obligations of parties to give documents and information

Section 71

(b) in any other case 1 month after the day the other person pays
50 cents for each page by which the total number of pages
exceeds 200 pages.

Note If, under a provision of an Act or statutory instrument, an a@dqsired
to be done, the obligation to do the act continues until it is done (see
Legislation Act, s 152).
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Section 72

Part 5.

72
1)

(2)

3)
(4)

(5)

73
1)

(2)

4 Other provisionsd pre-court
procedures

Nondisclosure of documents etcd client legal privilege

A party is not obliged to disclose aaonent or information under
this chapter if the document or information is protected by client
legal privilege.

However, an investigative report, medical report or report relevant
to the <cl ai mantoés rehabilitation
otherwise protected by client legal privilege.

A regulation may prescribe exceptions to subsection (2).

If a report mentioned in subsection (2) is required to be disclosed, it
may be disclosed with the omission of passages containing only
statements off@nion.

In this section:

investigative reportsdoes not include a document prepared in
relation to an application for, an opinion on or a decision about
indemnity against the claim from the Territory.

Nondisclosure of documents etcd suspected fraud

If a respondent has reasonable grounds to suspect a claimant of
fraud, the respondent may apply to the court for approval to
withhold from disclosure under this chapter documents or
information thad

(a) would alert the claimant to the suspicion; or
(b) could help further the fraud.
The application may be made without notice to the claimant.
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Section 74

(3) If the court gives approval on application under subsection (1), the
respondent may withhold from disclosure the documents or
information in accordanosith the approval.

74 Offence not to disclose particular material

A respondent must not withhold information or documents from
disclosure under this chapter if the withholding isonot

(a) permitted under this chapter; or
(b) approved by the court.

Maximum penalty: 100 penalty units.

75 Consequences of failure to give document

(1) This section applies if a party fails to comply with a provision of
this chapter requiring the party to disclose a document to another

party.
(2) The document cannot be usdyy the party in a later court

proceeding based on the claim, or the deciding of the claim, unless
the court orders otherwise.

B I'f the document comes to the other ¢
may be used by the other party.

76 Privilege generally for documents etc

The information, reports and other documents given or disclosed
under this chapter are protected by the same privileges as if
disclosed in a proceeding in the Supreme Court.

77 No requirement to give documents etc if already in other
par tppgsession

This chapter does not require a party to give a document or other
information to another party if the document or information is
already in the possession of the other party.
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Section 78
78 Courtdéds power to enforce compliance

pt 5.3

(1) If a party (thdirst party) fails to comply with a duty imposed under
part 5.2 or part 5.3, the court may, on the application of a party to
whom the duty is owed, order the first party to take stated action to
remedy the noncompliance within a time statedhe court.

(2) The court may make consequential or ancillary orders, including
orders about costs.

79 Need for urgent proceeding

(1) The court, on application by a claimant, may give leave to the
claimant to begin a proceeding in the court for daméagessd on a
liability for personal injury despite noncompliance with this chapter
if the court is satisfied there is an urgent need to begin the
proceeding.

(2) The order giving leave may be made on conditions the court
considers appropriate having regaa the circumstances of the
case.

(3) If leave is given, the proceeding begun by leave is stayed until the
claimant complies with this chapter or the proceeding is
discontinued or otherwise ends.

(4) However, the proceeding is not stayetl if
(a) the cout is satisfied that
(i) the claimant is suffering from a terminal condition; and
(i) the trial of the proceeding should be expedited; and

(b) the court orders the proceeding be given priority in the
allocation of a trial date.

(5) If, under subseatn (4), the proceeding is not stayed, this chapter
(other than this section) does not apply in relation to the personal
injury.
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80 False or misleading statements

(1) A person commits an offenceif

(2)

3)

(4)

(5)

(6)

(a) the person makes a statement in a notice, respums¢her
document given under this chapter; and

(b) the person does so knowing that the statetnent
(i) is false or misleading; or
(i) omits anything without which the statement is misleading.

Maximum penalty: 100 penalty units, imprisonment for 1 yaar
both.

Subsection (1) (b) (i) does not apply if the statement is not false or
misleading in a material particular.

Subsection (1) (b) (i) does not apply if the omission does not make
the statement misleading in a material particular.

A person commits an offencedif

(a) the person makes a statement in a notice, response or other
document given under this chapter; and

(b) the person is reckless about whether the statément
(i) is false or misleading; or
(i) omits anything without whicthe statement is misleading.

Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.

Subsection (4) (b) (i) does not apply if the statement is not false or
misleading in a material particular.

Subsection (4) (b) (ii) does not appf the omission does not make
the statement misleading in a material particular.
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Section 81

Chapter 6 Expert medical evidence

81 Purposed ch 6

The purpose of this chapter is to define the role, and limit the
number, of withesses who may give expert medicalemce in a
proceeding based on a claim.

82 Definitionsd ch 6
In this chapter:
agreed expefi see section 84.
appointed exped see section 84.

claim means a claim (however described) for damages based on a

liability for personal injury, whether the liability is based in tort or

contract or on another form of action (including breach of statutory

duty), and, for a fatal injury, includes a claim forthee ad per sonods
dependants or estate.

evidencemeans evidence given orally or in writing.

expert in relation to an issue, means a person who has specialised
knowl edge about matters relevant to
training, study or experience.

expert medical evidenc@eans opinion evidence on a medical issue
given by an expert in relation to the issue.

medical issud an issue is anedical issuef it relates t@

(a) the medical condition or prospects of rehabilitation of a person;
or

(b) the mgnitive, functional or vocational capacity of a person; or

(c) the question whether particular medical treatment amounts to
professional negligence.
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Section 83

83 Applicationd ch 6

(1) This chapter applies to all claims for damages for personal injury,
including chims to which theRoad Transport (ThirdParty
Insurance) Act 20Q&hapter 4 (Motor Accident Claims) applies.

(2) However, this chapter does not apply to a claim unde¥wbekers
Compensation Act 1951

84 Limitation on expert medical evidence

(1) Expertmedical evidence may by given in a proceeding in a court
based on a claim only By

(&) an expert appointed by the parties under section 85 or
section89 (1) (anagreed expeit or

(b) an expert appointed by the court under section 86 or
section89 (2) (anappointed expeit

(2) However, an expert who has provided a health service for a claimant
in relation to the claim may also give expert medical evidence in the
proceeding.

(3) In this section:
health servicé

(&) means service provided to someoftbe service usexfor any
of the following purposes:

(i) assessing, recording, maintaining or improving the
physical, mental or emotional health, comfort or
wellbeing of the service user;

(i) diagnosing or treating an illness, disability, disorder or
condition of the service user; and

(b) includes a service provided by a health practitioner in the
practitionerods capacity as a healt
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Section 85

85 Agreed expert

(1) The parties to the proceeding may agree, in writing, to appoint
1 stated person to g expert medical evidence in the proceeding.

(2) The agreed expert may be (but need nad be)

(@) a person who prepared an expert report for the parties under
section 65 (Respondent and claimant may jointly arrange for
expert report); or

(b) a person ora panel mentioned in section @xamination by
expert if no agreement).

(3) The agreed expert may give evidence in the proceeding as an expert
on any issue on which the expert is qualified to give evidence based
on the expertds specialised knowl edog

86 Appointed expert

(1) If the parties do not appoint an agreed expert, the court may, on
application by 1 or more of the parties or on its own initiative,
appoint a stated person to give expert medical evidence in the
proceeding.

(2) The court may appoirgn additional expert, or additional experts, to
give expert medical evidence in the proceedidg if

(a) expert medical evidence is required on 2 or more issues in the
proceeding and the agreed or appointed expert is not qualified
to give evidence on allhte i ssues based on t h
specialised knowledge; or

(b) the court considers that the interests of justice otherwise
require it.

(3) The court must not appoint more than 1 expert to give expert
medical evidence on any particular issue unless the couasiders
that the interests of justice require it.
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Section 87

(4) The court must not appoint a person to give expert medical evidence
on an issue unless the court is satisfied the person is an expert in
relation to the issue.

(5) An appointed expert may beutneed not bé)

(@) a person who prepared an expert report for the parties under
section 65 (Respondent and claimant may jointly arrange for
expert report); or

(b) a person on a panel mentioned in sectiorfE&&mination by
expert if no agreement).

(6) An appointed expert may give evidence in the proceeding as an
expert on any issue on which the expert is qualified to give evidence
based on the expertodés specialised kr

87 Role of expert

(1) The role of an agreed or appointed expert is to afisestcourt
impartially on the issue or issues on which the expert is giving
expert medical evidence.

(2) The expertodés primary duty is to the
(3) The expert is not an advocate for a party to the proceeding.

(4) In giving evidence in relation to thguestion whether particular
medical treatment amounts to professional negligence, the expert
must have regard to whether the treatment was in accordance with
an opinion widely held by a significant number of respected
practitioners in Australia in the mtant field.

88 Documents etc to be given to expert
The parties to a proceeding must ensuredthat

(a) all reports and other documents or information relevant to the
issue or issues on which an agreed or appointed expert is to
give evidence are made availa to the expert; and
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Section 89

89
1)

(2)

90

(b) the expert is jointly briefed by the parties or the parties have
equal opportunity to brief the expert.

If agreed or appointed expert unavailable

If an agreed expert is not available to give evidence on an issue
when reqired, the court may, on application by the parties, allow
the parties to appoint another agreed expert to give evidence on the
issue.

If an appointed expert is not available to give evidence on an issue
when required the court may appoint another eexpgo give
evidence on the issue.

Costs of experts

The costs and expenses of an agreed or appointed expert must be
paid by the parties in equal shares or as otherwise agreed by them or
ordered by the court.
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Section 92

Chapter 7 Damages

Part 7.1 Damages for personal injuriesd

exclusions and limitations

92 Definitionsd pt 7.1
In this part:

claim means a claim (however described) for damages based on a

liability for personal injury, whether the liability is based in tort or

contract or on another form of awt (including breach of statutory

duty), and, for a fatal injury, i nc
dependants or estate.

court includes arbitrator.

intoxicated a person isintoxicated if under the influence of

alcohol or a drug to the extent thatth per son6s capacity I
appropriate care and skill is impaired.

93 Applicationd pt 7.1

(1) This part applies to all claims for damages for personal injury,
including claims to which theRoad Transport (ThirdParty
Insurance) Act 20Q&hapter 4 (Mtor Accident Claims) applies.

(2) However, this part does not apply to claims under \Warkers
Compensation Act 1951

94 Exclusion of liability if conduct an offence
(1) Liability for damages is excluded if the codurt

(a) is satisfied on the balance pfobabilities that the accident
happened while the injured person was engaged in conduct that
is an indictable offence; and
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Section 95

(b) is satisfied on the balance of probabilities that the injured
personbs conduct contributed mater

(2) Despite this exclusion, the court may award damages in a particular
case if satisfied thét

(a) the circumstances of the case are exceptional; and

(b) in the circumstances of the case, the exclusion would operate
harshly and unjustly.

95 Presumption of contributory negligenced injured person
intoxicated

(1) Contributory negligence must be presumed if the injured person was
intoxicated at the time of the accident and the defendant claims
contributory negligence.

(2) The presumption can be rebutted yonf the injured person
establishes, on the balance of probabilities gthat

(a) the intoxication did not contribute to the accident; or
(b) the intoxication was not seifduced.

(3) If the presumption is not rebutted, the damages the injured person
would be entitled to, apart from the contributory negligence, must
be reduced to the extent that the court considers just and equitable

having regard to the injured person
the injury.
96 Presumption of contributory negligenced injured person

relying on intoxicated person
(1) Contributory negligence must be presuméd if
(@) the injured persah
(i) was at least 16 years old at the time of the accident; and
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Section 97

(i) relied on the care and skill of a persoih) (who was
intoxicatedat the time of the accident; and

(i) knew, or ought to have known, that A was intoxicated;
and

(b) the accident was caused by AOGS nec

(c) the defendant claims contributory negligence by the injured
person.

(2) The presumption can be ratd only if the injured person
establishes, on the balance of probabilities gthat

(a) the intoxication did not contribute to the accident; or

(b) the injured person could not reasonably be expected to have
avoided the risk.

(3) If the presumption is at rebutted, the damages the injured person
would be entitled to, apart from the contributory negligence, must
be reduced to the extent that the court considers just and equitable
having regard to the injured person
the ifury.

(4) For this section, a passenger in a motor vehicle is taken to rely on
the care and skill of the driver.

(5) The common law defence of voluntary assumption of risk does not
apply to a matter to which this section applies.

97 Presumption of contributory negligenced injured person
not wearing seatbelt etc

(1) Contributory negligence must be presumed if the injured person was
injured in a motor accident and was at least 16 years old at the time
of the accident ard

(a) was not wearing a seatbelt #te time of the accident as
required under theRoad Transport (Safety and Traffic
Management) Act 199&r
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(b) 1 of the following factors contributed to the accident or the
extent of the injury:

(i) the injured person was not wearing a helmet at the ¢imn
the accident as required under Bead Transport (Safety
and Traffic Management) Act 1999

(i) the injured person was a passenger in or on a motor
vehicle with a passenger compartment but was not in the
compartment at the time of the accident.

(2) The presumption can be rebutted only as provided in
subsection$3) and (4).

(3) For subsectiofil) (a), the presumption can be rebutted if the injured
person establishes, on the balance of probabilitie€y that

(a) the injury suffered by the injured ®&n was less serious than
it would have been if the injured person had been wearing a
seatbelt at the time of the accident; or

(b) the injured person was not capable of fastening a seatbelt
without assistance from someone else.

(4) For subsectiofl) (b) (i), the presumption can be rebutted if the
injured person establishes, on the balance of probabilities, that the
injured person could not reasonably be expected to have avoided the
risk.

(5) If the presumption is not rebutted, the damages the injuzesbp
would be entitled to, apart from the contributory negligence, must
be reduced to the extent that the court considers just and equitable

having regard to the i1injured person
the injury.
98 Damages for loss of earnings

(1) In assessing damages for loss of earnings in relation to a claim, the
court must disregard earnings above the limit mentioned in
subsection (2).
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Damages
Damages for personal injuriesd exclusions and limitations

(2) The limitis 3 times average weekly earnings a week.

(3) In this section:

average weekly earningmneans

(a) theaverage weekly earningStates and Territories, seasonally
adjusted for the ACT (all males total earnings) contained in
Average Weekly Earnings, Austraigsued by the Australian
Statistician; or

(b) if the Australian Statistician issues pblication (however
described) containing average weekly earnings in substitution
for, or instead of, the average weekly earnings mentioned in
paragraph (&) the substituted average weekly earnings.

loss of earningsmeang

(a) past economic loss becaus# loss of earnings or the
deprivation or impairment of earning capacity; and

(b) future economic loss because of loss of prospective earnings or
the deprivation or impairment of prospective earning capacity.

99 Tariffs for damages for non-economic loss

(1) In deciding damages for ngtonomic loss, a court may refer to
earlier decisions of that or other courts for the purpose of
establishing the appropriate award in the proceeding.

(2) For that purpose, the parties to the proceeding or their lawyers may
bring the courtds att enteconomict o
loss in those earlier decisions.

(3) This section does not change the rules for deciding other damages.

(4) In this section:
non-economic lossncludes the following:

(a) pain and suffeng;
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(b) loss of amenities of life;
(c) loss of expectation of life;

(d) disfigurement.
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Section 100
Part 7.2 Loss of capacity to perform
domestic services
100 Damages for loss of capacity to perform domestic
services
(1) A personds | i abi édiby somebne elsedecausenj ur y
of a wrong includes liability for damages for any resulting
i mpair ment or |l oss of the injured

domestic services that the injured person might reasonably have
been expected to perform for his or heusehold if the injured
person had not been injured.

(2) In an action for the recovery of damages mentioned in
subsectior{l), it does not mattér

(@) whether the injured person performed the domestic services for
the benefit of other members of the hdusd or solely for his
or her own benefit; or

(b) that the injured person was not paid to perform the services; or

(c) that the injured person has not been, and will not be, obliged to
pay someone else to perform the services; or

(d) that the servicesave been, or are likely to be, performed
(gratuitously or otherwise) by other people (whether members
of the household or not).

(3) In this section:
wrong means an act or omission (whether or not an offénce)
() that gives rise to a liability in tortyo

(b) that amounts to a breach of a contractual duty of care that is
concurrent and coextensive with a duty of care in tort.
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Part 7.3 Contributory negligence

101

102

(1)

(2)

3)

Definitionsd pt 7.3
In this part:
courtincludes arbitrator.

damagemeans loss of any kind (including loss of life, personal
injury, damage to property and economic loss).

wrong means an act or omission (whether or not an offénce)

(a) that gives rise to a liability in tort in relation to which a defence
of contributorynegligence is available at common law; or

(b) that amounts to a breach of a contractual duty of care that is
concurrent and coextensive with a duty of care in tort.

Apportionment of liabilityd contributory negligence

If a person (theclaimant) sufers damage partly because of the
claimant 6s f ai | ur eontributory reedligenck easonabl
and partly becaused of someone el seds

(@) a claim for the damage is not defeated because of the
claimant6s contributory negligence

(b) thedamages recoverable for the wrong are to be reduced to the
extent the court deciding the claim considers just and equitable
having regard to the claimantoés s
the damage.

However, if the claimant suffered personal injungdhe wrong was

a breach of statutory duty, the damages recoverable by the claimant

for the personal injury must not be reduced because of the
claimant 6s contributory negligence.

If an Act or contract providing for the limitation of liability applies
to the claim, the amount of damages awarded to the claimant
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Section 103

because of subsection (1) must not exceed the maximum limit
applying to the claim.

(4) This section does not defeat any defence arising under a contract.

(5) This section has effect subject part 7.1 (Damages for personal
injuriesd exclusions and limitations).

103 Joint wrongdoers

Part 2.5 (Proceedings against and contributions between
wrongdoers) applies if 2 or more people are liable (or, if they had all
been sued, would have been liable) emdection 102 for the
damage suffered by a person.

104 Claims by third partiesd contributory negligence
(1) This section appliesdf

(a) a person (thérst persor) suffers damage partly because of the
first personds f ail uoomributorp t ake r
negligencg and partly because of someo

(b) because of the damage to the first person a third person suffers
damage.

(2) In an action by the third person, the contributory negligence of the
first person must be taken into acot under section 102
(Apportionment of liabilityy contributory negligence) in reducing
the damages recoverable by the third person for the damage as if the
contributory negligence were a failure by the third person to take
reasonable care.
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Section 105

105

(1)

(2)

Pleading of statutory limitation periodd contributory
negligence

This section applies to a case to which section 102 (Apportionment
of liabilityd contributory negligence) appliesif

(a) the claimant suffered damage partly because of the wrong of
2 or more peopleand

(b) 1 of those people avoids liability to another of those people (or
his or her personal representative) by pleading a statutory
limitation period on the time within which proceedings can be
taken.

The person who avoids liability is nehtitled to recover damages or
contribution from the other person (or his or her personal
representative) because of section 102.
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Section 107A

Proportionate liability

Chapter 7A Proportionate liability

107A Definitionsd ch 7A
In this chapter:
apportionable claind see section 107B.
concurrent wrongdoed see section 107D.
defendant in a proceeding, includes anyone joined as a defendant
or other party in the proceeding (other than as a claimant), whether
joined under this chapter, under rules of court or otherwise.
107B Application of ch 7Ad apportionable claims
(1) This chapter applies to apportionable claims.
(2) An apportionable claimso
(@) a claim for economic loss or damage to property in an action
for damages (whether in tort, under contract or otherwise)
arising from a failure toakke reasonable care; or
(b) a claim for economic loss or damage to property in an action
for damages under thdustralian Consumer Law (ACT)
section 236 for a contravention of that law, part 3.1 (Unfair
practices).
(3) However, none of the following enapportionable claim
(a) a claim arising out of personal injury;
(b) aconsumer claim;
(c) aclaim prescribed by regulation for this paragraph.
(4) Also, without limiting subsection (3), none of the following is an
apportionable claim
(@) a claimunder theDiscrimination Act 1991
page 78 Civil Law (Wrongs) Act 2002 R44
Effective: 01/01/11-08/03/12 01/01/11

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Proportionate liability Chapter 7A

Section 107C

(5)

(6)

(b) a claim to which th&koad Transport (ThirdParty Insurance)
Act 2008 chapter 4 (Motor Accident Claims) applies;

(c) aclaim under th&/orkers Compensation Act 1951

A regulation made for subsection (8) may make provision in
relation to their application to claims arising from acts or omissions
that happened before the regulation was notified.

For this chapter, there is a single apportionable claim in a
proceeding in relation to the same loss or dggmaven if the claim

for the loss or damage is based on more than 1 cause of action
(whether or not of the same or a different kind).

107C Meaning of consumer claim for pt 7A

(1) A consumer claimis a claim by an individual (thelaimant)
relating t@

(&) goods or services acquired by the claimant from a defendant,
or the supply of goods or services to the claimant by a
defendant , for the c¢l ai mant s
use or consumption; or

(b) personal financial advice supplied to the idant by a
defendant.

(2) However, a claim relating to goods or services is not a consumer
claim if, in the course of business, the claimant holds himself or
herself out as acquiring the goods or services from the defendant for
the purpose @

(a) resuppying them; or

(b) using them up or transforming them in or in relation to a
process of manufacture or production; or

(c) repairing or treating other goods or fixtures on land.

(3) In this section:
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Section 107D

107D

107E

(1)

(2)

(1)

(2)

acquired see théAustralian Consumer Law (ACT9ection2 (1).
busines® see theAustralian Consumer Law (ACT9ection 2 (1).
good® see theAustralian Consumer Law (ACT9ection 2 (1).
resupply of goods acquired from a person, incluiles

(a) a supply of the goods (tHest goodg to another person in an
altered form or condition; and

(b) a supply to another person of goods in which the first goods
have been incorporated.

service® see theAustralian Consumer Law (ACT9ection 2 (1).

supphyd see theAustralian Consumer Law (ACT9ection 2 (1).

Concurrent wrongdoers

For this chapter, aoncurrent wrongdoey for a claim, is 1 of 2 or
more people whose acts or omissions (or act or omission) caused,
independently of each other or jointly, the loss or damage the
subject of the claim.

For this chapterit does not matter that a concurrent wrongdoer is
insolvent, is being wound up or has ceased to exist or died.

Certain wrongdoers not to have benefit of apportionment

This chapter does not limit the liability of a concurrent wrongdoer
(an excluded concurrent wrongdo@rin a proceeding involving an
apportionable claim if the concurrent wrongdoer intended to cause,
or fraudulently caused, the economic loss or damage to property the
subject of the claim.

The liability of an excluded concurremrongdoer must be decided
in accordance with the legal rules (if any) that, apart from this
chapter, are relevant.
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Section 107F

3)

The liability of any other concurrent wrongdoer is to be decided in
accordance with this chapter.

107F Proportionate liability for apportionable claims

(1) In a proceeding involving an apportionable claim

(a) the liability of a defendant who is a concurrent wrongdoer for
the claim is limited to an amount reflecting the proportion of
the loss or damage claimed that the court considstshaving
regard to the extent of t he
loss or damage; and

(b) the court must not give judgment against the defendant for
more than that amount.
(2) In apportioning responsibility between defendants in the
proceeding
(a) the court must exclude the proportion of the loss or damage in
relation to which the claimant is contributorily negligent under
any relevant law; and

(b) the court may consider the comparative responsibility of any
concurrent wrongdoer who is not arty to the proceeding.
(3) If the proceeding involves an apportionable claim and a claim that is
not an apportionable clain
(@) liability for the apportionable claim must be decided in
accordance with this chapter; and

(b) liability for the other clan must be decided in accordance with
the legal rules (if any) that, apart from this chapter, are
relevant.

(4) This chapter applies in a proceeding involving an apportionable
claim whether or not all concurrent wrongdoers are parties to the
proceeding.
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Section 107G

107G Defendant to tell claimant about concurrent wrongdoers
(1) This section appliesaf

(a) a defendant in a proceeding involving an apportionable claim
has reasonable grounds to believe that a particular person (the
other person may be a concurrent wrgdoer for the claim;
and

(b) the defendant does not give the claimant, as soon as
practicable, written notice of the information the defendant has
aboud

(i) the identity of the other person; and

(i) the circumstances that may make the other person a
concurrent wrongdoer for the claim; and

(c) the claimant unnecessarily incurs costs in the proceeding
because the claimant did not know that the other person may
be a concurrent wrongdoer for the claim.

(2) The court hearing the proceeding may order thatdefendant pay
all or any of the claimantds costs.

(3) The court may order that the costs to be paid by the defendant be
assessed on an indemnity basis or otherwise.

107H Contribution not recoverable from defendant

A defendant against whom judgmengisen under this chapter as a
concurrent wrongdoer for an apportionable claim cannot be required
tod

(a) contribute to any damages or contribution recovered from
another concurrent wrongdoer for the claim (whether or not the
damages or contribution arecavered in the same proceeding
in which judgment is given against the defendant); or

(b) indemnify another concurrent wrongdoer for the claim.

page 82 Civil Law (Wrongs) Act 2002 R44
Effective: 01/01/11-08/03/12 01/01/11

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Proportionate liability Chapter 7A

Section 107I

1071 Subsequent proceeding by claimant

(1) This chapter (or any other law) does not prevent a claimant for an
apportionable claim who has recovered judgment against a
concurrent wrongdoer for an apportionable part of any loss or
damage from bringing a subsequent proceeding against any other
concurrent wrongdoer for the loss or damage.

(2) However, in any subsequeproceeding the claimant cannot recover
an amount of damages that, having regard to any damages
previously recovered by the claimant for the loss or damage, would
result in the claimant receiving compensation for loss or damage
that is more than the lossr damage actually sustained by the
claimant.

107J Including non-party concurrent wrongdoer

(1) In a proceeding in a court involving an apportionable claim, any
number of people may be included as defendants.

(2) However, a person may be included as tenttant only with the
courtdés | eave.

(3) The court must not give leave for a person to be included as a
defendant if the person was a party to a previously concluded
proceeding in relation to the claim.

107K Ch 7A does not affect certain other liability
This chapter does nit

(&) prevent a person from being held vicariously liable for a
proportion of an apportionable claim for which someone else is
liable; or

(b) prevent a person from being held jointly and severally liable
for the damages awarded agadisomeone else as agent of the
person; or
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Section 107K

(c) prevent a partner from being held severally liable with another
partner for the proportion of an apportionable claim for which
the other partner is liable; or

(d) affect the operation of any other Act to #dent that the other
Act imposes several liability on anyone for what would
otherwise be an apportionable claim.
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Section 108
Chapter 8 Liability of public and other
authorities
108 Applicationd ch 8

(1) This chapter applies in relation to civil liability fart.

(2) This chapter extends to any such liability even if the damages are
sought in an action for breach of contract or any other action.

(3) However, this chapter does not appl§ to

(a) a claim to which théRoad Transport (ThirdParty Insurance)
Act2008 chapter 4 (Motor Accident Claims) applies; or

(b) a claim under th&/orkers Compensation Act 1951

109 Definitionsd ch 8
In this chapter:

duty of caremeans a duty to take reasonable care or to exercise
reasonable skill (or both).

public or other auhority means any of the following:

(a) the Territory;

(b) an administrative unit;

(c) aterritory authority;

(d) an entity prescribed by regulation for this paragraph;

(e) any entity so far as the entity exercises a function prescribed by
regulationfor this paragraph.
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Liability of public and other authorities

110

111

(1)

(2)

Principles about resources, responsibilities etc of public
or other authorities

The following principles apply in deciding in a proceeding whether
a public or other authority has a duty of care or has breached a duty
of care:

(a) the functions required to be exercised by the authority are
limited by the financial and other resources reasonably
available to the authority for exercising the functions;

(b) the general allocation of the resources by the authority is not
open to challege;

(c) the functions required to be exercised by the authority are to be
decided by reference to the broad range of its activities (and
not only by reference to the matter to which the proceeding
relates);

(d) the authority may rely on evidence of @asmpliance with the
general procedures and applicable standards for the exercise of
its functions as evidence of the proper exercise of its functions
in the matter to which the proceeding relates.

Proceedings against public or other authorities based on
breach of statutory duty

This section applies to a proceeding based on a claimed breach of a
statutory duty by a public or other authority (thiefendant
authority) in relation to the exercise of, or a failure to exercise, a
function of the defendamuthority.

For the proceeding, an act or omission of the defendant authority is
a breach of statutory duty only if the act or omission was in the
circumstances so unreasonable that no authority having the
functions of the defendant authority couldperly consider the act

or omission to be a reasonable exercise of its functions.
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Section 112

112

113

3)

(1)

(2)

(1)

(2)

3)

For a function of a public or other authority to prohibit or regulate
an activity, this section applies in addition to section 112.

When public or other authority not liable for failure to
exercise regulatory functions

A public or other authority is not liable in a proceeding so far as the
claim in the proceeding is based on the failure of the authority to
exercise, or to consider exercising, a function of ththaity to
prohibit or regulate an activity if the authority could not have been
required to exercise the function in a proceeding begun by the
claimant.

Without limiting what is a function to regulate an activity for this
section, a function to issua licence, permit or other authority in
relation to an activity, or to register or otherwise authorise a person
in relation to an activity, is a function to regulate the activity.

Special nonfeasance protection in relation to roads etc

A public or other authority is not liable in a proceeding for harm
arising from a failure of the authority to maintain, repair or renew a
road, or to consider maintaining, repairing or renewing a road,
unless at the time of the claimed failure the authority knewught
reasonably to have had known, of the particular risk the
materialisation of which resulted in the harm.

This section does not operate

(a) to create a duty of care in relation to a risk only because the
authority has actual knowledge of thskr or

(b) to affect any standard of care that would otherwise apply in
relation to a risk.

In this section:

road means a street, road, lane, cyclepath, footpath or paved area
that is open to, or used by, the public.
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Section 114

114 Exercise of function or decision to exercise does not
create duty
The fact that a public or other authority exercises or decides to
exercise a function does not of itself indicate that the authority is
under a duty to exercise the function or that the function should be
exercised irparticular circumstances or in a particular way.
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Preliminaryd defamation Part 9.1
Section 115
Chapter 9 Defamation
Part 9.1 Preliminaryd defamation

115 Objectsd ch 9
The objects of this chapter ére

(a) to enact provisions to promote uniform laws of defamation in
Australia; and

(b) to ensure that he law of defamation does not place
unreasonable limits on freedom of expression and, in
particular, on the publication and discussion of matters of
public interest and importance; and

(c) to provide effective and fair remedies for persons whose
reputatims are harmed by the publication of defamatory
matter; and

(d) to promote speedy and ndiigious methods of resolving
disputes about the publication of defamatory matter.

Note The Human Rights Act 200grovides for the following human rights
that are particularly relevant to this chapter:
1 privacy and reputation (see s 12)
1 freedom of expression (see s 16).

Under theHuman Rights Act 2004 28 human rights may be subject
only to reasonable limits sby territory laws that can be demonstrably
justified in a free and democratic society.

116 Definitionsd ch 9
In this chapter:

aggrieved personfor division 9.3.1 (Offers to make amendlsee
sectionl24.
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Section 116
Australian court means any court established by ader a law of
an Australian jurisdiction (including a court conducting committal
proceedings for an indictable offence).
Australian jurisdiction mean$
(a) a State; or
(b) a Territory; or
(c) the Commonwealth.
Australian tribunal means any tribunal (o than a court)
established by or under a law of an Australian jurisdiction that has
the power to take evidence from witnesses before it on oath
(including a royal commission or other special commission of
inquiry).
Note Oath includes affirmation andtake an oath includes make an
affirmation (see Legislation Act, dict, pt 1).
countryincludes
(a) a federation and a state, territory, province or other part of a
federation; and
(b) an Australian jurisdiction.
documentmeans any record of information, and inclules
(a) anything on which there is writing; and
(b) anything on which there are marks, figures, symbols or
perforations having a meaning for persons qualified to interpret
them; and
(c) anything from which sauds, images or writings can be
reproduced with or without the aid of anything else; and
(d) a map, plan, drawing or photograph.
electronic communication includes a communication of
information in the form of data, text, images or sound (or any
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Section 116

combination of these) by means of guided or unguided
electromagnetic energy, or both.

general lawmeans the common law and equity.

matterinclude®

(@)

(b)

(©)

(d)
(€)

an article, report, advertisement or other thing communicated
by means of a newspaper, magazine or other perlpdinz

a program, report, advertisement or other thing communicated
by means of television, radio, the internet or any other form of
electronic communication; and

a letter, note or other writing; and
a picture, gesture or oral utterance; and

any other thing by means of which something may be
communicated to a person.

matter in questionfor division 9.3.1 (Offers to make amendlsgee
section124.

offer to make amendsmeans an offer to make amends under
division9.3.1.

parliamentary bodymean$

(@)
(b)
(©)
(d)

a parliament or legislature of any country; or
a house of a parliament or legislature of any country; or
a committee of a parliament or legislature of any country; or

a committee of a house or houses of a parliament or legislature
of any country.
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Section 117

publisher, for division 9.3.1 (Offers to make amendlee
sectionl24.

substantially truemeans true in substance or not materially different
from the truth.

this jurisdiction means the Territory.

117 Ch 9 binds Crown
Note The LegislatiorAct, s 121 deals with the binding effect of Acts.
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Defamation and the general law Division 9.2.1
Section 118
Part 9.2 General principles
Division 9.2.1 Defamation and the general law

118 Tort of defamation
(1) This chapter relates to the tort of defamation at general law.

(2) This chapter does not affect th@evation of the general law in
relation to the tort of defamation except to the extent that this Act
provides otherwise (whether expressly or by necessary implication).

(3) Without limiting subsection (2), the general law as it is from time to
time applies for the purposes of this Act as if this chapter as in force
immediately before the commencement of this section had never
been enacted.

119 Distinction between slander and libel abolished

(1) The distinction at general law between slander and libel irsma
abolished.

(2) Accordingly, the publication of defamatory matter of any kind is
actionable without proof of special damage.

Division 9.2.2 Causes of action for defamation

120 Single cause of action for multiple defamatory
imputations in same matter

A person has a single cause of action for defamation in relation to
the publication of defamatory matter about the person even if more
than 1 defamatory imputation about the person is carried by the
matter.
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Division 9.2.2 Causes of action for defamation

Section 121

121

(1)

(2)

3)

(4)

(5)

(6)

Certain corporations do not have cause of action for
defamation

A corporation has no cause of action for defamation in relation to
the publication of defamatory matter about the corporation unless it
was an excluded corporation at the time of the publication.

A corporation is aexcluded corpration ifd

(a) the objects for which it is formed do not include obtaining
financial gain for its members or corporators; or

(b) it employs fewer than 10 persons and is not related to another
corporation;

and the corporation is not a public body.

In counting employees for the purposes of subsection (2) (b),
parttime employees are to be taken into account as an appropriate
fraction of a fulltime equivalent.

In determining whether a corporation is related to another
corporation for the purposed subsection (2) (b) the Corporations
Act, section 50 applies as if references to bodies corporate in that
section were references to corporations within the meaning of this
section.

Subsection (1) does not affect any cause of action for defamation
that an individual associated with a corporation has in relation to the
publication of defamatory matter about the individual even if the
publication of the same matter also defames the corporation.

In this section:

corporationincludes any body corpate or corporation constituted
by or under a law of any country (including by exercise of a
prerogative right), whether or not a public body.

public bodymeans a local government body or other governmental
or public authority constituted by or under a lafxaany country.
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Section 122

122

No cause of action for defamation of, or against,
deceased persons

A person (including a personal representative of a deceased person)
cannot assert, continue or enforce a cause of action for defamation
in relation t@®

(a) the publicion of defamatory matter about a deceased person
(whether published before or after his or her death); or

(b) the publication of defamatory matter by a person who has died
since publishing the matter.

Division 9.2.3 Choice of law

123
1)

(2)

3)

Choice of law for defamation proceedings

If a matter is published wholly within a particular Australian

jurisdictional area, the substantive law that is applicable in that area

must be applied in this jurisdiction to determine any cause of action
for defamation based dhe publication.

If there is a multiple publication of matter in more than 1 Australian

jurisdictional area, the substantive law applicable in the Australian
jurisdictional area with which the harm occasioned by the

publication as a whole has its abs$ connection must be applied in

this jurisdiction to determine each cause of action for defamation

based on the publication.

In determining the Australian jurisdictional area with which the
harm occasioned by a publication of matter has its closest
connection, a court may take into acc@unt

(a) the place at the time of publication where the plaintiff was
ordinarily resident or, in the case of a corporation that may
assert a cause of action for defamation, the place where the
corporation had its praipal place of business at that time; and
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Chapter 9
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Division 9.2.3

Section 123

Defamation
General principles
Choice of law

(4)

(5)

(b)

(©)

(d)

the extent of publication in each relevant Australian
jurisdictional area; and

the extent of harm sustained by the plaintiff in each relevant
Australian jurisdictional area; and

any other matter thate court considers relevant.

For the purposes of this section, gubstantive lawapplicable in an
Australian jurisdictional area does not include any law prescribing
rules for choice of law that differ from the rules prescribed by this
section.

In this section:

Australian jurisdictional areamean$

(@)

(b)

(€)

the geographical area of Australia that lies within the territorial
limits of a particular State (including its coastal waters), but
not including any territory, place or other area referednt
paragraph (c); or

the geographical area of Australia that lies within the territorial
limits of a particular Territory (including its coastal waters),
but not including any territory, place or other area referred to in
paragraph (c); or

anyterritory, place or other geographical area of Australia over
which the Commonwealth has legislative competence but over
which no State or Territory has legislative competence.

geographical area of Australianclude®

(&) the territorial sea of Australiand

(b)

the external territories.

multiple publicationmeans publication by a particular person of the
same, or substantially the same, matter in substantially the same
form to 2 or more persons.
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Resolution of civil disputes without litigation Part 9.3
Offers to make amends Division 9.3.1
Section 124
Part 9.3 Resolution of civil disputes
without litigation
Division 9.3.1 Offers to make amends
124 Applicationd div 9.3.1

(1)

(2)

3)

This division applies if a person (thmublishen publishes matter
(the matter in question that is, or may be, defamatory of another
person (theggrieved person

The provisions othis division may be used instead of the provisions
of any rules of court or any other law in relation to payment into
court or offers of compromise.

Nothing in this division prevents a publisher or aggrieved person
from making or accepting a settlent offer in relation to the
publication of the matter in question otherwise than in accordance
with the provisions of this division.

125 Publisher may make offer to make amends

(1) The publisher may make an offer to make amends to the aggrieved
person.

(2) The offer may bé
(&) in relation to the matter in question generally; or
(b) limited to any particular defamatory imputations that the

publisher accepts that the matter in question carries or may
carry.

(3) If 2 or more persons published the maitequestion, an offer to
make amends by 1 or more of them does not affect the liability of
the other or others.

(4) An offer to make amends is taken to have been made without
prejudice, unless the offer provides otherwise.
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Division 9.3.1 Offers to make amends

Section 126

126
1)

(2)

3)

(4)

(5)

When offer to make amends may be made
An offer to make amends cannot be made if

(a) 28 days have elapsed since the publisher was given a concerns
notice by the aggrieved person; or

(b) a defence has been served in an action brought by the
aggrieved person against thaeblisher in relation to the matter
in question.

A notice is aconcerns noticeor the purposes of this section if the
noticed

(@) isinwriting; and

(b) informs the publisher of the defamatory imputations that the
aggrieved person considers arenoay be carried about the
aggrieved person by the matter in question (tigutations of
concern).

If an aggrieved person gives the publisher a concerns notice, but
fails to particularise the imputations of concern adequately, the
publisher may give #haggrieved person a written noticefifegher
particulars notice requesting the aggrieved person to provide
reasonable further particulars about the imputations of concern as
specified in the further particulars notice.

Note For how documents may be sedy see the Legislation Act, p8.5.

An aggrieved person to whom a further particulars notice is given
must provide the reasonable further particulars specified in the
notice within 14 days (or any further period agreed by the publisher
and aggrievegerson) after being given the notice.

An aggrieved person who fails to provide the reasonable further
particulars specified in a further particulars notice within the
applicable period is taken not to have given the publisher a concerns
notice for tlke purposes of this section.
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Resolution of civil disputes without litigation Part 9.3
Offers to make amends Division 9.3.1
Section 127
127 Content of offer to make amends

(1) An offer to make amendés
(&) must be in writing; and

(b) must be readily identifiable as an offer to make amends under
this division; and

(c) if the offer is Ilimited to any particulardefamatory
imputation® must state that the offer is so limited and
particularise the imputations to which the offer is limited; and

(d) must include an offer to publish, or join in publishing, a
reasonable correction of the matter in question or, if theg
limited to any particular defamatory imputations, the
imputations to which the offer is limited; and

(e) if material containing the matter has been given to someone
el se by the publisher @rmusvi t h
include an offer toake, or join in taking, reasonable steps to
tell the other person that the matter is or may be defamatory of
the aggrieved person; and

(f) must include an offer to pay the expenses reasonably incurred
by the aggrieved person before the offer was madetland
expenses reasonably incurred by the aggrieved person in
considering the offer; and

(g) may include any other kind of offer, or particulars of any other
action taken by the publisher, to redress the harm sustained by
the aggrieved person because of tmatter in question,
including (but not limited t@

(i) an offer to publish, or join in publishing, an apology in
relation to the matter in question or, if the offer is limited
to any particular defamatory imputations, the imputations
to which the offeis limited; or
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Chapter 9 Defamation

Part 9.3 Resolution of civil disputes without litigation
Division 9.3.1 Offers to make amends
Section 127

(i) an offer to pay compensation for any economic or
nornreconomic loss of the aggrieved person; or

(i) the particulars of any correction or apology made, or
action taken, before the date of the offer.

(2) Without limiting subsection (1 (g) (i), an offer to pay
compensation may comprise or include any 1 or more of the
following:

(&) an offer to pay a stated amount;

(b) an offer to pay an amount to be agreed between the publisher
and the aggrieved person;

(c) an offer to pay an amotindetermined by an arbitrator
appointed, or agreed on, by the publisher and the aggrieved
person;

(d) an offer to pay an amount determined by a court.

(3) If an offer to make amends is accepted, a court may, on the
application of the aggrieved personpaiblisher, determirée

(a) if the offer provides for a court to determine the amount of
compensation payable under the difeghe amount of
compensation to be paid under the offer; and

(b) any other question that arises about what must be done to carry
outthe terms of the offer.

(4) The powers conferred on a court by subsection (3) are exeréisable

(a) if the aggrieved person has brought proceedings against the
publisher in any court for defamation in relation to the matter
in questiod by that court inthose proceedings; and

(b) except as provided in paragraphddy the Supreme Court.
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Resolution of civil disputes without litigation Part 9.3
Offers to make amends Division 9.3.1
Section 128
128 Withdrawal of offer to make amends

(1) An offer to make amends may be withdrawn before it is accepted by
notice in writing given to the aggrieved person.

(2) A publisher who has withdrawn an offer to make amends may make
a renewed offer.

(3) A renewed offer may (but need not) be in the same terms as the
withdrawn offer.

(4) A renewed offer is to be treated as a new offer (including for the
purposes of section 126).

(5) However, the time limit specified in section 126 for the making of
offers to make amends does not prevent the making of a renewed
offer that is not in the same terms as the withdrawn ofder if

(&) the renewed offer represents a genuine attemptebguhlisher
to address matters of concern raised by the aggrieved person
about the withdrawn offer; and

(b) the renewed offer is made within 14 days after the withdrawal
of the withdrawn offer or any other period agreed by the
publisher and the aggrieveerson.

129 Effect of acceptance of offer to make amends

(1) If the publisher carries out the terms of an offer to make amends
(including payment of any compensation under the offer) that is
accepted, the aggrieved person cannot assert, continue oreeaforc
action for defamation against the publisher in relation to the matter
in question even if the offer was limited to any particular
defamatory imputations.

(2) A court may (but need na@)

(a) order the publisher to pay the aggrieved person the expense
reasonably incurred by the aggrieved person as a result of
accepting the offer; and
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Division 9.3.1 Offers to make amends
Section 130

(b) order any costs incurred by the aggrieved person that form part
of those expenses to be assessed on an indemnity basis.

(3) The powers conferred on a court by suiiea (2) are exercisalde

(a) if the aggrieved person has brought proceedings against the
publisher in any court for defamation in relation to the matter
in questio® by that court in those proceedings, and

(b) except as provided in paragraphddy theSupreme Court.

130 Effect of failure to accept reasonable offer to make
amends

(1) If an offer to make amends is made in relation to the matter in
guestion but is not accepted, it is a defence to an action for
defamation against the publisher in relatiorthe matter B

(a) the publisher made the offer as soon as practicable after
becoming aware that the matter is or may be defamatory; and

(b) at any time before the trial the publisher was ready and willing,
on acceptance of the offer by the aggriepedson, to carry out
the terms of the offer; and

(c) in all the circumstances the offer was reasonable.

(2) In determining whether an offer to make amends is reasonable, a
courd

(&) must have regard to any correction or apology published before
any trial arising out of the matter in question, including the
extent to which the correction or apology is brought to the
attention of the audience of the matter in question taking into
accound

(i) the prominence given to the correction or apology as
publishedin comparison to the prominence given to the
matter in question as published; and
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Resolution of civil disputes without litigation Part 9.3
Apologies Division 9.3.2
Section 131

(i) the period that elapses between publication of the matter
in question and publication of the correction or apology;
and

(b) may have regard &

(i) whether theaggrieved person refused to accept an offer
that was limited to any particular defamatory imputations
because the aggrieved person did not agree with the
publisher about the imputations that the matter in question
carried; and

(i) any other matter thahé court considers relevant.

131 Inadmissibility of evidence of certain statements and
admissions

(1) Evidence of any statement or admission made in connection with
the making or acceptance of an offer to make amends is not
admissible as evidence in argghl proceedings (whether criminal
or civil).

(2) Subsection (1) does not prevent the admission of evidence in any
legal proceedings in order to deterndne

(&) any issue arising under, or relating to the application of, a
provision of this division; or

(b) costs in defamation proceedings.

Division 9.3.2 Apologies

132 Effect of apology on liability for defamation

(1) An apology made by or on behalf of a person in connection with any
defamatory matter alleged to have been published by the person

(a) does not constitute an express or implied admission of fault or
liability by the person in connection with that matter; and
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Division 9.3.2 Apologies
Section 132

(b) is not relevant to the determination of fault or liability in
connection with that matter.

(2) Evidence of an apology made by on behalf of a person in
connection with any defamatory matter alleged to have been
published by the person is not admissible in any civil proceedings as
evidence of the fault or liability of the person in connection with
that matter.

(3) Nothing in thissection limits the operation of section 139G (State of
mind of defendant generally not relevant to awarding damages).
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General Division 9.4.1
Section 133
Part 9.4 Litigation of civil disputes
Division 9.4.1 General
133 Leave required for further proceedings in relation to

publication of same defamatory matter

If a person has brought defamation proceedings for damages
(whether in this jurisdiction or elsewhere) against any person in
relation to the publication of any matter, the person cannot bring
further defamation proceedings for damagmgainst the same
defendant in relation to the same or any other publication of the
same or like matter, except with the leave of the court in which the
further proceedings are to be brought.

Division 9.4.2 Defences
134 Scope of defences under general law and other law not
limited

(1) A defence under this division is additional to any other defence or
exclusion of liability available to the defendant apart from this Act
(including under the general law) and does not of itself vitiate, limit
or abrogate angther defence or exclusion of liability.

(2) If a defence under this division to the publication of defamatory
matter may be defeated by proof that the publication was actuated
by malice, the general law applies in defamation proceedings in
which the defnce is raised to determine whether a particular
publication of matter was actuated by malice.

135 Defence of justification

It is a defence to the publication of defamatory matter if the
defendant proves that the defamatory imputations carried by the
matte of which the plaintiff complains are substantially true.
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Section 136

136 Defence of contextual truth

It is a defence to the publication of defamatory matter if the
defendant proves that

(a) the matter carried, in addition to the defamatory imputations of
which the plaintiff complains, 1 or more other imputations
(contextual imputation} that are substantially true; and

(b) the defamatory imputations do not further harm the reputation
of the plaintiff because of the substantial truth of the contextual
imputatiors.

137 Defence of absolute privilege

(1) It is a defence to the publication of defamatory matter if the
defendant proves that it was published on an occasion of absolute
privilege.

(2) Without limiting subsection (1), matter is published on an occasion
of absolute privilege &

(a) the matter is published in the course of the proceedings of a
parliamentary body, including (but not limited @o)

(i) the publication of a document by order, or under the
authority, of the body; and

(i) the publication oflte debates and proceedings of the body
by or under the authority of the body or any law; and

(i) the publication of matter while giving evidence before the
body; and

(iv) the publication of matter while presenting or submitting a
document to the bodyyr

(b) the matter is published in the course of the proceedings of an
Australian court or Australian tribunal, including (but not

limited t0)d
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Section 138

(i) the publication of matter in any document filed or lodged
with, or otherwise submitted to, the court orbtmal
(including any originating process); and

(i) the publication of matter while giving evidence before the
court or tribunal; and

(i) the publication of matter in any judgment, order or other
determination of the court or tribunal; or

(c) the mater is published on an occasion that, if published in
another Australian jurisdiction, would be an occasion of
absolute privilege in that jurisdiction under a provision of a law
of the jurisdiction corresponding to this section.

138 Defence for publication of public documents

(1) It is a defence to the publication of defamatory matter if the
defendant proves that the matter was contain&d in

(a) a public document or a fair copy of a public document; or
(b) a fair summary of, or a fair extract from, a galwlocument.

(2) For the purposes of subsection (1), if a report or other document
under the law of a country would be a public document except for
noncompliance with a provision of that law albut

(a) the formal requirements for the content or layouthef report
or document; or

(b) the time within which the report or document is prepared, or
presented, submitted, tabled or laid to or before a person or
body;

the report or document is a public document despite that
noncompliance.

(3) A defence estaldhed under subsection (1) is defeated if, and only
if, the plaintiff proves that the defamatory matter was not published
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Section 138

Defamation
Litigation of civil disputes
Defences

honestly for the information of the public or the advancement of
education.

(4) In this section:

public documenimean$

(a) any repor or paper published by a parliamentary body, or a

(b)

(€)

(d)

(€)

record of votes, debates or other proceedings relating to a
parliamentary body published by or under the authority of the
body or any law; or

any judgment, order or other determination of a court or
arbitral tribunal of any country in civil proceedings and
includingd

(i) any record of the court or tribunal relating to the
judgment, order or determination or to its enforcement or
satisfaction; and

(i) any report of the court or tribunal about itgigunent,
order or determination and the reasons for its judgment,
order or determination; or

any report or other document that under the law of any
countryd

(i) is authorised to be published; or

(i) is required to be presented or submitted to, thibvle or
laid before, a parliamentary body; or

any document issued by the government (including a local
government) of a country, or by an officer, employee or agency
of the government, for the information of the public; or

any record or other doment open to inspection by the public
that is kepd

() by an Australian jurisdiction; or

(i) by a statutory authority of an Australian jurisdiction; or
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Section 139

(i) by an Australian court; or
(iv) under legislation of an Australian jurisdiction; or

() any other document issued, kept or published by a person,
body or organisation of another Australian jurisdiction that is
treated in that jurisdiction as a public document under a
provision of a law of the jurisdiction corresponding to this
section.

139 Defences of fair report of proceedings of public concern

(1) It is a defence to the publication of defamatory matter if the
defendant proves that the matter was, or was contained in, a fair
report of any proceedings of public concern.

(2) 1t is a defence tahe publication of defamatory matter if the
defendant proves that

(a) the matter was, or was contained in, an earlier published report
of proceedings of public concern; and

(b) the matter was, or was contained in, a fair copy of, a fair
summary of, oa fair extract from, the earlier published report;
and

(c) the defendant had no knowledge that would reasonably make
the defendant aware that the earlier published report was not
fair.

(3) A defence established under subsection (1) or (2) is defeataatlif,
only if, the plaintiff proves that the defamatory matter was not
published honestly for the information of the public or the
advancement of education.

(4) In this section:
proceedings of public concermean$

(a) any proceedings in public ofparliamentary body; or
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Section 139

(b) any proceedings in public of an international organisation of
any countries or of the governments of any countries; or

(c) any proceedings in public of an international conference at
which the governments of any countries agresented; or

(d) any proceedings in public ®f

(i) the International Court of Justice, or any other judicial or
arbitral tribunal, for the decision of any matter in dispute
between nations; or

(i) any other international judicial or arbittalbunal; or

(e) any proceedings in public of a court or arbitral tribunal of any
country; or

() any proceedings in public of an inquiry held under the law of
any country or under the authority of the government of any
country; or

(g) any proceedingsipublic of a local government body of any
Australian jurisdiction; or

(h) proceedings of a learned society, or of a committee or
governing body of the society, under its relevant objects, but
only to the extent that the proceedings relate to a decision o
adjudication made in Australia abéut

(i) a member or members of the society; or

(i) a person subject by contract or otherwise by law to
control by the society; or

(i) proceedings of a sport or recreation association, or of a
committee or governing daly of the association, under its
relevant objects, but only to the extent that the proceedings
relate to a decision or adjudication made in Australia @out

() a member or members of the association; or

page 110 Civil Law (Wrongs) Act 2002 R44
Effective: 01/01/11-08/03/12 01/01/11

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Defamation Chapter 9

Litigation of civil disputes Part 9.4
Defences Division 9.4.2
Section 139

(i) a person subject by contract or otherwise layw to
control by the association; or

() proceedings of a trade association, or of a committee or
governing body of the association, under its relevant objects,
but only to the extent that the proceedings relate to a decision
or adjudication made in Atralia aboud

() a member or members of the association; or

(i) a person subject by contract or otherwise by law to
control by the association; or

(k) any proceedings of a public meeting (with or without
restriction on the people attending) of shatéérs of a public
company under the Corporations Act held anywhere in
Australia; or

Note Corporations Actis defined in the Legislation Act, dict, pt 1.

(D) any proceedings of a public meeting (with or without
restriction on the people attending) heldahgre in Australia
if the proceedings relate to a matter of public interest,
including the advocacy or candidature of a person for public
office; or

(m) any proceedings of an ombudsman of any country if the
proceedings relate to a report of the ombudsman;

(n) any proceedings in public of a law reform body of any country;
or

(o) any other proceedings conducted by, or proceedings of, a
person, body or organisation of another Australian jurisdiction
that are treated in that jurisdiction as proceedingguiflic
concern under a provision of a law of the jurisdiction
corresponding to this section.
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(5) In this section:

law reform body of a country, means a body (however described
and whether or not permanent or {tithe) established by law to
conduct inguries into, and to make recommendations on, reforming
the laws of that country.

learned societyneans a body, wherever fornded

(a) the objects of which include the advancement of any art,
science or religion or the advancement of learning in any field;
ard

(b) authorised by its constitutidn

(i) to exercise control over, or adjudicate on, matters
connected with those objects; and

(i) to make findings or decisions having effect, by law or
custom, in any part of Australia.

ombudsman of a country, meana person (however described and
whether or not permanent or fuline) authorised by law to
investigate complaints about the actions or other conduct of any
public officials or public bodies of that country.

relevant objectsof a learned society, sport @creation association
or trade association, med@ns

() in relation to a learned sociétyobjects of the kind referred to
in this subsection, definition déarned societyparagraph (a);
or

(b) in relation to a sport or recreation associaliabjects ofthe
kind referred to in this subsection, definition sport or
recreation associationparagraph (a); or

(c) in relation to a trade associatibrobjects of the kind referred
to in this subsection, definition oftrade association

paragraph{a).
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sport orrecreation associatiomeans a body, wherever fornded

(a) the objects of which include the promotion of any game, sport,
or pastime to the playing of which or exercise of which the
public is admitted as spectators or otherwise and the promotion
or protecion of the interests of people connected with the
game, sport, or pastime; and

(b) authorised by its constitutidn

(i) to exercise control over, or adjudicate on, matters
connected with the game, sport, or pastime; and

(i) to make findings or decisionsaving effect, by law or
custom, in any part of Australia.

trade associationomeans a body, wherever fornded

(a) the objects of which include the promotion of any calling, that
is to say, a trade, business, industry or profession and the
promotion or pragction of the interests of people engaged in
any calling; and

(b) authorised by its constitutidn

(i) to exercise control over, or adjudicate on, matters
connected with a calling or the conduct of people engaged
in the calling; and

(i) to make findingsor decisions having effect, by law or
custom, in any part of Australia.

139A Defence of qualified privilege for provision of certain
information

(1) There is a defence of qualified privilege for the publication of
defamatory matter to a person (tieeipient) if the defendant proves
tha

(@) the recipient has an interest or apparent interest in having
information on some subject; and
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(b) the matter is published to the recipient in the course of giving
to the recipient information on that subject; and

(c) the conduct of the defendant in publishing that matter is
reasonable in the circumstances.

(2) For the purposes of subsection (1), a recipient has an apparent
interest in having information on some subject if, and only if, at the
time of the publicatn in question, the defendant believes, on
reasonable grounds, that the recipient has that interest.

(3) In determining for the purposes of subsection (1) whether the
conduct of the defendant in publishing matter about a person is
reasonable in the circistances, a court may take into accéunt

(a) the extent to which the matter published is of public interest;
and

(b) the extent to which the matter published relates to the
performance of the public functions or activities of the person;
and

(c) the semusness of any defamatory imputation carried by the
matter published; and

(d) the extent to which the matter published distinguishes between
suspicions, allegations and proven facts; and

(e) whether it was in the public interest in the circumstances for
the matter published to be published expeditiously; and

() the nature of the business environment in which the defendant
operates; and

(g) the sources of the information in the matter published and the
integrity of those sources; and

(h) whether thematter published contained the substance of the
personds side of the story and,
attempt was made by the defendant to obtain and publish a
response from the person; and
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(i) any other steps taken to verify the information in thatter
published; and

()) any other circumstances that the court considers relevant.

(4) For the avoidance of doubt, a defence of qualified privilege under
subsection (1) is defeated if the plaintiff proves that the publication
of the defamatory mattevas actuated by malice.

(5) However, a defence of qualified privilege under subsection (1) is not
defeated merely because the defamatory matter was published for
reward.

139B Defences of honest opinion

(1) It is a defence to the publication of defamatonatter if the
defendant proves that

(a) the matter was an expression of opinion of the defendant rather
than a statement of fact; and

(b) the opinion related to a matter of public interest; and
(c) the opinion is based on proper material.

(2) It is a defence to the publication of defamatory matter if the
defendant proves that

(@) the matter was an expression of opinion of an employee or
agent of the defendant rather than a statement of fact; and

(b) the opinion related to a matter of public int¢resd
(c) the opinion is based on proper material.

(3) It is a defence to the publication of defamatory matter if the
defendant proves that

(a) the matter was an expression of opinion of a person (the
commentatoy, other than the defendant or an emypl® or
agent of the defendant, rather than a statement of fact; and
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(b) the opinion related to a matter of public interest; and
(c) the opinion is based on proper material.

(4) A defence established under this section is defeated if, and only if,
the phintiff proves thad

() in the case of a defence under subsectiod (¢ opinion was
not honestly held by the defendant at the time the defamatory
matter was published; or

(b) in the case of a defence under subsectiod (B¢ defendant
did not believethat the opinion was honestly held by the
employee or agent at the time the defamatory matter was
published; or

(c) in the case of a defence under subsectiod (B¢ defendant
had reasonable grounds to believe that the opinion was not
honestly held by theommentator at the time the defamatory
matter was published.

(5) For the purposes of this section, an opinion is basegroper
material if it is based on material that

(a) is substantially true; or

(b) was published on an occasion of absolute olifteaa privilege
(whether under this Act or at general law); or

(c) was published on an occasion that attracted the protection of

(i) a defence under this section, section 138 (Defence for
publication of public documents) or section 139
(Defences of fai report of proceedings of public
concern); or

(i) the defence of fair comment at general law.

(6) An opinion does not cease to be based on proper material only
because some of the material on which it is based is not proper
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matter if the opinion mighteasonably be based on such of the
material as is proper material.

139C Defence of innocent dissemination

(1) It is a defence to the publication of defamatory matter if the
defendant proves that

(a) the defendant published the matter merely in the dgpac as
an employee or agent, of a subordinate distributor; and

(b) the defendant neither knew, nor ought reasonably to have
known, that the matter was defamatory; and

(c) t he def endant os | ack of knowl edg
negligence on the part tfe defendant.

(2) For the purposes of subsection (1), a person sul@ordinate
distributor of defamatory matter if the persdn

(&) was not the first or primary distributor of the matter; and
(b) was not the author or originator of the matter; and

(c) did not have any capacity to exercise editorial control over the
content of the matter (or over the publication of the matter)
before it was first published.

(3) Without limiting subsection (2) (a), a person is not the first or
primary distributor of maer merely because the person was
involved in the publication of the matter in the capacity of

(a) a bookseller, newsagent or newsvendor; or
(b) a librarian; or
(c) awholesaler or retailer of the matter; or

(d) a provider of postal or similar servicdy means of which the
matter is published; or
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(e) a broadcaster of a live program (whether on television, radio or
otherwise) containing the matter in circumstances in which the
broadcaster has no effective control over the person who
makes the statementhat comprise the matter; or

() a provider of services consistingdof

(i) the processing, copying, distributing or selling of any
electronic medium in or on which the matter is recorded;
or

(i) the operation of, or the provision of any equipment,
system or service, by means of which the matter is
retrieved, copied, distributed or made available in
electronic form; or

(g) an operator of, or a provider of access to, a communications
system by means of which the matter is transmitted, or made
availabk, by another person over whom the operator or
provider has no effective control; or

(h) a person who, on the instructions or at the direction of another
person, prints or produces, reprints or reproduces or distributes
the matter for or on behalf of thather person.

139D Defence of triviality

It is a defence to the publication of defamatory matter if the
defendant proves that the circumstances of publication were such
that the plaintiff was unlikely to sustain any harm.

Division 9.4.3 Remedies

139E Damages to bear rational relationship to harm

In determining the amount of damages to be awarded in any
defamation proceedings, the court is to ensure that there is an
appropriate and rational relationship between the harm sustained by
the plaintiff and the aount of damages awarded.
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139F
1)

(2)

3)

(4)

(5)

(6)

(7)

Damages for non-economic loss limited

Unless the court orders otherwise under subsection (2), the
maximum amount of damages for reconomic loss that may be
awarded in defamation proceedings is $260 or any other amotl
adjusted in accordance with this section from time to time (the
maximum damages amoupthat is applicable at the time damages
are awarded.

A court may order a defendant in defamation proceedings to pay
damages for neeconomic loss that exceed timaximum damages
amount applicable at the time the order is made if, and only if, the
court is satisfied that the circumstances of the publication of the
defamatory matter to which the proceedings relate are such as to
warrant an award of aggravated dansage

The Minister is, on or before 1 July 2006 and on or before 1 July in
each succeeding year, to declare, in writing, the amount that is to
apply, as from the date specified in the order, for the purposes of
subsection (1).

The amount declared iso be the amount applicable under
subsection (1) (or that amount as last adjusted under this section)
adjusted by the percentage change in the amount estimated by the
Australian statistician of the average weekly total earnings of
full-time adults in Austlia over the 4 quarters preceding the date of
the declaration for which those estimates are, at that date, available.

A declaration under subsection (3) is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislafich

An amount declared for the time being under this section applies to
the exclusion of the amount of $2600 or an amount previously
adjusted under this section.

If the Australian statistician fails or ceases to estimate the amount
referred © in subsection (4), the amount declared is to be
determined in accordance with the regulations.
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(8) In adjusting an amount to be declared for the purposes of
subsectior{l), the amount determined in accordance with
subsection (4) is to be rounded to tearest $500.

(9) A declaration may provide that it commences retrospectively.

139G State of mind of defendant generally not relevant to
awarding damages

In awarding damages for defamation, the court is to disregard the
malice or other state of mind ofehdefendant at the time of the
publication of the defamatory matter to which the proceedings relate
or at any other time except to the extent that the malice or other state
of mind affects the harm sustained by the plaintiff.

139H Exemplary or punitive damages cannot be awarded
A plaintiff cannot be awarded exemplary or punitive damages for
defamation.

1391 Factors in mitigation of damages

(1) Evidence is admissible on behalf of the defendant, in mitigation of
damages for the publication of defamatory eratthaé

(@) the defendant has made an apology to the plaintiff about the
publication of the defamatory matter; or

(b) the defendant has published a correction of the defamatory
matter; or

(c) the plaintiff has already recovered damages for defamation
relation to any other publication of matter having the same
meaning or effect as the defamatory matter; or

(d) the plaintiff has brought proceedings for damages for
defamation in relation to any other publication of matter
having the same meaning ofezit as the defamatory matter; or
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(e) the plaintiff has received or agreed to receive compensation for
defamation in relation to any other publication of matter
having the same meaning or effect as the defamatory matter.

(2) Nothing in subsection (1) opses to limit the matters that can be
taken into account by a court in mitigation of damages.

139J Damages for multiple causes of action may be assessed
as single sum

If the court in defamation proceedings finds for the plaintiff as to
more than 1 causd action, the judicial officer may assess damages
in a single sum.

Division 9.4.4 Costs

139K Costs in defamation proceedings

(1) In awarding costs in defamation proceedings, the court may have
regard t@

(a) the way in which the parties to the proceedingnducted their
cases (including any mi suse of
position to hinder the early resolution of the proceedings); and

(b) any other matters that the court considers relevant.

(2) Without limiting subsection (1), a court mysinless the interests of
justice require otherwisé)

(a) if defamation proceedings are successfully brought by a
plaintiff and costs in the proceedings are to be awarded to the
plaintiffd order costs of and incidental to the proceedings to be
assessed omandemnity basis if the court is satisfied that the
defendant unreasonably failed to make a settlement offer or
agree to a settlement offer proposed by the plaintiff; or

(b) if defamation proceedings are unsuccessfully brought by a
plaintiff and costs irthe proceedings are to be awarded to the
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defendard order costs of and incidental to the proceedings to
be assessed on an indemnity basis if the court is satisfied that
the plaintiff unreasonably failed to accept a settlement offer
made by the defendant.

(3) In this section:

settlement offermeans any offer to settle the proceedings made
before the proceedings are determined, and includes an offer to
make amends (whether made before or after the proceedings are
commenced), that was a reasonable offeratithe it was made.
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Part 9.5 Miscellaneousd ch 9

139L

139M

(1)

(2)

3)

(1)

(2)

Proof of publication

If a document appears to be printed or otherwise produced by means
adapted for the production of numerous copies and there is in the
document a statement to the efféicat the document is printed,
produced, published or distributed by or for a particular person, the
statement is evidence in defamation proceedings that the document
was so printed, produced, published or distributed.

Evidence that a number or part @fdocument appearing to be a
periodical is printed, produced, published or distributed by or for a
particular person is evidence in defamation proceedings that a
document appearing to be another number or part of the periodical
was so printed, producedjlgished or distributed.

In this section:

periodical includes any newspaper, review, magazine or other
printed document of which numbers or parts are published
periodically.

Proof of convictions for offences

If the question whether or notperson committed an offence is in
question in defamation proceedidgs

(a) proof that the person was convicted of the offence by an
Australian court is conclusive evidence that the person
committed the offence; and

(b) proof that the person was convictadthe offence by a court of
any country (other than an Australian court) or a court martial
of any country is evidence that the person committed the
offence.

For the purposes of this section, the contents of a document that is
evidence of convictionof an offence, and the contents of an
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3)

(4)

139N
1)

(2)

information, complaint, indictment, charge sheet or similar
document on which a person is convicted of an offence, are
admissible in evidence to identify the facts on which the conviction
is based.

Subsection (2)loes not affect the admissibility of other evidence to
identify the facts on which the conviction is based.

In this section:

conviction, for an offence, includes a finding of guilt, but does not
included

(&) a conviction that has been set aside @shed; or

(b) a conviction for an offence for which a person has received a
pardon.

Incriminating answers, documents or things

A person who is required to answer a question, or to discover or
produce a document or thing, in defamation proceeadisgnot
excused from answering the question or discovering or producing
the document or thing on the ground that the answer to the question
or the discovery or production of the document or thing might tend
to incriminate the person of an offence of cnalidefamation.

However, any answer given to a question, or document or thing
discovered or produced, by a natural person in compliance with the
requirement is not admissible in evidence against the person in
proceedings for criminal defamation.
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Chapter 10 Trespass

141 Defence to action for trespass to land

It is a defence to an action for trespass to land if the defendant
establishes théat

(a) the defendant does not claim any interest in the land; and

(b) the trespass was because of neglge or was not intentional;
and

(c) the defendant made a reasonable offer to make amends to the
plaintiff before the action was brought.

142 Action for use and occupation of landd amount of
damages

(1) This section applies to an action for damages feraumsl occupation
of land.

(2) Evidence may be given of a lease of the land (whether by deed,
orally or otherwise) and of the rent payable under the lease.

(3) The evidence must be received by the court as evidence of the
amount of damages for the use aedupation of the land.

(4) Proof of a lease of the land is not a defence to the action.
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Chapter 11 Mitigation of strict liability

Part 11.1 Traveller accommodation
providers liability

Division 11.1.1 Preliminaryd pt 11.1

143 Purposed pt 11.1
The purposeof this part is to mitigate some of the harsh
consequences of innkeeperos I|Iiabilit
144 Definitionsd pt 11.1
In this part:

accommodation unitmeans an area of traveller accommodation that
is designed to be used by a guest of the accommadatiwider for
sleeping

agent of an accommodation provider, includes
(@) an employee of the accommodation provider; and
(b) an apparent agent or employee of the accommodation provider.

fault means negligence or another act or omission giving rise to a
liability.

limitation amountmeans the amount prescribed by regulation.

loss of property, includes damage to, or destruction of, the property.

provide traveller accommodation includes offering to provide the
traveller accommodation.

safe custodyacilitiesd see section 153).
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145
1)

(2)

3)

(4)

Meaning of traveller accommodation

Traveller accommodationis accommodation provided for use by
members of the travelling public as part of a commercial
transaction.

Without limiting subsection (1), travellaxccommodation includes
the following types of accommodation:

(a) backpacker;

(b) bed and breakfast;
(c) hotel;

(d) motel,

(e) resort;

(f) serviced apartment.

Accommodation is traveller accommodation even if the
accommodation is provided wiht charge as long as the
accommodation is provided as part of a commercial transaction.

Examples of accommodation supplied as part of commercial transaction

1 resort holidays supplied to purchasers of electrical goods from retail outlets

2 accommodation upplied to members of the travel industry or the public
generally for promoting the accommodation

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
LegislationAct, s 126 and s 132).

Despite subsections (1) to {3)

(a) accommodation is traveller accommodation only if it includes
an accommodation unit; and

(b) accommodation in or on something, that is a means of
transport, is not traveller accommodation & farticular thing
is being used, or is ordinarily used, for transport.
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146 Meaning of accommodation provider

(1) An accommodation provideis the person who operates a business
that includes providing traveller accommodation.

(2) To remove any doubt, ¢howner of traveller accommodation is not
necessarily the accommodation provider.

Example of accommodation provider

The letting agent for, or the manager of, serviced apartments is the
accommodatioprovider and not the owner of the apartments.

Note An exanple is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
LegislationAct, s 126 and s 132).

147 Meaningofi nnkeeper 6s |l iability

(1) Forthisparti nnkeeperidisnnlkieaebpielriotsy | i abi |l it
common law but only in relation to the strict liability imposed on an
i nnkeeper for failing to safeguard
that i s brought to the innkeepero6s i

(2) To remove any douaki,l iftor, ilmmske empfer d
property includes damage to, or destruction of, the property.

3 For innkeederos liability

(@) an accommodation provider, and only an accommodation
provider, is an innkeeper; and

(b) traveller accommodation, and only traeelaccommodation, is
an inn.

148 Meaning of guest

(1) A guestis a person to whom, or for whom, traveller accommodation
is provided by an accommodation provider.

(2) However, the person is guestonly on a day when the person is
provided with the use oAn accommodation unit at the traveller
accommodation.
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(3) A guestdoes not include a persdn

(@) who is at the traveller accommodation only to obtain beverages
or food or to visit someone else; or

(b) who usually lives at the traveller accommodation.

149 Meaning of property of guest

(1) Property of a guest is the property brought to the traveller
accommodation or its precincts by or for the guest.

(2) However propertyof a guest does not includle

(a) a motor vehicle brought to the travelleccommodation or its
surrounds by or for the guest, or other things owned by the
guest left in or on the motor vehicle; or

(b) property taken from the traveller accommodation or its
surrounds by or for the guest.

Division 11.1.2 Liability of accommodation providers

150 Applicationd div 11.1.2
This division applies to the property of a guest after the
accommodati on provider, or the prov
about the arrival of the guest or t

accommodation or itsurrounds.

151 Limitation on strict |iability wunder
(1) This section applies to an accommod:
i nnkeeperds l|iability for a | oss of

(2) The liability for the loss is limited to themitation amount for each
accommodation unit provided for the use of the guest on the day of
the loss, despite

(a) the amount of the loss on the day; or
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(b) the number of guests who, on the day, are provided with the
use of the accommodation unit andfsua loss of property.

(3) Despite the limitation on the liability to the limitation amount, the
accommodati on provider ds i ability
available at common law for an innkeeper, including the perils of
travel defences.

152 Circumstances when limitation does not apply

1) The | imitation on the accommodati ol
section1l5y 2) does not apply id® the | oss

(&) is caused by the fault of the accommodation provider or the
provideordbs agent ;

(b)) happens after the accommodation p
agent, accepts the property for depositing in safe custody
facilities; or

(c) happens while the property is left, at the invitation of the
accommodati on provi datapadiculart he pr o\
place outside of the accommodation unit provided to the guest.

2) Al so, the Il imitation on the accommoc
section 15%2) does not apply &

(@) at the time the guest is provided with the use of an
accommodabn unit, the accommodation provider did not
comply with section 1541) (a) (Notice about pt 11.1); or

(b) during all of the period the guest is provided with the use of an
accommodation unit, the accommodation provider did not do 1
of the following:

(i) comply with section 1541)(b) in relation to the
accommodation unit;

(i) have a system in operation as mentioned in

section154(2).
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Mitigation of strict liability Chapter 11

Traveller accommodation providers liability Part 11.1
Liability of accommodation providers ~ Division 11.1.2
Section 153
153 Safe custody facilities
(1) This section applies if an accommod e
agent, acceptsa guest 0s property for saf e
controlled by the accommodation pro

(safe custody facilities other than facilities located in an
accommodation unit for the safekeeping of property.

(2) The accommodation provd e r is |iable for the I
property if it happens after the accommodation provider, or the
providerds agent, accepts the proper
facilities.

3 An accommodation provider,rear the pi
guest who asks to use safe custody f
to place the property in a container and fasten or seal the container.

(4) If the accommodation provider provides safe custody facilities, the
accommodation provider must accegja e st 6 s property fo
in the safe custody facilities unléss

(a) the guest does not place the property in a container and fasten
or seal it, in response to a requirement under subsection (3); or

(b) the accommodation provider reasonably considénat
depositing the property in the safe custody facilities would be
unreasonable having regard to the
value and the type of accommodation and tariff charged for the
accommodation unit.

(5) This section does not require an ancaodation provider to provide
safe custody facilities.

154 Notice about pt 11.1

(1) An accommodation provider must ensure that the notice set out in
schedule 1 is conspicuously displayed so it can be easily read by a
person when the persomis
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Chapter 11 Mitigation of strict liability

Part 11.1 Traveller accommodation providers liability
Division 11.1.2 Liability of accommodation providers
Section 154

(&) in the reception area for, or main entrance to, the traveller
accommodation; and

(b) in an accommodation unit.

(2) However, subsection (1) (b) does not apply if the accommodation
provider has a system in operation under wiich

(a) for each accommodation umtovided for the use of a guést
the guest is given a copy of the notice, including, for example,
as part of the key tag or access card for, or in the compendium
in, the accommodation unit; and

(b) the guest is told about the notice and where it is locattdile
time the guest checks in to the traveller accommodation.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act, s126 and s 132).
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Mitigation of strict liability Chapter 11

Common carriers Part 11.2
Preliminaryd common carriers Division 11.2.1
Section 155
Part 11.2 Common carriers
Division 11.2.1 Preliminaryd common carriers
155 Purposed pt 11.2
The purpose of this part is to mitigate some of the harsh
consequences of common carrierso |ia
156 Definitionsd pt 11.2
In this part:

common carriermeans a common carrier by land.

schedule 2 packaged godilsee section 159 (1) (Liability of
carriers for certain goods worth more than $20).

transportmeans carriage
(&) under a contract of carriage; or

(b) incidental to the carriage of a person feward.

Division 11.2.2 When common law liability of carriers
not affected

157 Certain things not protected by pt 11.2

(1) This part does not protect a common carrier from liability under the
common law if the loss of, or damage to, goods or an animah give
to the carrier for transport results from the criminal or fraudulent act
of the carrier or an employee or agent of the carrier.

(2) This part does not protect an employee or agent of a common carrier
from liability under the common law if the loss of, damage to,
goods or an animal given to the carrier for transport results from the

empl oyeebs or agentodés personal negl e
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Chapter 11 Mitigation of strict liability
Part 11.2 Common carriers
Division 11.2.3 Liability of common carriers for certain goods worth more than $20

Section 158

158 Public notices by carrier not to affect liability

A public notice (other than a notice mentioned in section(160

(Notice of increased charge for transport of certain goods) or
section165(1) (Notice of increased charge for transport of certain

animals)) or declaration does not limit or otherwise affect a common
carrierbés liability under the common

Division 11.2.3 Liability of common carriers for
certain goods worth more than $20

159 Liability of carriers for certain goods worth more than $20

(1) This section applies if goods mentioned in schedule 2 that are
contained in a parcel or package and worth more tH20
(schedule2 packaged goodsare given to a common carrier for
transport.

(2) The common carrier is not liable for more than $20 for the loss of,
or damage to, the goods.

(3) However, subsection (2) does not appdy if

(a) at or before the time theogds are given to the carrier for
transport, the person giving the goods declares the nature and
value of the goods in the parcel or package; and

(b) the person giving the goods pays, or agrees to pay, any
increased charge mentioned in section 160 (1)ishasked for
by the carrier for the transport of the goods; and

(c) the carrier receives the goods for transport.

160 Notice of increased charge for transport of certain goods

(1) If a common carrier sets an increased charge for the transport of
schedule 2 packaged goods, the common carrier must clearly
display, in a public part of the place where goods are received for

page 134 Civil Law (Wrongs) Act 2002 R44
Effective: 01/01/11-08/03/12 01/01/11

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au
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Common carriers Part 11.2

Liability of common carriers for certain goods worth more than $20  Division 11.2.3

Section 161

(2)

3)

transport, a legible notice setting out the increased chargenéo
transport of the goods.

A person is bound by the notice even if the person does not have
actual knowledge of it.

If a common carrier receives schedule 2 packaged goods from a
person for transport in the circumstances mentioned in
sectionl59 (3) (Liability of carriers for certain goods worth more
than $20), but does not comply with subsectiod (1)

(@) the carrier is liable under the common law for the loss of, or
damage to, the goods; and

(b) if the person has paid an increased chargehi®rtranspoft
the carrier must refund the increased charge.

161 Receipt of carrier for increased charge
(1) If a person pays or agrees to pay a common carrier an increased
charge for transport of schedule 2 packaged goods, and the person
asks for a recetpthe carrier must give the person a receipt stating
that the goods are insured.
(2) If the carrier does not give the person the reéeipt
(a) section 159 (2) (Liability of carriers for certain goods worth
more than $20) does not apply to the carried; an
(b) the carrier is liable under the common law for the loss of, or
damage to, the goods; and
(c) if the person has paid an increased charge for the traésport
the carrier must refund the increased charge.
162 Carrier only liable for proven amount for certain goods
(1) Ifo
(a) a person gives schedule 2 packaged goods to a common carrier
for transport; and
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Chapter 11

Mitigation of strict liability

Part 11.2 Common carriers
Division 11.2.4 Liability of common carriers for certain animals
Section 163
(b) the person declares the nature and value of the goods in
accordance with this division; and
(c) the person pays, or agrees to pay, any increabedige
mentioned in section 160 (1) that is asked for by the carrier for
the transport of the goods; and
(d) the carrier receives the goods for transport, but the goods are
lost or damaged,;
the carrier is liable for not more than the proven amount fer th
goods.

(2) Subsection (1) has effect despite the declaration of the value of the
schedule 2 packaged goods or the acceptance of the declared value
by the common carrier before or at the time the goods were accepted
for transport.

(3) In this section:
proven amount for goods, means the lesser of the actual or declared
value of the goods.

Division 11.2.4 Liability of common carriers for
certain animals
163 Definitionsd div 11.2.4
In this division:
animal means a horse, cattle, sheep or pig.
default value for an animal, means the amount mentioned in
table164, column 3 for the animal.
164 Liability of carriers for certain animals

(1) This section appliesaf
(@) an animal is given to a common carrier for transport; and
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Mitigation of strict liability Chapter 11
Common carriers Part 11.2
Liability of common carriers for certain animals ~ Division 11.2.4

Section 165

(b) the animal is worth more thdahe default value.

(2) The common carrier is not liable for more than the default value for
the loss of, or damage to, the animal.

(3) However, subsection (2) does not appédy if

(a) at or before the time the animal is given to the carrier for
transportthe person giving the animal declares the value of the
animal; and

(b) the person giving the animal pays, or agrees to pay, any
increased charge mentioned in section 165 (1) that is asked for
by the carrier for the transport of the animal; and

(c) the arrier receives the animal for transport.

Table 164 Default value for certain animals
column 1 column 2 column 3
item animal amount per animal
1 horse $100
2 cattle $30
3 sheep $4
4 pig $4
165 Notice of increased charge for transport of certain
animals

(1) If a common carrier sets an increased charge for the transport of
animals, the carrier must clearly display, in a public part of the place
where an animal is received for transport, a legible notice setting out
any increased charge forthentraport of t he ani mal i
value is more than the default value.

(2) A person is bound by the notice even if the person does not have
actual knowledge of it.
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Part 11.2 Common carriers
Division 11.2.5 Notice, condition or declaration of carrier

Section 166

166 Carrier only liable for proven amount for certain animals
(1) Ifo
(a) a person gies an animal to a common carrier for transport; and

(b) the person declares the value of the animal in accordance with
this division; and

(c) the person pays, or agrees to pay, any increased charge
mentioned in section 165 (1) that is asked for byctreier for
the transport of the animal; and

(d) the carrier receives the animal for transport, but the animal is
lost or damaged,;

the carrier is liable for not more than the proven amount for the
animal.

(2) Subsection (1) has effect despite the detiameof the value of the
animal or the acceptance of the declared value by the common
carrier before or at the time the animal was accepted for transport.

(3) In this section:

proven amount for an animal, means the lesser of the actual or
declared valuef the animal.

Division 11.2.5 Notice, condition or declaration of
carrier
167 Carrier liable for neglect or default despite notice etc

(1) A common carrier is liable for the loss of, or damage to, goods or
animals given to the carrier for transport ifetlhoss or damage
results from the carrieros negl ect
condition or declaration made by the carrier that excludes or limits

the carrierdos liability.
(2) A notice, condition or declaration mentioned in subsection (1) is
void.
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Mitigation of strict liability Chapter 11
Common carriers Part 11.2
Notice, condition or declaration of carrier Division 11.2.5

Section 167

(3) But, a contract of carriage may contain conditions about the
transport of goods or animals that are just and reasonable.

(4) Also, a special contract between a common carrier and someone else
for the transport of goods or animals is binding on the qibeson
if, but only if, it is signed by the other person or the person giving
the carrier the goods or animals for transport.

®5) This section does not affect a comm
under division 11.2.3 (Liability of common carriersr foertain
goods worth more than $20).

(6) In this section:

notice does not includea notice mentioned in section 160
(Notice of increased charge for transport of certain goods) or
section165(1) (Notice of increased charge for transport of certain
anmals).
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Chapter 12 Other liability provisions
Part 12.1 Occupiers liability

Section 168

Chapter 12 Other liability provisions

Part 12.1 Occupiers liability

168 Liability of occupiers

(1) An occupier of premises owes a duty to take all care that is
reasonable in the circumstances to ensure that anyone on the
premises does notuffer injury or damage becausedof

(a) the state of the premises; or

(b) things done or omitted to be done about the state of the
premises.

(2) Without limiting subsection (1), in deciding whether the duty of care
has been discharged considerationtbasgiven to the following:

(a) the gravity and likelihood of the probable injury;
(b) the circumstances of the entry onto the premises;
(c) the nature of the premises;

(d) the knowledge the occupier has or should have about the
likelihood of people or property being on the premises;

(e) the age of the person entering the premises;

() the ability of the person entering the premises to appreciate the
danger;

(g) the buden on the occupier of removing the danger or
protecting the person entering the premises from the danger as
compared to the risk of the danger to the person.

(3) Part 7.1 (Damages for personal injuéiesxclusions and limitations)
and part 7.3 (Contributg negligence), other than section 102 (2),
apply in relation to a claim brought by a person against an occupier
of premises in relation to injury or damage.
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Occupiers liability Part 12.1

Section 168

(4) This section replaces the common law rules about the standard of
care an occupier of premisesust show to people entering on the
premises in relation to any dangers to them.

(5) This section does not afféct

(@) other common law rules about the liability of occupiers to
people entering on their premises; or

(b) any obligation an occupier of gmises has under another Act
or any statutory instrument or contract.

(6) In this section:

occupier, of premises, includes the lessor of premises let under a
tenancy whé

(@) is under an obligation to the tenant to maintain or repair the
premises; or

(b) could exercise a right to enter the premises to carry out
maintenance or repairs.
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Section 169

Part 12.2 Liability for damage caused by
animals

169 Evidence of breach of duty for animals

(1) This section applies if an animal (other than a dog or cat) was on
premises andl

(a) the occupier of the premisies

(i) could not lawfully prevent the animal from being on the
premises; or

(i) had not consented to the animal being on the premises;
and

(b) someone other than the occupier of the premises was, when the
animal was on the premises, under a duty to another person to
take reasonable care that the other person would not be
subjected to the danger of the animal causing damage to the
other person; and

(c) the animal caused damage to the other person.

(2) The fact that the animal was on the premises when the damage was
caused is evidence of breach of the duty.

(3) In this section:
onincludes in.

premisesdoes not include a place that is open to or used by the
public as a road.
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Liability for fires accidentally begun Part 12.3
Section 170
Part 12.3 Liability for fires accidentally
begun
170 Actions do not lie for damage caused by accidental fires

(1) An action does not lie against a person in whose house, room or
other building, or on whose property, a fire accidentally starts for
injury or damage caused by the firesiameone else, or for damage
caused by the fire to the property of someone else.

(2) Subsection (1) applies despite any other territory law or any usage
or custom in force in the ACT.

(3) For subsection (1), a fire must not be taken to have started
accicentally if it was started deliberately or negligently.

171 Contract between landlord and tenant not affected

Section 170 does not affect, or make void, any term of a contract or
agreement made between a landlord and tenant about the leasing or
letting of pemises, or a part of premises, by the landlord to the
tenant.
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Section 172
Chapter 13 Misrepresentation
172 Definitionsd ch 13
In this chapter:
courtincludes an arbitrator.
non-fraudulent misrepresentatiormeans a misrepresentation that
was not made fraudulemtl
173 Removal of certain bars to rescission for

misrepresentation
(1) This section appliesaf

(a) a person enters into a contract after a misrepresentation is made
to the person; and

(b) the person would be entitled to rescind the contract without
claming fraud if 1 or more of the following matter®(mer
bars) did not apply:

(i) the misrepresentation has become a term of the contract;
(i) the contract has been performed;

(i) a conveyance, transfer or other document has been
registered under aerritory law or a law of the
Commonwealth, a State or another Territory because of
the contract.

(2) The person may rescind the contract even though 1 or more of the
former bars apply.
(3) This section is subject to the following sections:

1 section 175 (Damages instead of rescission for
misrepresentation)

1 section 176 (3) (Exclusion claugesiisrepresentation).
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Misrepresentation Chapter 13

Section 174

174

175

(1)

(2)

3)

(1)

(2)

Damages for misrepresentation

This section applies if a person (tfiest persorn) enters into a
contract after a nefraudulentmisrepresentation is made to the first
person by

(a) another party to the contract; or
(b) a person acting for another party to the contract; or

(c) a person who receives any direct or indirect material advantage
because of the formation of the contrac

If the first person suffers loss because of entering into the contract,
anyone (whether or not that person made the misrepresentation) who
would be liable for damages in tort for the loss, if the
misrepresentation had been made fraudulently, lidelitor damages

for the loss.

It is a defence to an action under subsection (2§ that

(@) if the representation was made by the deferddame
defendant had reasonable grounds for believing, and did
believe up to the time the contract was made, that t
representation was true; or

(b) if the representation was made by a person acting for the
defendand both the defendant and that person had reasonable
grounds for believing, and did believe up to the time the
contract was made, that the representatias true.

Damages instead of rescission for misrepresentation

This section applies if, in an action arising out of a contract, a
person has rescinded, or may rescind, the contract on the ground of
nonfraudulent misrepresentation.

The court mg declare the contract to be existing and award
damages, or award damages instead of ordering rescission, if the
court considers that

R44
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Chapter 13

Section 176

Misrepresentation

3)

(4)

(@) the consequences of a declaration are preferable to the
consequences of rescission in the circumstances of the case;
and

(b) itis just and equitable to do so.

Damages may be awarded against a person under subsection (2)
even if the person is not liable for damages under section 174.

However, a court must take into accaunt

(&) in assessing damages undertisacl74 or this sectiah any
award of damages under sectibfd or this section, or
damages or compensation under any other law; or

(b) in assessing damages or compensation under any other law
relating to a contraétany award of damages under this

chapter
176 Exclusion clausesd misrepresentation
(1) This section applies if an agreement contains a provision that would,
apart from this section, exclude or resthict
(@) any liability of a party to a contract because of a
misrepresentation made by the pabogfore the contract was
made; or

(b) any remedy available to another party to the contract because
of a misrepresentation mentioned in paragraph (a).

(2) The provision is of no effect.

(3) However, in an action arising out of the contract, the court may
allow the provision to be relied on if the court considers it fair and
reasonable in the circumstances to rely on it.

177 Misrepresentation in trade or commerce an offence

(1) A person must not make a misrepresentation, in the course of trade

or commercé
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Misrepresentation Chapter 13

Section 178

(a) to make or induce someone else to enter into a contract; or

(b) to make or induce someone else to pay an amount, or to
transfer real or personal property, to the person or to someone
else.

Maximum penalty: 200 penalty units

(2) It is a defence t@ prosecution for an offence against this section
that the person who made the representation believed on reasonable
grounds that the representation was true.

178 Employer etc liable for misrepresentation

(1) If the misrepresentation mentioned in sectigiY (1) is made by a
person acting in the course of hi s
employer commits an offence.

Maximum penalty: 200 penalty units.

(2) If the misrepresentation mentioned in section 177 (1) is made by a
person authorised to act feomeone else, the other person commits
an offence.

Maximum penalty: 200 penalty units.
(3) Itis a defence to a prosecution for an offence against this s&ction

(@) that the defendant took reasonable precautions to prevent
misrepresentations being madey t he defendant s e
or people acting for the defendant; or

(b) that the defendant did not know, and could not reasonably be
expected to have known, that the representation was made or
that it was untrue.

179 Prosecutions for misrepresentation

(1) This section applies if in a prosecution for an offence against
sectionl77 or section 178, it is proved tBat
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Section 179

(&) a misrepresentation was in fact a material inducement to a
persormd

(i) to enter into a contract; or

(i) to pay an amount, or to transfeal or personal property,
to the person who made the misrepresentation or someone
else; and

(b) the person who made the misrepresentation received a direct or
indirect material advantage because of the contract, payment or
transfer.

(2) It must be assmed, unless the contrary is proven, that the
misrepresentation was made to induce the person to whom it was
made to enter into the contract, make the payment or transfer the

property.
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Limitations on legal costs Chapter 14
Maximum costs for certain personal injury damages claims Part 14.1

Section 180

Chapter 14 Limitations on legal costs

Part 14.1 Maximum costs for certain
personal injury damages claims

180 Definitionsd ch 14
In this part:
costsdo not includé

(a) disbursements that are charges for services other than legal
services; or

(b) di sbur sements that are counsel 06s
action; @

(c) any other disbursements.
courtincludes a tribunal or arbitrator.

personal injury damagesmeans damages that relate to the death of,
or i njury to, a person caused by s
omission (whether or not an offence).

181 Maximum costs for claims of $50 000 or less

(1) This section applies if the amount recovered on a claim for personal
injury damages is $5000 or less.

(2) |If this section applies
(a) alawyer is not entitled to be paid; and

(b) a court (or a taxing officemnust not decide that a lawyer is
entitled to be paid; and

(c) a court must not order anyone to pay to a lawyer;
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Chapter 14

Limitations on legal costs

Part 14.1 Maximum costs for certain personal injury damages claims
Section 181
an amount for legal services in relation to the claim that (or that
together with other amounts) is more than the maximum costs
allowable undethis section.
(3) Subsection (2) is subject to the following sections:
1 section 182 (Costs incurred after offer of compromise not
accepted)
1 section 183 (Exclusion of costs unnecessarily incurred etc)
f section 184 (Court discretion to allow additionaséts).
(4) The maximum costsallowable for legal services provided to the
plaintiff in relation to the claim are the greated of
(a) the relevant percentage of the amount recovered; and
(b) the relevant amount.
(5) The maximum costsallowable for legl services provided to the
defendant in relation to the claim are the greatér of
(a) the relevant percentage of the amount sought to be recovered
by the plaintiff; and
(b) the relevant amount.
(6) In this section:
amount recoveredon a claind
(@) includes an amount paid under a compromise or settlement of
the claim, whether or not an action has been begun; but
(b) does not include an amount attributable to costs or to the
addition of interest.
amount sought to be recoverdyy a plaintiff means, if @ action is
begur®
(&) the amount sought to be proved by the plaintiff at the hearing
of the claim; or
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Limitations on legal costs Chapter 14
Maximum costs for certain personal injury damages claims Part 14.1

Section 182

(b) if the claim is for unliquidated damageshe amount that the
court (or a taxing officer) decides is, for this section, the
amount sought to be rewered by the plaintiff on the claim.

relevant amountmeans $1@00 or, if another amount is prescribed
by regulation for this definition, the prescribed amount.

relevant percentagemeans 20% or, if another percentage is
prescribed by regulation for this definition, the prescribed
percentage.
182 Costs incurred after offer of compromise not accepted
(1) This section appliesaf

(a) a party to a claim for personal injury damages @sain offer
of compromise on the claim; and

(b) the offer is expressed to be made for this section; and
(c) the offer is not accepted; and

(d) the court decides or makes an order or award on the claim that
is no less favourable to the party than thengeof the offer.

(2) Section 181 (Maximum costs for claims of $BID or less) does not
prevent the awarding of costs against another party, to be assessed
on an indemnity basis, for legal services provided after the offer is
made.

(3) A regulation mag

(@) require lawyers to give their clients information about the
effect of this section if an offer of compromise is not accepted;
and
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(b) make provision in relation to the requirement, including, for
example, what information must be given and how anenwh
must be given.

Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
LegislationAct, s 126 and s 132).

(4) If the court considers that

(&) a lawyer has cordvened a regulation made for this section;
and

(b) the | awyerés client has incurred
for not accepting an offer of compromise;

the court may (on its own initiative or on application by the client)
make either or both of ¢horders mentioned in subsection (5).

(5) The orders aie

(a) an order directing the lawyer to repay to the client (or to pay)
all or part of the increased costs that the client has been ordered
to pay to another party; and

(b) an order directing the W&yer to indemnify a party other than
the client against all or part of the costs payable by the party
for legal services provided after the offer was made.

(6) A regulation may prohibit or restrict the making of offers of
compromise otherwise than undeistsection.

183 Exclusion of costs unnecessarily incurred etc

(1) This section applies to legal services provided to a party to a claim
for personal injury damages if a court is satisfieddhat

(@) the legal services were provided in response to actinthe
claim by or on behalf of the other party to the claim; and

(b) in the circumstances, the action was not necessary or
reasonabl e for the advancement of
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Section 184

(2)

184
1)

(2)

3)

(4)

185

intended, or was reasonably likely, to unnecessarily delay or
complicatedetermination of the claim.

The court may order that the costs for the legal services are to be
excluded from the operation of section 181 (Maximum costs for
claims of $50000 or less).

Court discretion to allow additional costs

This sectionapplies if a court, or a taxing officer, decides (on the
courtds or taxing officero6s own
party to the claim) that the maximum costs for legal services
allowable under this part in relation to a claim for personal ynjur
damages should be increased becau$e of

(a) the complexity of the claim; or
(b) the behaviour of 1 or more of the parties to the claim.

The court or taxing officer may order that the lawyer who provided
the services is entitled to statedditional costs.

If the court or taxing officer makes an order under subse2ipn
the court or taxing officer may state who is to pay the additional
costs.

A regulation may make provision in relation to the making of orders
under this sectian

Apportionment of costs between lawyers

If more than 1 lawyer provides legal services to a party in relation to
a claim for personal injury damages, the maximum costs allowable
under this part (including any additional amount allowed under
section 18% are to be apportioned between them as agreed by them
or, if they do not agree, as ordered by the court (or a taxing officer).
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Part 14.2 Costs in damages claims if no
reasonable prospects of success

186 Definitionsd pt 14.2
In this part:
court includes dribunal or arbitrator.

provablefacts, in relation to a lawyéra fact isprovablein relation

to a lawyer only if the lawyer believes on reasonable grounds that
the material then available to the lawyer provides a proper basis for
claiming the fact.

reasonable prospects of succéss

(@) a claim hasreasonable prospects of succe#sthere are
reasonable prospects of damages being recovered on the claim;
and

(b) a defence haseasonable prospects of succedsthere are
reasonable prospects of the defence defeating the claim or
leading to a reduction in the damages recovered on the claim.

187 Applicationd pt 14.2

(1) This part applies despite any obligation of the lawyer to act in
accordance with the instriigns or wishes of the client.

(2) This part does not apply to legal services provided by a lawyer in
relation to a claim for damages at any time before the lawyer gives
the certification required under section 188 for the claim.

(3) Also, this part dog not apply to a claim for damages if the court
considers that it is in the interests of justice for the claim to be
continued and makes an order to that effect.
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Section 188

188

(1)

(2)

3)

(4)

189

(1)

Certificate that claim or defence has reasonable
prospects of success

This section aplies to a lawyer who is providing legal services on a
claim for damages, or in defence of a claim for damages.

The lawyer must not lodge a pleading in a court for filing, or file a
pleading in a court, in relation to the claim unless the lawyer has
lodged for filing or filed in the court, or the pleading is accompanied
by, a certificate stating that the lawyer believes, on the basis of
provable facts and a reasonably arguable view of the law, that the
claim or defence has reasonable prospects of ssicce

Contravention of subsection (2) by a lawyer is not an offence but
can be professional misconduct or unsatisfactory professional
conduct under theegal Profession Act 2006hapter 4 (Complaints
and discipline).

A regulation may make provigioin relation to the certificate
mentioned in subsection (2), including, for example, about the form
of the certificate.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appgsee
Legislation Act s 126 and s 132).

Costs order against lawyer acting without reasonable
prospects of success

If the court in which a pleading has been signed in relation to a
claim for damages considers that legal services were probiled
lawyer for a client on the claim, or in defence of the claim, without
the claim or defence having reasonable prospects of success, the
court may (on its own initiative or on the application of a party to
the proceeding) make either or both of thedi@ihg orders:

(a) an order directing the lawyer to repay to the client (or to pay)
all or part of the costs that the client has been ordered to pay to
another party;
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Section 190

(b) an order directing the lawyer to indemnify a party other than
the client against atir part of the costs payable by that party.

(2) The Supreme Court may, on its own initiative or on the application
of a party to the action, make any order that the court considers
necessary for this section.

(3) An application for an order under thisction cannot be made after
the court concerned (or a taxing officer) has made a final decision
about the costs payable in the action.

(4) A lawyer is not entitled to demand, recover or accept from a client
any part of the costs for which the lawyer isedted to indemnify a
party under an order under this section.

190 Onus on lawyer to show facts provided reasonable
prospects of success

(1) For this part, it must be presumed that legal services were provided
for a client by a lawyer on a claim for daneagor in defence of a
claim for damages, without the claim or defence having reasonable
prospects of succes®if

(a) the trial court hearing the action finds that the facts established
by the evidence before the court do not form the basis for a
belief an reasonable grounds that the claim or defence had
reasonable prospects of success; or

(b) the Supreme Court (if it is not the trial court) is satisfied,
because of a finding, or the judgment, of the trial court, that the
facts established by the evidenwoefore the trial court do not
form the basis for a belief on reasonable grounds that the claim
or defence had reasonable prospects of success.

(2) The lawyer can rebut the presumption by establishing that, when the
legal services were provided, there weprovable facts that
provided a basis for a belief on reasonable grounds that the claim or
defence had reasonable prospects of success.
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(3) For the purpose of rebutting the presumption, a lawyer may disclose
information or a document despite client legalilege (including
any duty of confidentiality to a client)af

(@) the client is the client for whom the legal services were
provided; or

(b) the client consents to the disclosure; or

(c) the court is satisfied that the disclosure is necessaryhéor t
lawyer to rebut the presumption.

R44 Civil Law (Wrongs) Act 2002 page 157
01/01/11 Effective: 01/01/11-08/03/12

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Chapter 15 Miscellaneous
Part 15.1 Mediation and neutral evaluation

Section 191

Chapter 15 Miscellaneous

Part 15.1 Mediation and neutral evaluation

191 Purpose of pt 15.1 etc

(1) The purpose of this part is to enable a tribunal to refer matters for
mediation or neutral evaluation.

(2) This partdoes not prevent the parties to a proceeding from agreeing
to, and arranging for, mediation or neutral evaluation of any matter
otherwise than under this part.

192 Meaning of mediation, neutral evaluation etc

(1) For this partmediationis a structured egotiation process in which
the mediator, as a neutral and independent party, assists the parties
to a dispute to achieve their own resolution of the dispute.

(2) For this partmediation sessionrmeans a meeting arranged for the
mediation of a matter undghis part.

(3) For this part,neutral evaluationis a process of evaluation of a
dispute in which the evaluator seeks to identify and reduce the
issues of fact and law that are in dispute.

4 The evaluatorés role incthuahdds asses
weaknesses of each partydés case and
likely outcome of the proceeding, including any likely findings of
liability or the award of damages.

(5) For this partneutral evaluation sessiomeans a meeting arranged
for theneutral evaluation of a matter under this part.

193 Who can be a mediator
A person can be a mediator if the pefson

(a) is aregistered mediator under tlediation Act 1997and
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(b) is appointed by a tribunal as a mediator.

194 Who can be an evaluator
The following people can be an evaluator:
(a) aregistrar of a tribunal,
(b) a deputy registrar of a tribunal;
(c) someone else that a tribunal considers has the skills and
gualifications to be an evaluator and appoints as an evaluator.
195 Referral by tribunal for mediation or neutral evaluation

(1) A tribunal may, by order, refer any proceeding, or any part of a
proceeding, before it for mediation or neutral evaluation, and may
do so either with or without the consent of the parties to the
proceeding.

(2) Mediation is to be undertaken by a mediator appointed by the
tribunal, and neutral evaluation is to be undertaken by an evaluator
appointed by the tribunal.

196 Duty of parties to take part in neutral evaluations

It is the duty of each party to a jpeeding referred for mediation or
neutral evaluation under sectit@5 to take part, genuinely and
sincerely, in the mediation or neutral evaluation.

197 Costs of neutral evaluation
The costs of a mediation or neutral evaluation are payable

(a) by the paties to the proceeding, in the proportions they agree
among themselves; or

(b) if a tribunal makes an order about the payment of the &osts
by 1 or more of the parties, in the way stated in the order.
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Miscellaneous
Mediation and neutral evaluation

198

(1)

(2)

199
1)

(2)

3)

(4)

Agreements and arrangements arising from mediation
sessions

The tribunal may make orders to give effect to an agreement or
arrangement arising out of a mediation session.

This part does not affect the enforceability of any other agreement
or arrangement that may be made, whether or not arisingfoa
mediation session, in relation to the matters that are the subject of
the mediation session.

Note For provisions about privilege, secrecy and protection in relation to
mediators, see thdediation Act 1997

Privilege for neutral evaluations

The same privilege in relation to defamation that exists for a judicial
proceeding, and a document produced in a judicial proceeding,
exists fod

(a) a neutral evaluation session; or

(b) a document or other material sent to or produced to an
evaluate, or sent to or produced at a tribunal or the registry of
a tribunal, for the purpose of enabling a neutral evaluation
session to be arranged.

However, the privilege under subsect{@ only extends to a
publication madé

(a) at a neutral evaluatiosession; or
(b) as provided by subsection (1) (b); or
(c) as provided in section 200.

Evidence of anything said, or of any admission made, in a neutral
evaluation session is not admissible in a proceeding before a court,
tribunal or other entity.

A document prepared for, in the course of, or because of, a neutral
evaluation session, or any copy of the document, is not admissible in
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200

(5)

(6)

evidence in any civil proceeding before a court, tribunal or other
entity.

Subsections (3) and (4) do nofppto any evidence or documént

(@) for evidencé if the people in attendance at, or identified
during, the neutral evaluation session consent to the admission
of the evidence; or

(b) for a documerd if the people in attendance at, or identified
during, he neutral evaluation session and all people identified
in the document, consent to the admission of the document; or

(c) in a proceeding (including a criminal proceeding) brought in
relation to an act or omission in relation to which a disclosure
has bem made under secti®00(c).

In this section:

neutral evaluation sessiomcludes any steps taken in the course of
making arrangements for the session or in the course of the
follow-up of a session.

Secrecy by evaluators

An evaluator may discloseformation obtained in relation to the
administration or execution of this part only in the following
circumstances:

(@) with the consent of the person from whom the information was
obtained,;

(b) for the administration or execution of this part;

(c) if there are reasonable grounds to believe that the disclosure is
necessary to prevent or minimise the danger of death or injury
to anyone or damage to any property;

(d) if the disclosure is reasonably required for the purpose of
referring any party t@ neutral evaluation session to any entity
and the disclosure is made with the consent of the parties to the
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neutral evaluation session for the purpose of aiding in the
resolution of a dispute between the parties or assisting the
parties in any other way;

(e) in accordance with a requirement imposed under a law of the
Territory or the Commonwealth (other than a requirement
imposed by a subpoena or other compulsory process).

201 Protection from liability for evaluators

An evaluator is not subject to civilability for anything done or
omitted to be done honestly for a neutral evaluation session under
this part.
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Part 15.2 General reporting requirements

202

203

(1)

of insurers

Who is an insurer for pt 15.2

In this part, annsurer is a person who carries on thasmess of
insurance, or an activity declared by regulation to be the business of
insurance, in relation &

(a) property located in the ACT; or

(b) an act or omission happening in the ACT.

Insurers reporting requirements

On or before 31 July ieach year, an insurer must, in accordance
with this section, give a report to the Minister about insurance
policies held by the insurer at any time in the financial year ending
on the previous 30 June in relatio®to

(a) property located in the ACT; or
(b) an act or omission happening in the ACT.

Maximum penalty: 100 penalty units.

(2) The report must state for each class of policy prescribed by

regulatiord

(@) the premium paid to the insurer; and

(b) the number of claims; and

(c) the number of clans that were paid; and

(d) the number of claims that were refused; and

(e) anything else required by regulation.

(3) The report must

(a) be given in the way required by regulation; and
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Section 203A

(b) comply with any directions under section 203A.

203A Directions to insurers about reporting requirements

(1) The Minister may give directions for insurers in relation to the
compiling of information to be included in a report under
section203.

(2) A direction is a disallowable instrument.

Note A disallowable instiment must be notified, and presented to the
Legislative Assembly, under thegislationAct.

203B Further reports by insurers

(1) The Minister may, by written notice given to an insurer, require the
insurer to give the Minister further stated informatiomelation to a
report provided by the insurer under this part.

(2) The notice musgt

(a) allow the insurer a stated reasonable time to comply with the
notice; and

(b) require the insurer to give the information to the Minister in a
reasonable stateday.

(3) If an insurer is given a notice under subsecfionthe insurer must
comply with the notice.

Maximum penalty: 100 penalty units.

(4) An offence against this section is a strict liability offence.

204 Confidentiality of general reports of insurers

(1) Information in a report under this part by an insurer is commercially
sensitive and confidential.

(2) A person must not use any confidential information obtained in
carrying out the personés functions
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or indirectly, a financial or other advantage for himself or herself or
anyone else.

Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.

(3) A person must not disclose any confidential information obtained in
carrying out t h eundep e¢his sparth) éxsept finunct i on
accordance with subsection (4).

Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.

(4) A person may disclose confidential informatiod if

(a) the disclosure does not identify the insurer that supplied the
information; or

(b) the disclosure is made in the exercise of a function under this
Act or any other territory law permitting the disclosure; or

(c) the disclosure is made with the agreement of the insurer that
supplied the information; or

(d) the discloste is made in a legal proceeding at the direction of
a court; or

(e) the information is already in the public domain; or

() the disclosure is to a person, or for a purpose, prescribed by
regulation.

205 Report to Legislative Assembly

Within 5 sittingdays after 1 October in each year, the Minister must

present to the Legislative Assembly a report about the key findings
arising from the reports given to the Minister under section 203 in
the financial year ending on the previous 30 June.
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Part 15.3 Attachment of insurance money
206 Amount of liability charge on insurance money payable

against liability
(1) This section appliesaf

(a) a person (thénsured) has entered into a contract of insurance
by which the insured is indemnified against liability pay
damages or compensation; and

(b) an event happens that gives rise to a claim against the insured
for damages or compensation

(2) On the happening of the event, the
in relation to the event becomes a charge onnallirance money
that is or may become payable in relation to the liability.

(3) If, when the event happens, the insured is a corporation that is being
wound up, or if any subsequent winding of the insured is taken to
have begun on or before the happgn the event, subsection (2)
applies despite the windingp.

(4) A charge under this section has priority over all other charges
affecting the insurance money.

(5) However, if the insurance money is subject to 2 or more charges
under this sectiah

(a) the charges have priority between themselves in the order of
the happening of the events out of which the liabilities arose;
and

(b) charges that arise out of events happening on the same day
rank equally between themselves.
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207
1)

(2)

3)

(4)

(5)

(6)

208
1)

(2)

Enforcement of charge on insurance money

A charge under section 206 is enforceable by an action against the
insurer in the same way and in the same court as if the action were
an action to recover damages or compensation from the insured.

The parties have, to the extenitthe charge, the same rights and
liabilities in relation to the action, and the judgment given in the
action, as if the action were against the insured.

The court has the same powers in relation to the action, and the
judgment given in the actiomgs if the action were against the
insured.

Unless section 206 (3) applies, the action cannot be begun without
the leave of the court.

Leave must not be given if the court is satisfieddhat

(@) the insurer is entitled under the terms of the @mit of
insurance to disclaim liability; and

(b) any proceeding, including any arbitration proceeding,
necessary to establish that entittement have been taken.

The action can be brought although judgment has already been
recovered against the insdrdor damages or compensation in
relation to the same matter.

Protection of insurer for pt 15.3 charge

Despite anything in this part, a payment made by an insurer under
the contract of insurance without actual notice of the existence of a
chargeunder this part is, to the extent of that payment, a valid
discharge to the insurer.

An insurer is not liable under this part for any greater amount than is
fixed by the contract of insurance between the insurer and the
insured.
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209 Certain other provisions not affected by pt 15.3

This part does not affect the operation of Wierkers Compensation
Act 1951or theRoad Transport (ThirdParty Insurance) Act 2008
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Part 15.4 Abolition of certain common law

actions, rules and remedies

210 Abolition of seduction, enticement and harbouring
The following actions at common law are abolished:
(a) seduction;
(b) enticement;

(c) harbouring.

211 Abolition of rule about unity of spouses

The rights of action that a person has in tort against someone are not
affected by the fact that they are or were married to each other.

212 Abolition of action of cattle-trespass
(1) The common law action of cattteespass is abolished.
(2) This section does not afféct

(a) the common law action for trespass committedalperson by
means of cattle; or

(b) the law relating to liability of an occupier of land for damages
for tort for the death of, or injury to, cattle trespassing on the

land.
213 Abolition of distress damage feasant
The common law remedy of distress ofaammal damage feasant is
abolished.
214 Abolition of rules relating exclusively to liability for

damage by animals

The common law rule known as the ruleSearlev Wallbankand
all other common law rules relating exclusively to liability for
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damages fotort for damage caused by an animal (including any
rule relating to the nature or propensity of an animal, or a class of
animals, or knowledge of that nature or propensity) are abolished.

215 Partial abolition of rule in Rylands v Fletcher

The common lawule known as the rule iRylands v Fletchers
abolished to the extent to which the rule applies in relation to
damage caused by the escape of animals.

216 Abolition of rule of common employment

An employer is liable in damages for the death of, or injry
damage to, an employee caused by the wrongful act or omission of
another employee in the same way and in the same cases as if the
employees had not been engaged in common employment.

217 Abol ition of husbandés Il iability for
premarital obligations

A husband is not, only because of being the husband,diable

(&) in relation to a tort committed by his wife, whether before or
after the marriage, or in relation to a contract entered into, or a
debt or obligation incurred, by his wife befdahe marriage; or

(b) to be sued, or made a party to a legal proceeding brought, in
relation to the tort, contract, debt or obligation.

218 Abolition of action for loss of consortium

If a wife has been injured because of the negligence of a person
other than her husband, the person is not liable to the husband for
any resulting impairment or loss of consortium.
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219

220

(1)

(2)

3)

221
1)

(2)

Abolition of rule in Cavalier v Pope

A lessor of premises is not exempt from owing a duty of care to
people on the premises only because theoleis not the occupier of
the premises.

Partial abolition of Mocambique rule

The jurisdiction of a court in any proceeding is not excluded or
limited only because the proceeding relates to land or other
immovable property outside the ACT.

Subsection (1) does not authorise a court to adjudicate on title to, or
the right to the possession of, land or other immovable property
outside the ACT.

A court is not required to exercise jurisdiction in a proceeding
relating to land or other immovabproperty outside the ACT if the
court considers that it is an inappropriate forum in relation to the
proceeding.

Note The Law Reform (Abolitions and Repeals) Act 19golished the
following:
i the estate pur autre vie

9 the common law misdemeanours aiminal libel, blasphemous
libel, seditious libel and obscene libel

1 the right to levy or make distress for rent.

Abolition of torts of maintenance and champerty

The torts of maintenance and champerty are abolished.

Note For the abolition of thecommon law offences of maintenance,
champerty and being a common barrator, see lthewy Reform
(Miscellaneous Provisions) Act 195%ep) s 68 and theCivil Law
(Property) Act 2006s 507 (2) (rep, LA s 89 (3)).

Subsection (1) does not affect any raféaw aboud

() the illegality or avoidance of contracts that are tainted with
maintenance or are champertous; or
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Chapter 15 Miscellaneous
Part 15.4 Abolition of certain common law actions, rules and remedies

Section 221

(b) the misconduct of a lawyer wéo

() engages in conduct that would have been maintenance at
common law; or

(i) is a party to @hampertous agreement.
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Miscellaneous Chapter 15
Other provisions Part 15.5

Section 222

Part 15.5 Other provisions

222 Approved forms
(1) The Minister may, in writing, approve forms for this Act.

(2) If the Minister approves a form for a particular purpose, the
approved form must be used for that purpose.

Note For aher provisions about forms, see thegislationAct, s 255.
(3) An approved form is a notifiable instrument.

Note A notifiable instrument must be notified under ttegislationAct.

222A Determination of fees

(1) The Minister may, in writing, determirfees for this Act.

Note The Legislation Act contains provisions about the making of
determinations and regulations relating to fees (see pt 6.3).

(2) A determination is a disallowable instrument.

Note A disallowable instrument must be notified, apdesented to the
Legislative Assembly, under the Legislation Act.

223 Regulation-making power

(1) The Executive may make regulations for this Act.

Note A regulation must be notified, and presented to the Legislative
Assembly, under theegislationAct.

(2) A regulation may prescribe offences for contraventions of a
regulation and prescribe maximum penalties of not more than
20 penalty units for offences against a regulation.
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Schedule 1 Traveller accommodation providers notice

Schedule 1 Traveller accommodation
providers notice
(see s 154)

A

Notice about | oss of guestbds propert

The Civil Law (Wrongs) Act 20Q%art 7.1 changes the common law
about i nnkeeperés Iliability.

Under the Act, amccommodation providemay be liable to make
good anylossof ag u e st 0 s in gartainpcagaurhsiances even
though the loss is not caused by faelt of the accommodation
provider, oagent he provider s

The strict liability of the accommodatigomovider under the Aét

1 applies only to a guest of the accommodation provider on a day
when anaccommodation unis providedfor the use of the guest

1 is limited to thelimitation amountfor each accommodation unit
provided for the use of the guestbrhe day, unl ess t he
property was placed isafe custody facilities

f does not covemotor vehiclesand things owned by the guest left
in or on motor vehicles.

Note  Words appearing in bold italics have a special meaning und&itiie
Law (Wrongs)ct 2002
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Common carriersd goods subject to special limited liability Schedule 2

Schedule 2 Common carriersd goods
subject to special limited
liability

(see s 159 (1))

column 1 column 2

item goods

1 gold or silver coin of Australia or a foreign country

2 gold or silver in a manufactured or unmanufactured state

3 preciousstones, jewellery, watches, clocks or tipieces of

any description

4 trinkets, gold or silver ores, bills, notes of any bank, orders.

notes or securities for the payment of money

5 Australian stamps or a for

6 maps, writings otitle-deeds

7 paintings, engravings or pictures

8 gold or silver plate or plated articles, glass or china

9 silk in a manufactured or unmanufactured state (including ¢

ornamented with other materials), furs or lace
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Schedule 3

Equine activities

Section 3.1
Schedule 3 Equine activities
3.1 Definitionsd sch 3
In this schedule:
equinemeans a horse, donkey, mule or hinny.
equine activitymeans any of the following:
(&) an equine show, fair, competition, performance or parade that
involves 1 or more equines and 1 or more equine disciplines;
(b) equine teaching or training activities;
(c) agisting or boarding equines;
(d) riding, inspecting or evaluating an equine belonging to
someone else, whether or not the owner
(i) receives any reward for use of the equine; or
(i) is permitting a prospective buyer to ride, inspect or
evaluatethe equine;
(e) a ride, trip, hunt or other activity (however informal or
impromptu) that is sponsored by an equine activity sponsor;
(f) placing or replacing horseshoes on an equine.
Examples for par (a)
1 dressage
2 3-day events
3 performance riding
4 polo
5 showjumping
6 steeplechasing
Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).
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Equine activities Schedule 3

Section 3.1

equine activity sponsomean$

(a) an ettty that (whether or not it operates for profit) sponsors,
organises or provides a facility for an equine activity; or

(b) an operator, instructor or promoter of an equine facility.

Examples for par (a)

1 pony clubs

2  riding clubs or schools

3 equestriarcentres

4  schootsponsored classes

equine facility includes an equestrian centre, riding school, stable,
clubhouse, fair or arena where an equine activity is held.

equine professionaieans a person engaged for rewaéd in

(&) instructing a participant arenting an equine to a participant
tod

(i) ride or be a passenger on the equine; or
(i) drive the equine; or
(b) renting equipment or tack to a participant.

inherent risks of equine activitiesmeans the dangers or conditions
that are an integral parbf equine activities, including, for
examplé

(a) the propensity of an equine to behave in ways that may result
in injury, harm or death to people on or around them; and

(b) t he unpredictability of an equin
sounds, sudden moventeand unfamiliar objects, people or
animals; and

(c) hazards such as surface and subsurface conditions; and

(d) collisions with other equines or objects; and
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Schedule 3

Equine activities

Section 3.2
(e) the potential of a participant to act negligently that may
contribute to injury to thearticipant or others.
Examples for par (e)
1 failing to maintain control over an equine
2 not acting within the participantds
participant means a person who participates in an equine activity
(whether or not a fee is paid for the participation).
participatein an equine activity
(&) mean$
(i) ride or be a passenger on an equine; or
(i) drive or train an equine, whether mounted or unmounted;
or
(i) assist in medical treatment of an equine, whether mounted
or unmounted; or
(iv) assist a paicipant or show management; but
(b) does not include be a spectator at an equine activity (unless the
spectator is in an unauthorised area and in immediate
proximity to the equine activity).
3.2 Applicationd sch 3
This schedule does not prevent or lintietliability of an equine
activity sponsor, an equine professional or anyone else in relation
tod
(a) activities engaged in as part of the horseracing industry; or
(b) an action for breach of th&€ompetition and Consumer
Act2010(Cwilth) or theAustralian Consumer Law (ACTOr
(c) aclaim under th&/orkers Compensation Act 1951
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Equine activities Schedule 3

Section 3.3

3.3 Limitation on liability for injury or death of participant

(1) An equine activity sponsor, an equine professional or anyone else is
not liable for personal injuryo a participant resulting from the
inherent risks of equine activities.

(2) However, this section does not prevent or limit the liability of a
person (thelefendan} ifd

(@) the injury was caused by faulty equipment or tack and the
defendard

(i) provided the equipment or tack; and

(i) knew or ought reasonably to have known that the
equipment or tack was faulty; or

(b) the defendant provided the equine and failed to make
reasonable and prudent efforts to assess, based on the
parti ci panitadmss,r etplree speanrdtaitci pant 6s

() engage safely in the equine activity; and
(i) safely manage the particular equine; or

(c) the injury was caused by a dangerous latent condition of the
land or facility used for the equine activity @&nd

() the defendant owned, leased or was otherwise in lawful
possession of the land or facility; and

(i) the defendant knew, or ought reasonably to have known,
of the dangerous latent condition; and

(i) a sign warning about the dangerous latent condition had
not been conspicuously displayed on the land or at the
facility; or

(d) the defendant acted, or omitted to act, in a way that showed
intentional or reckless disregard for the safety of the participant
and the act or omission caused the injury; or
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Schedule 3 Equine activities

Section 3.4
(e) the cefendant intentionally injured the participant.
3 Al so, this section does not prevent
liability to a participant in relation to an equine facility if, before the
injury happened, the equine professional had not complital
clause 4 in relation to the facility.
3.4 Warning notice

(1) An equine professional must ensure that a warning notice is
displayed

(@) on or near an equine facility that is owned, managed or
controlled by the equine professional; and

(b) so that it can be clearly seen by participants before
participating in equine activities at the facility.

(2) The warning notice must be to the following effect:
WARNING

Under theCivil Law (Wrongs) Act 20Q2an equine professional is
not liable for injury to, orthe death of, a participant in an equine
activity that results from an inherent risk of the activity. This is
subject to limitations set out in the Act.

(3) The warning notice must be in black letters with each letter at least
2cm high.

(4) The warningnotice must also be included in clearly visible print in
each written contract the equine professional enters into for the
provision of professional services, instruction or rental of equipment
or tack to a participant.
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Professional standards Schedule 4

Preliminaryd professional standards Part 4.1
Section 4.1
Schedule 4 Professional standards
Part 4.1 Preliminaryd professional
standards

4.1 Objectsd sch 4
The objects of this schedule ére

(a) to enable the creation of schemes to limit the civil liability of
professionals and others; and

(b) to facilitate the improvement of occupational standards of
professionals and others; and

(c) to protect consumers of the services provided by praiests
and others; and

(d) to establish a council to supervise the preparation and
application of schemes and to assist in the improvement of
occupational standards and protection of consumers.

4.2 Definitionsd sch 4
In this schedule:

amount payable under an insurance policy in relation to an
occupational liability see section 4.2A.

another jurisdiction means a State or Territory other than this
jurisdiction.

appropriate council in relation to another jurisdiction, means the

authority that, under the comgonding law of the jurisdiction, has
functions that are substantially th
under this schedule.
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Schedule 4 Professional standards
Part 4.1 Preliminaryd professional standards

Section 4.2

business assetsf a person, means the property of the person that is
used to perform the persakenbrs occupa
proceedings to enforce a judgment of a court.

corresponding law means a law of another jurisdiction that
corresponds to this schedule, and includes a law of another
jurisdiction that is declared by regulation to be a corresponding law
of the jurisdction for this Act.

costsincludes fees, charges, disbursements and expenses.
councild see section 4.36.

courtincludes a tribunal and an arbitrator.

damagesnean$

(a) damages awarded in relation to a claim or couclsEm or
claim by way of sebff; or

(b) costs in relation to the proceedings ordered to be paid in
relation to such an award (other than costs incurred in
enforcing a judgment or incurred on an appeal made by a
defendant); or

(c) any interest payable on the amount of the damages @t cost
interstate schemeneans a scheme tBat
(@) has been prepared under a corresponding law; and

(b) operates, or indicates an intention to operate, as a scheme of
this jurisdiction.

judgmentinclude$

(a) ajudgment given by consent; and
(b) a decisiorof a tribunal; and

(c) an award of an arbitrator.

occupational associatiomeans a corporatidn
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Professional standards Schedule 4
Preliminaryd professional standards Part 4.1

Section 4.2A

(a) that represents the interests of people who are members of the
same occupational group; and

(b) the membership of which is limited mainly to membershef t
occupational group.

occupational groupincludes a professional group and a trade group.

occupational liability means civil liability arising (in tort, contract

or otherwise) directly or vicariously from anything done or omitted

to be done by a member af occupational association acting in the
performance of the member 6s occupat.i

schememeans a scheme for limiting the occupational liability of
members of an occupational association, and includes an interstate
scheme.

this jurisdiction means the ACT.

4.2A Amount payable under an insurance policyd sch 4
In this schedule:

amount payable under an insurance policy in relation to an
occupational liability, includes

(a) defence costs payable in relation to a claim, or notification that
may lead to a clairfother than reimbursement of the defendant
for time spent in relation to the claim), but only if the costs are
payable out of the one sum insured under the policy in relation
to the occupational liability; and

(b) the amount payable under or in relattorthe policy by way of
excess.

4.3 Applicationd sch 4

(1) This schedule does not apply to liability for damages arising from
any of the following:

(2) personal injury to a person;
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Schedule 4 Professional standards
Part 4.1 Preliminaryd professional standards

Section 4.3

(b) anything done or omitted to be done by a lawyer in acting for a
client in a personal injury claim;

(c) a breach of trust;
(d) fraud or dishonesty.

(2) This schedule does not apply to liability that may be the subject of a
proceeding under theand Titles Act 1925art16 (Civil rights and

remedies)
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Professional standards Schedule 4
Limitation of liability Part 4.2
Making, amendment and revocation of schemes Division 4.2.1

Section 4.4

Part 4.2 Limitation of liability

Division 4.2.1 Making, amendment and revocation of

4.4

4.5

(1)
(2)

3)

(4)

(1)

(2)

schemes

Preparation of schemes and recommendation by council
An occupational association may prepare a scheme.

The council may, on the application of an occupati@sabciation,
prepare a scheme.

The council may, on the application of an occupational association,
recommend a scheme prepared under this section to the Minister for
approval.

A scheme prepared under this section may indicate an intention to
opelate as a scheme of this jurisdiction only, or of both this
jurisdiction and another jurisdiction.

Public notification of schemes

Before recommending a scheme, the council must publish a notice
in adaily newspapéy

(a) explaining the nature andhsificance of the scheme; and

(b) stating where a copy of the scheme can be obtained or
inspected; and

(c) inviting comments and submissions within a stated time, but at
least 21 days after the day the notice is published.

If the scheme indicatesrantention to operate as a scheme of both
this jurisdiction and another jurisdiction, the council must also
publish a similar notice in the other jurisdiction in accordance with
the requirements of the corresponding law of that jurisdiction that
relates ¢ the approval of a scheme prepared in that jurisdiction.
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Schedule 4 Professional standards

Part 4.2 Limitation of liability

Division 4.2.1 Making, amendment and revocation of schemes

Section 4.6

4.6 Making of comments and submissions about schemes

(1) Anyone may make a comment or submission to the council about a
scheme for which notice has been published under secton

(2) A commentor submission must be made within the period stated in
the notice or within any longer time the council allows.

4.7 Consideration of comments, submissions etc

(1) Before recommending a scheme in relation to an occupational
association, the council mustreader the following:

(a) all comments and submissions made to it in accordance with
sectior4.6;

(b) the position of people who may be affected by limiting the
occupational liability of members of the occupational
association;

(c) the nature and levaif claims relating to occupational liability
made against members of the occupational association;

(d) the risk management strategies of the occupational association;
(e) how those strategies are intended to be implemented,;

() the cost and availabilityof insurance against occupational
liability for members of the occupational association;

(g) the standards (mentioned in sectigh23) decided by the
occupational association in relation to insurance policies.

(h) the provisions in the proposed schefimemaking and deciding
complaints, and imposing and enforcing disciplinary measures
against members of the occupational association.

(2) Subsection (1) does not limit the matters the council may consider.
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Professional standards Schedule 4

Limitation of liability Part 4.2
Making, amendment and revocation of schemes Division 4.2.1
Section 4.8

4.8

4.9

4.10

3)

(1)

(2)

(1)

(2)

(1)

If the scheme indicates an intention to @eras a scheme of both
this jurisdiction and another jurisdictién

(&) the council must also consider any matter that the appropriate
council for the other jurisdiction would have to consider under
the corresponding law of that jurisdiction that relateshe
approval of a scheme prepared in that jurisdiction; and

(b) the matters to be considered by the council, whether under
subsection (1) or paragraph (a), are to be considered in the
context of each of the jurisdictions concerned.

Public hearings

The council may conduct a public hearing about a scheme if the
council considers it appropriate.

A public hearing may be conducted in the way the council decides.

Submission of schemes to Minister

The council may submit a scheme it rezoends to the Minister for
approval.

If the scheme indicates an intention to operate as a scheme of both
this jurisdiction and another jurisdiction, the council may also
submit the scheme to the Minister administering the corresponding
law of the othejurisdiction.

Approval of schemes by Minister
The Minister may approve a scheme submitted by
(@) for an ACT scheme the council; or

(b) for an interstate schem@ehe appropriate council for the
jurisdiction in which the scheme was prepared.
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Schedule 4 Professional standards
Part 4.2 Limitation of liability
Division 4.2.1 Making, amendment and revocation of schemes
Section 4.11
(2) An approved scheme is a disallowable instrument.

411

4.12

3)

(1)

(2)

3)

(1)

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under the Legislation Act.

In this section, a reference to an interstate scheme includes a
reference to amstrument amending an interstate scheme.

Note Subsection (3) applies s (1) and s (2) to instruments that amend an
interstate scheme. Those subsections already apply, by virtue of
s4.14(5), to instruments that amend a scheme that is not an interstate
screme.

Commencement of schemes
A scheme approved by the Minister comme#fces

(a) on the date or time (after its notification day) provided for in
the approval; or

(b) if a date or time is not provided for in the apprév@ months
after its notifiation day.

This section is subject to any ordeé of
(a) the Supreme Court under section 4.12; and

(b) the Supreme Court of another jurisdiction under the
corresponding law of that jurisdiction.

In this section, a reference to a scheme incluftesan interstate
scheme, a reference to an instrument amending that scheme.

Challenges to schemes

This section applies to a person who is, or is reasonably likely to be,
affected by a scheme approved by the Minister (including a person
who s, or is reasonably likely to be, affected by a scheme that
operates as a scheme of another jurisdiction).
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Professional standards Schedule 4

Limitation of liability Part 4.2
Making, amendment and revocation of schemes Division 4.2.1
Section 4.13

(2)

3)

(4)

(5)

(6)

(7)

(8)

4.13
1)

For subsection (1), a person may, at any time before the scheme
commences, apply to the Supreme Court for an order that the
scheme is void for nowenpliance with this schedule.

The Supreme Court may, on the making of the application or at any
time before the scheme commences, order that the commencement
of the scheme is stayed until further order of the court.

The Supreme Court may, in réémn to the applicatiod

(a) make or decline to make an order that the scheme is void for
noncompliance with this schedule; or

(b) if the court has stayed the commencement of the saheme
give directions about the things that must be done so that the
schene may commence; or

(c) make any other order it considers appropriate.

The Supreme Court may make an order that an interstate scheme is
void for failure to comply with this schedule because the scheme
fails to comply with the provisions of the compesding law of the
jurisdiction in which it was prepared that relate to the contents of
schemes prepared in that jurisdiction.

The Supreme Court may not make an order that an interstate scheme
is void for failure to comply with this schedule becaus® gcheme
fails to comply with division 4.2.2 (Content of schemes).

This section does not prevent a scheme from being challenged other
than under this section.

In this section, a reference to a scheme includes, for an interstate
scheme, a referer to an instrument amending that scheme.

Review of schemes

The Minister may direct the council to review the operation of a
scheme.
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Schedule 4

Professional standards

Part 4.2 Limitation of liability
Division 4.2.1 Making, amendment and revocation of schemes
Section 4.14

(2) The council must comply with a direction under subsedtignbut
may on its own initiative review the opion of a scheme at any
time (whether before or after the scheme ceases to have effect).

(3) A review may, but need not, be conducted to décide
(@) for a scheme prepared under this scheiludether the

scheme should be amended or revoked or whetheeva n
scheme should be made; or
(b) for an interstate sche@ewhether the operation of the scheme
should be ended in relation to this jurisdiction.
414 Amendment and revocation of schemes

(1) An occupational association may prepare an instrument amending or
revoking a scheme that relates to its members.

(2) The council may, on the application of an occupational association,
prepare an instrument amending or revoking a scheme that relates to
the members of the association.

(3) The Minister may direct the oocil to prepare an instrument
amending or revoking a scheme.

(4) The council must comply with a direction but may on its own
initiative prepare an instrument amending or revoking a scheme at
any time while the scheme remains in force.

(5) Sections 4.4a 4.12 apply, with any necessary changes, to the
amendment of a scheme by an instrument under this section.

(6) Sections 4.4 to 4.11 (other than section 4.9) apply, with any
necessary changes, to the revocation of a scheme by an instrument
under this sean.

(7) This section does not apply to an interstate scheme.
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Professional standards Schedule 4
Limitation of liability Part 4.2
Making, amendment and revocation of schemes Division 4.2.1

Section 4.14A

4.14A
(1)

(2)

4.14B

(1)

(2)

3)
(4)

(5)

(6)

Notification of revocation of schemes

If the Minister approves an instrument revoking a scheme (other
than an interstate scheme) that operates as a scheme of another
jurisdiction, tre Minister must notify the Minister administering the
corresponding law of that jurisdiction of the revocation.

A notice that an interstate scheme has been revoked under the
corresponding law of the jurisdiction in which it was prepared is a
notifiable instrument.

Note 1 A notifiable instrument must be notified under the Legislation Act.

Note 2 Unders 4.28 (1B) (c), an interstate scheme will cease to have effect in
this jurisdiction when it ceases to have effect in the other jurisdiction.

Ending of operation of interstate schemes

On application by an occupational association, the council may

prepare an instrument ending, in relation to this jurisdiction, the

operation of an interstate scheme that relates to members of the
associatio.

The Minister may direct the council to prepare an instrument ending
the operation of an interstate scheme in relation to this jurisdiction.

The council must comply with any direction under subsection (2).

The council may, on its own indiive, at any time while an
interstate scheme remains in force, prepare an instrument ending the
operation of the scheme in relation to this jurisdiction.

Sections 4.5 to 4.10 (other than section 4.9 (2) to the extent that it
provides for the submigsn of a scheme that indicates an intention
to operate as a scheme of another jurisdiction) extend, with any
necessary modifications, to the ending of the operation of an
interstate scheme under an instrument under that section.

The operation of an iatstate scheme is ended, in relation to this
jurisdiction, or®
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Schedule 4 Professional standards

Part 4.2 Limitation of liability
Division 4.2.2 Content of schemes
Section 4.15

(a) the day after the day of its publication as stated in the
instrument; or

(b) if no day is statedl 2 months after the day of its publication.
Division 4.2.2 Content of schemes

4.15 People to whom scheme applies
(1) A scheme may provide that it applie®to
(a) everyone within an occupational association; or

(b) a stated class or classes of people within an occupational
association.

(2) A scheme applying in relation to an occupational eission may
provide that the occupational association may, on application by a
person, exempt the person from the scheme.

(3) A scheme ceases to apply to a person exempted under
subsectior{2)d

(a) on the date the exemption is granted; or
(b) if the exanption provides for a later da@ehe later date.

(4) Subsection (2) does not apply to a person to whom a scheme applies
because of section 4.16.

4.16 Other people to whom scheme applies
(1) If a scheme applies to a person, the scheme also apjdies to
(@) each partner of the person; and
(b) each employee of the person; and

(c) if the person is a corporation, each officer of the corporation;
and
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4.17

(2)

3)

(d) each person who is, under a regulation made for set®in
(Limitation of amount of damagesgssociated with the person.

If the partner, employee or officer of the person is entitled to be a
member of the same occupational association as the person but is
not a member, the scheme does not apply to the partner, employee
or officer.

In this section:
officerd

(@) in relation to a corporation within the meaning of the
Corporations Adt see the Corporations Ackection 82A
(Officers of bodies corporate and other entities); and

(b) in relation to any other corporati®@rmeans anyone (by
whateve name called) who is concerned in or takes part in the
management of the corporation.

Limitation of liability by insurance arrangements

A person to whom a scheme applies, and against whom a
proceeding relating to occupational liability is broughtyas liable

in damages in relation to the cause of action above the monetary
ceiling if the person can satisfy the court &hat

(a) the person has the benefit of an insurance policy insuring the
person against the occupational liability to which the cadise
action relates; and

(b) the amount payable under the policy for the occupational
liability is at least the amount of the monetary ceiling stated in
the scheme in relation to the class of person and the kind of
work to which the cause of action relates.
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Section 4.18

4.18 Limitation of liability by reference to amount of business
assets

A person to whom a scheme applies, and against whom a
proceeding relating to occupational liability is brought, is not liable
in damages for the cause of action above the monetanygceithe
person can satisfy the codirt

(a) that the person has business assets with a net current market
value of at least the monetary ceiling stated in the scheme in
relation to the class of person and the kind of work to which
the cause of action ®gks; or

(b) thad

(i) the person has business assets and the benefit of an
insurance policy insuring the person against the
occupational liability; and

(i) the net current market value of the business assets and the
amount payable under the policy ftre occupational
liability, if combined, would total an amount that is at
least the amount of the monetary ceiling stated in the
scheme in relation to the class of person and the kind of
work to which the cause of action relates.

4.19 Limitation of liability by multiple of charges

(1) A person to whom a scheme applies, and against whom a
proceeding relating to occupational liability is brought, is not liable
in damages in relation to the cause of action above the limitation
amount if the person can sayishe courd

(a) that the person has the benefit of an insurance @licy
(i) insuring the person against that occupational liability; and

(i) under which the amount payable for the occupational
liability is at least an amount (thienitation amounf) that
is a reasonable charge for the services provided by the
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person or which the person failed to provide and to which
the cause of action relates, multiplied by the multiple
stated in the scheme in relation to the class of person and
the kind of work to whih the cause of action relates; or

(b) that the person has business assets with a net current market
value of at least the limitation amount; or

(c) thao

(i) the person has business assets and the benefit of an
insurance policy insuring the person agai the
occupational liability; and

(i) the net current market value of the assets and the amount
payable under the policy for the occupational liability, if
combined, would total an amount that is at least the
limitation amount.

(2) In deciding what is reasonable charge for a provision mentioned in
subsectior{l), the court must considir

(a) the amount charged; and

(b) the amount that would ordinarily be charged in accordance
with a scale of charges (relevant scalg accepted by the
occupational ssociation of which the person is a member; or

(c) if there is not a relevant scéleghe amount that a competent
person with the same qualifications and experience as the
person would be likely to charge in the same circumstances.

(3) This section doesot limit an amount of damages for which a
person is liable if the amount is less than the amount stated for the
purpose in the scheme in relation to the class of person and the kind
of work concerned.

4.20 Statement of different limits of liability
(1) A scheme may provide fér
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Professional standards
Limitation of liability

421

4.22

(2)

(1)

(2)

(1)

(2)

(&) the same maximum amount of liability for all cases to which
the scheme applies; or

(b) different maximum amounts of liability for different cases or
classes of case to which the scheme applies; or

(c) different maximum amoua of liability for the same class of
case to which the scheme applies for different purposes.

A scheme may give an occupational association a discretionary
authority, on application by a person to whom the scheme applies, to
state in relation to thperson a higher maximum amount of liability
than would otherwise apply under the scheme in relation to the
person, either in all cases, in any stated case or class of case, or for
different purposes.

Combination of provisions under s 4.17, s 4.18 and s 4.19

This section applies if, in a scheme, provisions of the kind
mentioned in section 4.19, and provisions (tlaelditional
provisiong of the kind mentioned in section 4.17 or sectdl8 (or
both), apply to a person at the same time in relatothé same
occupation.

The scheme must provide that the damages awarded against the
person are to be decided under section 4.19 but must not exceed the
monetary ceiling provided in relation to the person under the
additional provisions.

Amount below which liability may not be limited

A scheme may affect the liability for damages arising from a single
cause of action only to the extent that the liability results in damages
exceeding an amount (at least $500 000) decided by the council and
statd in the scheme.

In making a decision, the council must consider
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(@) the number and amounts of claims made against people within
the occupational association concerned; and

(b) the need to adequately protect consumers.
(3) A council decisiod

(a) takes effect when an amendment of the scheme giving effect to
the decision takes effect; and

(b) applies only to a cause of action that arises after the decision
takes effect.

4.22A Liability in damages not reduced to below relevant limit

The liability in damages of a person to whom a scheme applies is
not reduced below the relevant limitation imposed by a scheme in
force under this schedule because the amount available to be paid to
the claimant under the insurance policy required for this schedule
for the liability is less than the relevant limitation.

Note Section 4.2A allows a defence costs inclusive policy for this schedule,
which may reduce the amount available to be paid to a client for
occupational liability covered by the policy. Secttb82A makes it
clear that this does not reduce the cap on the liability of the scheme
participant to the client, and accordingly the scheme participant will
continue to be liable to the client for any difference between the amount
payable to the client under tpelicy and the amount of the cap.

4.23 Insurance to be of required standard

For a scheme, an insurance policy must comply with standards
decided by the occupational association whose members may be
insured under the policy.

Division 4.2.3 Effect of schemes

4.24 Limit of occupational liability by schemes

(1) To the extent provided under this schedule and the provisions of the
scheme, a scheme limits the occupational liability of a person in
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(2)

3)

(4)

4.25
1)

(2)

3)

(4)

relation to a cause of action based on an act or omission if the
scheme applied to the person when the act or omission happened.

The limitation of liability applying to the cause of action is the
limitation provided under the scheme when the act or omission
giving rise to the cause of action concerned happened.

A limitation of liability that, under this section, applies in relation to

an act or omission applies to every cause of action based on the act
or omission, irrespective of when the cause of action arises or
proceedings are begun in relation to it, eviethhé scheme has been
amended or, under section 4.28 (Duration of scheme), has ceased to
be in force.

A person to whom a scheme applies cannot choose not to be subject
to the scheme unless exempt under provisions included in the
scheme under secti@dnl5 (2) (People to whom scheme applies).

Limitation of amount of damages

A limitation under a scheme of an amount of damages is a limitation
of the amount of damages that may be awarded for a single claim
and is not a limitation of the amount damages that may be
awarded for all claims arising out of the same act or omission.

Separate claims by 2 or more people who have a joint interest in a
cause of action based on the same act or omission are to be treated
as a single claim for this schdd.

Two or more claims by the same person arising out of the same act
or omission against people who are associated are to be treated as a
single claim for this schedule.

People are associated if theyare

(a) officers of the same corporatiorwithin the meaning of
section4.16); or

(b) partners, employees of the same employer or in the relationship
of employer and employee; or
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(c) prescribed by regulation for this subsection.

4.26 Effect of scheme on other parties to proceedings

A scheme doesot limit the liability of a person who is a party to a
proceeding if the scheme does not apply to the person.

4.27 Proceedings to which a scheme applies

A scheme in force under this schedule applies to proceedings
relating to acts or omissions that hapee after the commencement
of the scheme.

4.28 Duration of scheme

(1) A scheme must state a period of not longer than 5 years that it is to
remain in force after its commencement.

(2) Subject to subsection (4), a scheme (other than an interstate scheme)
remains in force unt

(a) the period stated under subsection (1) ends; or
(b) the scheme is revoked; or

(c) the scheme ceases to operate because of the operation of this
schedule or another Territory law; or

(d) the scheme is declared void by an omade by
(i) the Supreme Court under section 4.12; or

(i) the Supreme Court of another jurisdiction under the
corresponding law of that jurisdiction; or

(e) the scheme is disallowed under the Legislation Act, se6&on
(Disallowance by resolution dfssembly).

(3) Subject to subsection (4), an interstate scheme remains in force in
this jurisdiction untid

(a) the period stated under subsection (1) ends; or
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(b)) the schemeds operation in relatio

under section 4.14B (Himg of operation of interstate
schemes); or

(c) the scheme ceases to have effect in the jurisdiction in which it
was prepared; or

(d) the scheme is disallowed under the Legislation Act, seéBon
(Disallowance by resolution of Assembly).

(4) The Minister may, in writing, extend the period for which the
scheme is in force.

(5) An instrument under subsection (4) is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.

(6) An instrument under subsectiof) (s effective to extend the period
for which a scheme is in force only if it is notified under the
Legislation Act before the day the period ends.

(7) The period for which a scheme is in force may be extended only
once, and for not longer than 12 months

4.29 Notification of limitation of liability
(1) A person commits an offenceif

@ t he personos occupational i abil
schedule; and

(b) the person gives a document to a client or prospective client;
and

(c) the documentprontoes or advertises the per
occupation; and

(d the document does not carry a st
liability is limited.

Maximum penalty: 50 penalty units.
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(2) A person commits an offenceéif
@ t he personods ayc is Uipied under aHis | i abi |

schedule; and

(b) a client, or a prospective client, requests a copy of the scheme
l' imiting the personds occupational

(c) the person fails to give a copy of the scheme to the client or
prospective client.

Maximumpenalty: 50 penalty units.
(3) A regulation may prescribe a form of statement for this section.

(4) A person does not commit an offence against subsedt)om
relation to a document if the document carries a statement in the
prescribed form.

(5) Inthis section:

documentincludes an item of official correspondence ordinarily
used by the person in the perfor man
and a similar document, but does not include a business card.
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Part 4.3 Compulsory insurance

4.30

431

(1)

(2)

3)

(4)

(5)

(1)

(2)

Occupational association may require members to insure

An occupational association may require its members to hold
insurance against occupational liability.

A requirement under subsection (1) may be imposed as a condition
of membership or otherae.

The occupational association may set the standards with which the
insurance must comply.

Example
The occupational association may set the amount of the insurance.

Note An example is part of the Act, is not exhaustive and may extend, but
does notimit, the meaning of the provision in which it appears (see
Legislation Act, s126 and s 132).

The occupational association may set different standards of
insurance for different classes of members.

The standards are in addition to other stayut@guirements and
must not be inconsistent with them.

Monitoring claims by occupational associations

An occupational association may establish a committee, or 2 or
more occupational associations may establish a common committee,
for monitoring &ad analysing claims made against members for
occupational liability.

Not all committee members need to be members of the occupational
association or associations concerned.

Example
An insurer representative may be a committee member.
Note An example $ part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legislation Act, s126 and s 132).
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(3) An occupational association may, through the committee or
otherwise, issue practice adeito its members to minimise claims
for occupational liability.

(4) A committee may ask an insurer to give it any information or a copy
of any document that the committee considers will assist it in
carrying out its function.
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Part 4.4 Risk management

4.32 Risk management strategies by occupational

associations

@ 1 f an occupational association seek
for a scheme under section 4.4 (Preparation of schemes and
recommendation by council), it must give the council

(a) a cetailed list of the risk management strategies it intends to
implement for its members; and

(b) information about how it intends to implement the strategies.

(2) The method of implementation may be imposed as a condition of
membership or otherwise.

(3) The strategies are to apply in addition to, and must not be
inconsistent with, other statutory requirements.

4.33 Reporting by occupational associations

(1) An occupational association must give the council the information
the council asks for about thes soci ati onds risk m ¢
strategies.

(2) An occupational association must give an annual report to the
council about the implementation and monitoring of its risk
management strategies, the effect of the strategies and any changes
made or proposed te made to them.

3 The occupational associationds annus:
any findings made, or conclusions drawn, by a committee
established by it (whether solely or jointly with other associations)
under section 4.31 (Monitoring claimsby occupational
associations).

4 The occupational associationbs annu
into the council 6s annual report in
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4.34
1)

(2)

3)

Compliance audits

An audit of the compliance of membersc@mpliance audit, or of

specified members or a specified class or classes of members, of an
occupational association with the
strategied

(&) may be conducted at any time by the council or the association;
or

(b) must be conducted by the asgtion if the council requests it.
If a compliance audit is conducted by the council

(a) the occupational association must give, and ensure that its
members give, the council any information or a copy of any
document that the council reasonabliksafor, relating to the
conduct of the audit; and

(b) the council must give a copy of a report of the audit to the
association.

If the occupational association conducts a compliance audit, it must
give a copy of a report of the audit to the council.
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Part 4.5 Complaints and disciplinary
matters

4.35 Complaints and Discipline Code

(1) A scheme may adopt the provisions of the model code set out in
schedulés with any changes recommended by the council.

(2) The changes may include provisions tlee making and deciding of
complaints and the imposition and enforcement of disciplinary
measures against members of an occupational association, including
(but not limited to) the following:

(a) the establishment of committees for implementing the model
code or any of its provisions;

(b) the procedure at committee meetings;
(c) whether a committee may administer an oath;

(d) the application or exclusion of the rules of, and practice
relating to, evidence;

(e) the grounds on which a complaint may bedeia

() the verification of complaints by statutory declaration;

(g) the suspension of members from membership or from practice;
(h) the imposition of fines;

(i) the making of appeals;

() the exchange of information with other occupational
associations (within or outside the ACT).

(3) The provisions are in addition to other relevant statutory schemes
and must not be inconsistent with them.
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Part 4.6 Professional standards council
Division 4.6.1 Establishment and functions of

council

4.36 The council
(1) The Professional Standards Council (tbencil) is established.
(2) The councid
(a) is a corporation; and

(b) must have a seal.

4.37 Functions of council
(1) The council has the following functions:
() to give advice to the Ministetbou®

(i) the approval of schemes, and their amendment and
revocation, by the Minister; and

(i) the operation of this schedule; and

(i) anything else relating to the occupational liability of
members of occupational associations;

(b) to give advie to occupational associations about policies of
insurance for part 4.2 (Limitation of liability);

(c) to encourage and assist in the improvement of occupational
standards of members of occupational associations;

(d) to encourage and assist in the depalent of seHregulation of
occupational associations, including giving advice and
assistance about the following:

(i) codes of ethics;

(i) codes of practice;
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Professional standards
Professional standards council
Establishment and functions of council

(2)

(€)

(f)

(9)

(h)

(i)

()

(i) quality management;

(iv) risk management;
(v) resolution of complaints by clients;

(vi) voluntary mediation services;

(vii) membership requirements;

(viii) discipline of members;

(ix) continuing occupational education;

to monitor the occupational standards of members of
occupational groups;

to monitor the compliance by atcupational association with
its risk management strategies;

to publish advice and information about the matters mentioned
in this subsection;

to conduct forums, approved by the Minister, on issues of
interest to members of occupational groups;

to collect, analyse and provide the Minister with information
on issues and policies about the standards of occupational
groups;

any other functions given to it under this schedule, under any
other territory law, or under the law of another jditsion.

The council is not authorised to give advice about occupational
standards prescribed under another Act or statutory instrument.

(3) Any advice given to the Minister by the council may be given with
or without a request of the Minister.
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4.37A

Cooperation with authorities in other jurisdictions

If a scheme operates, or indicates an intention to operate, as a
scheme of both this jurisdiction and another jurisdiction, the council

mayod

(@) in the exercise of its functions under this schedule,imct
conjunction with the appropriate council for the other
jurisdiction; and

(b) act in conjunction with the appropriate council for the other
jurisdiction in the exercise
corresponding law of that jurisdiction.

Division 4.6.2 Membership of council

4.38

4.39
1)

Membership of council

The council is to consist of 11 people appointed by the Minister who
have the experience, skills and qualifications the Minister considers
appropriate to enable them to make a contribution to tiré& of the
council.

Note 1 For the making of appointments (including acting appointments), see
the Legislation Act, p19.3.

Note 2 In particular, a person may be appointed for a particular provision of a
law (see Legislation Act, s 7 (3)) and an appuoiit may be made by
naming a person or nominating the occupant of a position @&#) s

Note 3 Certain Ministerial appointments require consultation with an Assembly
committee and are disallowable (see Legislation Act]18i3.3).

Chairperson and deputy chairperson of council

Two of the members of the council are to be appointed as
chairperson and deputy chairperson of the council, respectively.

Note 1 For the making of appointments (including acting appointments), see
the Legislation Act, p19.3.
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Section 4.40

Note 2 In particular, a person may be appointed for a particular provision of a
law (see Legislation Act, s 7 (3)) and an appointment may be made by
naming a person or nominating the occupant of a position @&#) s

Note 3 Certain Ministerial appintments require consultation with an Assembly
committee and are disallowable (see Legislation Act18i3.3).

(2) The Minister may remove a member from the office of chairperson
or deputy chairperson of the council at any time.

(3) A person holding fiice as chairperson or deputy chairperson of the
council vacates the office if the pergon

() is removed from the office by the Minister; or

(b) ceases to be a member.

Note A personébés appointment also ends if thi
Act, s210).
4.40 Deputies of members

(1) The Minister may appoint a person to be the deputy of a member.
2 I n the absence of a &dember, the memt
(@) is, if available, to act in the place of the member; and

(b) while so acting, has all the fuimmns of the member and is
taken to be a member.

(3) The deputy of a member who is chairperson or deputy chairperson
of the council does not (because of
functions as chairperson or deputy chairperson.

(4) A person actingn the place of a member is entitled to be paid the
allowances decided by the Minister.

4.41 Term of appointment

A member is to be appointed for not longer than 3 years.

page 210 Civil Law (Wrongs) Act 2002 R44
Effective: 01/01/11-08/03/12 01/01/11

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Professional standards Schedule 4

Professional standards council Part 4.6
Membership of council Division 4.6.2
Section 4.42
4.42 Allowances of members
A member is entitled to be paid the allowances decided by th
Minister.
4.43 Vacancy in office of member

(1) The office of a member becomes vacant if the meéber
(a) dies; or
(b) completes a term of office and is notapointed; or
(c) is removed from office by the Minister; or

(d) is absent from 4 consecuti meetings of the council of which
reasonable notice has been given to the member personally or
in the ordinary course of post, except on leave granted by the
council or unless, before the end of 4 weeks after the day of the
last of those meetings, the mber is excused by the council
for having been absent from those meetings; or

(e) becomes bankrupt or personally insolvent; or

(f) is convicted in the ACT of an offence punishable by
imprisonment for 12 months or more or is convicted elsewhere
of an offence that, if committed in the ACT, would be an
offence so punishable.

Note A personébés appointment also ends if th
Act, s210).

(2) The Minister may remove a member from officedfor
(a) incompetence or misbehaviour; or

(b) mental or physical incapacity to carry out the duties of office
satisfactorily.
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4.44 Filling of vacancy in office of member

If the office of a member becomes vacant, a person may be
appointed to fill the vacancy.

4.45 Personal liability of members etc

(1) A member, a deputy of a member, or anyone acting under the
direction of the council, a member or a deputy member, is not
personally liable for anything done or omitted to be done hodestly

(a) inthe exercise of a function under this schedule; or

(b) in the reasonable belief that the act or omission was in the
exercise of a function under this schedule.

(2) Any liability that, apart from subsectidqft), would attach to a
person attaches instead to the council.

Division 4.6.3 Procedure of council

4.46 General procedure for council

The procedure for the calling of meetings of the council and for the
conduct of business at those meetings is, subject to this schedule and
the regulations, to be as decided by the council.

4.47 Quorum at council meetings

The quorum for a meeting of the council is a majority of its
members for the time being.

4.48 Presiding member at council meetings

(1) The chairperson of the council or, in the absence of the chairperson,
the deputy chairperson of the council or, in the abseof both,
another member elected to chair the meeting by the members
present is to preside at a meeting of the council.
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Professional standards council Part 4.6
Miscellaneousd council Division 4.6.4
Section 4.49

(2) The person presiding at any meeting of the council has a
deliberative vote and, if the votes are equal, has a second or casting
vote.

4.49 Voting at council meetings

A decision supported by a majority of the votes cast at a meeting of
the council at which a quorum is present is the decision of the

council.
Division 4.6.4 Miscellaneousd council
4.50 Requirement to provide information
(1) The council may, by written notice, require an occupational
associatioy
(@) whose members are subject to a scheme in force under this
schedule; or
(b) t hat seeks the council Mgifor ec o mmen

a scheme, or an amendment or reman of a scheme;

to give it the information it reasonably requires to exercise its
functions.

(2) An occupational association commits an offence if it does not
comply with a notice under this section.

Maximum penalty: 5 penalty units.

451 Referral of complaints

(1) An occupational association may refer to the council any complaint
or other evidence received by it that a member or former member of
the association has committed an offence against secfén
(Notification of limitation of liability) or an offence against a
regulation.
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Part 4.6 Professional standards council
Division 4.6.4 Miscellaneousd council
Section 4.52

(2) An occupational association must give information to the council
aboud

(&) any complaint or other evidence covered by subse(iipthat
it did not refer to the council; and

(b) particulars of any action taken lityon the complaint or other
evidence and of the outcome of the action.

(3 An occupational association, me mber
body, or anyone acting under the direction of an association or its
executive body, is not personally liable torything done or omitted
to be done honestly

(a) inthe exercise of a function under this section; or

(b) in the reasonable belief that the act or omission was in the
exercise of a function under this section.

(4) Any liability that, apart from subsaoh (3), would attach to a
person attaches instead to the occupational association.

452 Council committees

(1) The council may, with the Minister0s
to assist in the exercise of its functions.

(2) Committee members need i members of the council.

(3) The procedure for calling committee meetings and for the conduct
of business at those meetings is to be decided by the council or
(subject to any decision of the council) by the committee.

4.53 Use of government staff or facilities

The council may, with the approval of the Minister, arrange for the
use of government staff or facilities.
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Professional standards council Part 4.6
Miscellaneousd council Division 4.6.4
Section 4.54
454 Engagement of consultants by council

The council, or a committee established under sedti®?, may
engage consultants with suitableiatifications and experience,
either in an honorary capacity or for remuneration.

4.55 Accountability of council to Minister
(1) The council must exercise its functions subjedt to
(a) the general direction and control of the Minister; and
(b) any spedic written directions given by the Minister.

(2) Without limiting subsectioifl) (b), a direction may require the
council to give the Minister information, or give access to
information, in its possession or control about anything stated in the
direction

4.56 Annual report of council

(1) The counci l mu s t prepare a report
activities during each financial year.

(2) The council must give the report for a financial year to the Minister
before 1 October in the next financial year.

(3) The Minister must present a copy of the annual report to the
Legislative Assembly within 6 sitting days after the day the Minister
receives it.
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Part 4.7

Professional standards
Miscellaneousd sch 4

Section 4.57

Part 4.7 Miscellaneouso sch 4

4.57

4.58

4.59

4.59A

(1)

(2)

3)

Characterisation of sch 4

The provisions of this schedule arelie regarded as part of the
substantive law of the ACT.

No contracting out of sch 4

This schedule applies to a person to whom a scheme in force under
this schedule applies despite any contract to the contrary, whether
the contract was made before, amafier the day the person became

a person to whom the scheme applies.

No limitation on other insurance

This schedule does not limit the insurance arrangements a person
may make apart from those made for this schedule.

Validation of schemes etc

A scheme approved under this schedule before the commencement
of the Justice and Community Safety Legislation Amendment
Act 2007 (the amending Ac} is taken to be, and always to have
been, a valid scheme if it would have been valid had the
amendmentsnade by the amending Act been in force when the
scheme was approved.

Anything done or omitted to be done in relation to such a scheme is
taken to be, and always to have been, validly done or omitted.

In particular, an insurance policy requireg this schedule before a
limitation on liability in damages of a person to whom such a
scheme applies is reduced is taken to comply, and always to have
complied, with this schedule if it would have complied had the
amendments made by the amending Act beeforce when the
policy was issued.
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Miscellaneousd sch 4 Part 4.7

Section 4.60

(4) This section extends to proceedings pending in a court on the

commencement of this section.
4.60 Review of sch 4

(1) The Minister must review this schedule as soon as possible after the
end of its 5th year of opation.

(2) The review must examine whether the policy objectives of this
schedule remain valid and whether the terms of the schedule remain
appropriate for securing those objectives.

(3) A report of the outcome of the review is to be presented to the
Legislative Assembly within 12 months after the end of tlye&rs.

(4) This section expires 7 years after the day it commences.
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Section 5.1

Schedule 5 Occupational associationsd
model code

Model code

51 Name of code

This code is the Occupational Associations (Complaints and
Discipline) Code.

5.2 Meaning of council
In this code:

council means the Professional Standards Council established under
the Civil Law (Wrongs) Act 200Zchedule 4.

5.3 What actions may be the subject of a complaint?

(1) A complaint may be made that a member of the occupational
association has acted (or has failed to act) in such a way as to justify
the taking of disciplinary action against the member under this code.

(2) A complaint may b made and dealt with even though the person
about whom it is made has ceased to be a member.

5.4 Who may make a complaint?

Any person may make a complaint (including the occupational
association and the council).

5.5 How is a complaint made?
(1) A complant may be made to the occupational association.

(2) The complaint must be in writing and contain the particulars of the
allegations on which it is founded.
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Section 5.6

(3) The occupational association must notify the council of each
complaint made to it (other thancomplaint made by the council).

5.6 What happens after a complaint is made?

(1) The occupational association must consider a complaint as soon as
practicable after the complaint is made to it or notified to it by the
council.

(2) The association mayodany 1 or more of the following:

(&) require the complainant to provide further particulars of the
complaint;

(b) carry out an investigation into the complaint;
(c) attempt to resolve the complaint by conciliation;

(d) decline to consider the comphai(because, for example, the
complaint is frivolous, vexatious, misconceived or lacking in
substance);

(e) conduct a hearing into the complaint.

Note An example is part of the code, is not exhaustive and may extend, but
does not limit, the meaning of thgrovision in which it appears (see
Legislation Act, s126 and s 132).

(3) The occupational association is bound by the rules of natural justice
in conducting a hearing into the complaint.

5.7 What action may be taken after a hearing into a
complaint?

(1) After an occupational association has conducted a hearing into a
complaint against a person, it may, if it finds the complaint
substantiated, do any 1 or more of the following:

(a) caution or reprimand the person;

(b) impose conditions relatingtotleear r yi ng out of
occupation;
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Section 5.8

(c) require the person to complete specified courses of training or
instruction;

(d) require the person to report about the carrying out of the
personbs occupation at the ti mes,
specfied by the association;

(e) order the person to obtain advice about the carrying out of the
personods occupation from the pe
association;

() expel the person from membership of the association.

(2) If the association does not fintdle complaint substantiated, it must
dismiss the complaint.

(3) The association is not entitled to make an award of compensation.

5.8 Notices of decisions

(1) Within 30 days after the day a decision is made by an occupational
association about a complgirthe complainant and the person
against whom the complaint is made must be given a written
statement of the decision.

(2) The statement must include the reasons for the decision.

5.9 What rights of representation do parties to a complaint
have?

The compainant and the person about whom the complaint is made
are not entitled to legal representation during attempts to resolve the
complaint by conciliation but are entitled to legal representation
during a hearing into the complaint.

5.10 How may occupational associationds functions
code be exercised?

A function of an occupational association under this code may, in
accordance with a resolution of the association, be exercised by the

page 220 Civil Law (Wrongs) Act 2002 R44
Effective: 01/01/11-08/03/12 01/01/11

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Occupational associationsd model code Schedule 5

Section 5.11

5.11
1)

(2)

executive body of the association or by a person or people appointed
for the purpose by the executive body.

Protection from liability

A member of the executive body of an occupational association, or
anyone acting in accordance with a resolution of the association, is
not personally liable for anything done or amit to be done
honestly

(a) inthe exercise of a function under this schedule; or

(b) in the reasonable belief that the act or omission was in the
exercise of a function under this schedule.

Any liability that, apart from subsectid¢dh), would attah to a
person attaches instead to the council.
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Dictionary

Dictionary
(see s 2)
Note 1 ThelLegislationAct contains definitions and other provisions relevant to
this Act.
Note 2 For example, theegislationAct, dict, pt 1, defines the followingrms:
Australian Consumer Law (ACT)
bankrupt or personally insolvent
civil partner
daily newspaper
doctor
domestic partner (see s 169)
entity
foreign country
home address
indictable offence (see s 190)
lawyer
Minister (see s 162)
proceeding
property
(the) Territory.

=A =4 =4 =4 =4 4 -4 4 -4 -8 -4 -8 - —a

=

accidentmeans an incident out of which personal injury arises, and
includes a motor accident.

accommodation providé€y see section 146.
accommodation unid see section 144.
agent of an accommodation provideisee setion 144.

aggrieved personfor division 9.3.1 (Offers to make amendlsee

sectionl24.
agreed expert for chapter 6 (Expert medical evidenteee
section84.
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amount payable under an insurance policy in relation to an
occupational liability, for schedulé (Professional standardskee
schedule 4, sectioh2A.

animal, for division 11.2.4 (Liability of common carriers for certain
animalsp see section 163.

another jurisdiction for schedule 4 (Professional standaddsge
schedule 4, section 4.2.

apology for part 2.3 (Apologie$) see section 13.

appointed expert for chapter 6 (Expert medical evidenteee
section84.

apportionable claim,for chapter 7A (Proportionate liabilit§)see
section 107B.

appropriate council] in relation to another jurisdictionfor
scheduled (Professional standardsyee schedule 4, section 4.2.

Australian court, for chapter 9 (Defamatiofi)see section 116.

Australian jurisdiction, for chapter 9 (Defamatiod)see
section116.

Australian tribunal, for chapter 9 (Defamatio@)see section BL

business assetsfor schedule 4 (Professional standaddsge
schedule 4, section 4.2.

childd

(@) for part 3.1 (Wrongful act or omission causing dgdtbee
section 23; and

(b) for part 3.2 Mental harmy see section 32.
claimo

(@ for chapter 5 (Persah injuries claimé precourt
procedureg) see sectiod9; and

(b) for chapter 6 (Expert medical evidengegee section 82; and
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