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About this republication
The republished law

This is a republication of the Agents Act 2003 (including any amendment made under the
Legislation Act 2001, part 11.3 (Editorial changes)) as in force on 1 November 2003. It
also includes any amendment, repeal or expiry affecting the republished law to
1 November 2003.

The legislation history and amendment history of the republished law are set out in
endnotes 3 and 4.

Kinds of republications

The Parliamentary Counsel’s Office prepares 2 kinds of republications of ACT laws (see
the ACT legislation register at www.legislation.act.gov.au):

e authorised republications to which the Legislation Act 2001 applies
e unauthorised republications.

The status of this republication appears on the bottom of each page.
Editorial changes

The Legislation Act 2001, part 11.3 authorises the Parliamentary Counsel to make editorial
amendments and other changes of a formal nature when preparing a law for republication.
Editorial changes do not change the effect of the law, but have effect as if they had been
made by an Act commencing on the republication date (see Legislation Act 2001, s 115
and s 117). The changes are made if the Parliamentary Counsel considers they are
desirable to bring the law into line, or more closely into line, with current legislative
drafting practice.

This republication includes amendments made under part 11.3 (see endnote 1).
Uncommenced provisions and amendments

If a provision of the republished law has not commenced or is affected by an

uncommenced amendment, the symbol @ appears immediately before the provision
heading. The text of the uncommenced provision or amendment appears only in the last
endnote.

Modifications
If a provision of the republished law is affected by a current modification, the symbol IE'
appears immediately before the provision heading. The text of the modifying provision

appears in the endnotes. For the legal status of modifications, see Legislation Act 2001,
section 95.

Penalties

The value of a penalty unit for an offence against this republished law at the republication
date is—

(a) if'the person charged is an individual—$100; or
(b) if the person charged is a corporation—$500.
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Part 1 Preliminary

Section 1
Part 1 Preliminary
1 Name of Act

This Act is the Agents Act 2003.

Dictionary

The dictionary at the end of this Act is part of this Act.

Note 1

Note 2

Notes

The dictionary at the end of this Act defines certain words and
expressions used in this Act, and includes references (signpost
definitions) to other words and expressions defined elsewhere in this
Act or in other legislation.

For example, the signpost definition ‘executive officer—see the
Corporations Act, section 9 (Dictionary).” means that the expression
‘executive officer’ is defined in that section and the definition applies to
this Act.

A definition in the dictionary (including a signpost definition) applies to
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act, s 155 and s 156 (1)).

A note included in this Act is explanatory and is not part of this Act.

Note

See Legislation Act, s 127 (1), (4) and (5) for the legal status of notes.

Offences against Act—application of Criminal Code etc

Other legislation applies in relation to offences against this Act.

Note 1

Criminal Code

The Criminal Code, ch 2 applies to all offences against this Act (see
Code, pt 2.1).

The chapter sets out the general principles of criminal responsibility
(including burdens of proof and general defences), and defines terms

page 2
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Preliminary Part 1

Section 6

used for offences to which the Code applies (eg conduct, intention,
recklessness and strict liability).

Note 2 Penalty units

The Legislation Act, s 133 deals with the meaning of offence penalties
that are expressed in penalty units.

6 Application of Act

This Act does not apply to the following:

(a) an executor under a will or an administrator under letters of
administration;

(b) atrustee of a deceased estate;

(c) the public trustee;

(d) a trustee company under the Trustee Companies Act 1947
exercising functions under that Act;

(e) an administrator, a receiver or a liquidator under the
Corporations Act;

(f) a manager under the Guardianship and Management of
Property Act 1991,

(g) abailiff;

(h) a sheriff;

(1) another court officer;

(j) alawyer exercising the functions of a lawyer;

(k) a Minister;

(I) an entity prescribed under the regulations.

R1 Agents Act 2003 page 3
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Part 2

Key concepts

Section 7
Part 2 Key concepts
7 Meaning of fair trading legislation

In this Act:

fair trading legislation—see the Fair Trading (Consumer Affairs)
Act 1973, section 8A.

Note This Act forms part of the fair trading legislation. Other fair trading
legislation includes the Fair Trading Act 1992, Fair Trading (Consumer
Affairs) Act 1973, the Security Industry Act 2003 and the Consumer and
Trader Tribunal Act 2003. As part of the fair trading legislation, this
Act is subject to various provisions of the Fair Trading (Consumer
Affairs) Act 1973 about the administration and enforcement of the fair
trading legislation generally.

8 Carrying on business as real estate agent
(1) A person carries on business as a real estate agent if the person
provides, or offers to provide, a real estate agent service for a
principal for reward.
(2) Each of the following is a real estate agent service:
(a) buying, selling, exchanging, leasing, assigning or otherwise
disposing of land,
(b) negotiating with, or inducing or attempting to induce, a person
to—
(i) buy, sell, exchange, lease, assign or otherwise dispose of
land; or
(i) enter into, or make or accept an offer to enter into, a
contract to buy, sell, exchange, lease, assign or otherwise
dispose of land;
(c) collecting payments under a lease;
page 4 Agents Act 2003 R1
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Key concepts Part 2

Section 9

(d)

(e)

collecting payments under a mortgage of land or payments
under a terms contract for land;

any other service prescribed under the regulations for this
section.

(3) To remove any doubt, a person does not carry on business as a real
estate agent only because the person carries on business as a stock
and station agent.

Carrying on business as stock and station agent

(1) A person carries on business as a stock and station agent if the
person provides, or offers to provide, a stock and station agent
service for a principal for reward.

(2) Each of the following is a stock and station agent service:

(a)

(b)

(©)

(d)
(e)
(®

buying, selling, exchanging, leasing, assigning or otherwise
disposing of rural land;

negotiating with, or inducing or attempting to induce, a person
to—

(1) buy, sell, exchange, lease, assign or otherwise dispose of
rural land; or

(i) enter into, or make or accept an offer to enter into, a
contract to buy, sell, exchange, lease, assign or otherwise
dispose of rural land;

introducing a buyer or lessee of rural land to another licensed
agent or to the owner, or an agent of the owner, of rural land;

collecting payments under a lease of rural land,
buying, selling or otherwise disposing of livestock;

negotiating with, or inducing or attempting to induce, a person
to—

(1) buy, sell, exchange or otherwise dispose of livestock;

R1
01/11/03
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Part 2 Key concepts

Section 10

(i) enter into, or make or accept an offer to enter into, a
contract to buy, sell, exchange or otherwise dispose of
livestock;

(g) providing agistment for livestock or collecting fees for the
agistment of livestock;

(h) any other service prescribed under the regulations for this
section.

10 Carrying on business as business agent

(1) A person carries on business as a business agent if the person
provides, or offers to provide, a business agent service for a
principal for reward.

(2) Each of the following is a business agent service:

(a) buying, selling, exchanging, disposing of, or otherwise dealing
with, a business or professional practice or a share or interest in
the goodwill or stock of a business or professional practice;

(b) negotiating for the purchase, sale, exchange, disposition of, or
other dealing with, a business or professional practice or any
share or interest in the goodwill or stock of a business or
professional practice;

(c) any other service prescribed under the regulations for this
section.

(3) To remove any doubt, a person does not carry on business as a
business agent only because the person carries on business as a
stock and station agent.

1 Carrying on business as travel agent

(1) A person carries on business as a travel agent if the person
provides, or offers to provide, a travel agent service for a principal
for reward.

page 6 Agents Act 2003 R1
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Key concepts Part 2

Section 12

(2) Each of the following is a travel agent service:
(a) selling, buying or arranging—
(1) aright to travel on a vehicle; or
(i) a right to accommodation;

(b) buying for resale a right to travel on a vehicle or a right to
accommodation;

(c) negotiating for the purchase by, or sale to, someone else of—
(i) aright to travel on a vehicle; or
(i) a right to accommodation;

(d) any other service prescribed under the regulations for this
section.

(3) However, a person does not carry on business as a travel agent only
because the person sells, buys or negotiates for the purchase or sale
by someone else of a right to travel on a vehicle if the vehicle is
used, or to be used, only to carry passengers to and from the same
place on the same day.

(4) Also, a person does not provide a travel agent service only because
the person provides a service in relation to travel or accommodation
provided by the person.

(5) In this section:
accommodation means accommodation anywhere in the world.

travel means travel to or from anywhere in the world.

12 Carrying on business as employment agent

(1) A person carries on business as an employment agent if the person
provides, or offers to provide, an employment agent service for a
principal for reward.

R1 Agents Act 2003 page 7
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Part 2

Key concepts

Section 13
(2) Each of the following is an employment agent service:
(a) finding, or helping to find, a person to carry out work for a
principal;
(b) any other service prescribed under the regulations for this
section.
(3) For subsection (2), it does not matter whether the work or
employment—
(a) is to be carried out under a contract of employment or
otherwise; or
(b) is to be carried out in or outside the ACT.

13 Employees not taken to carry on business as agents
For this Act, a person who is an employee of somebody else does
not carry on business as an agent only because the person, in the
course of employment by the other person, performs any of the
following services:

(a) areal estate agent service;

(b) astock and station agent service;
(c) abusiness agent service;

(d) atravel agent service;

(e) an employment agent service.

14 Silent partners not taken to carry on business as agents
For this Act, a person does not carry on business as an agent only
because the person is a member of a partnership that carries on the
business.

page 8 Agents Act 2003 R1
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Key concepts Part 2

Section 15

15 Publishers of advertisements not agents

For this Act, a person does not carry on business as an agent only
because the person publishes, on behalf of somebody else, an
advertisement about—

(a) a business carried on, or to be carried on, by the other person;
or

(b) aservice provided, or to be provided, by the other person.

R1 Agents Act 2003 page 9
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Part 3

Licensing of agents

Division 3.1 Agents to be licensed

Section 16
Part 3 Licensing of agents
Division 3.1 Agents to be licensed
16 Application of div 3.1

17

18
(M

2
A3)

19
(1

This division does not apply to an administrator.

Meaning of licensed for div 3.1
In this division:

licensed—a person is not licensed if the person’s licence is
suspended.

Real estate agents must be licensed
A person commits an offence if—

(a) the person is not a licensed real estate agent; and
(b) the person—
(i) carries on business as a real estate agent; or
(i) pretends to be a licensed real estate agent.

Maximum penalty: 100 penalty units, imprisonment for 12 months
or both.

An offence against this section is a strict liability offence.

This section does not apply to the provision of a service by a person
if the person is otherwise licensed to provide the service.

Stock and station agents must be licensed
A person commits an offence if—
(a) the person is not a licensed stock and station agent; and

(b) the person—

page 10 Agents Act 2003 R1
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Licensing of agents Part 3
Agents to be licensed Division 3.1

Section 20

2
3)

20
(1

2
3)

21
(1

(1) carries on business as a stock and station agent; or
(i) pretends to be a licensed stock and station agent.

Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.

An offence against this section is a strict liability offence.

This section does not apply to the provision of a service by a person
if the person is otherwise licensed to provide the service.

Business agents must be licensed
A person commits an offence if—
(a) the person is not a licensed business agent; and
(b) the person—
(1) carries on business as a business agent; or
(i) pretends to be a licensed business agent.

Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.

An offence against this section is a strict liability offence.

This section does not apply to the provision of a service by a person
if the person is otherwise licensed to provide the service.

Travel agents must be licensed

A person commits an offence if—

(a) the person is not a licensed travel agent; and
(b) the person—

(1) carries on business as a travel agent; or

R1
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Part 3 Licensing of agents
Division 3.2 Eligibility, qualifications and disqualification for licences

Section 22

(i) pretends to be a licensed travel agent.

Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.

(2) An offence against this section is a strict liability offence.

22 Employment agents must be licensed
(1) A person commits an offence if—
(a) the person is not a licensed employment agent; and
(b) the person—
(1) carries on business as an employment agent; or
(i) pretends to be person is a licensed employment agent.

Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.

(2) An offence against this section is a strict liability offence.

23 Unlicensed agents cannot recover fees etc

A person is not entitled to bring a proceeding to recover a
commission, fee or reward for a service provided by the person as
an agent if the person was not licensed to provide the service when
the service was provided.

Division 3.2 Eligibility, qualifications and
disqualification for licences
24 Eligibility for licences

(1) An individual is eligible to be licensed if the commissioner for fair
trading is satisfied that the individual—

(a) 1isan adult; and

page 12 Agents Act 2003 R1
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Licensing of agents Part 3
Eligibility, qualifications and disqualification for licences Division 3.2

Section 25

2

3)

“

25

(b) has the qualifications required under section 25 for the licence;
and

(c) 1is not disqualified under section 27 (People disqualified from
being licensed) or section 51 (People disqualified from being
registered); and

(d) for a travel agents licence—the person is eligible for a travel
agents licence under section 26 (Additional eligibility grounds
for travel agents).

A person in a partnership is eligible to be licensed if the
commissioner for fair trading is satisfied that—

(a) the person is eligible to be licensed under subsection (1); and

(b) no person in the partnership is disqualified under section 27 or
51.

A corporation is eligible to be licensed if—

(a) the commissioner for fair trading is satisfied that no director of
the corporation is disqualified from being licensed under
section 27; and

(b) atleast 1 director of the corporation holds a licence of the same
kind.

To remove any doubt, the regulations may provide that a person
may be issued with an agents licence with stated conditions if the
person does not have stated qualifications.

Qualifications for licences

The regulations may prescribe the qualifications required for a
licence.

Examples of how regulations may prescribe qualifications
1 by requiring the successful completion of a course of study

2 by requiring the successful completion of a period of training in a particular
activity

R1
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Part 3 Licensing of agents
Division 3.2 Eligibility, qualifications and disqualification for licences

Section 26

3 by requiring the achievement of a standard of competency in a particular
activity

4 by requiring professional development to be undertaken

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

26  Additional eligibility grounds for travel agents

A person is eligible for a travel agents licence only if the
commissioner for fair trading is satisfied that—

(a) the travel agents board of trustees has decided that the person
is eligible under the travel agents trust deed to be a
compensation scheme participant; and

(b) the person has paid any amount payable under the travel agents
trust deed as an initial contribution.

27 People disqualified from being licensed
(1) A person is disqualified from being licensed if the person—

(a) has been convicted, in the ACT or elsewhere, of an offence
involving dishonesty; or

Note A conviction does not include a spent conviction—see Spent
Convictions Act 2000, s 16 (c) (i).

(b) is an undischarged bankrupt or, at any time in the last
3 years—

(1) was an undischarged bankrupt; or

(i) applied to take the benefit of a law for the relief of
bankrupt or insolvent debtors; or

(iii) compounded with creditors or made an assignment of
remuneration for their benefit; or

(c) at any time in the last 3 years was involved in the management
of a corporation when—
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Section 27

(d)

(e)

(H)
(2

(h)

(@

W)

(k)
)

(m)

()

(1) the corporation became the subject of a winding-up
order; or

(i) a controller or administrator was appointed; or

has a mental incapacity that may affect the exercise of the
person’s functions as licensee; or

is licensed and has contravened, or is contravening, an order of
the consumer and trader tribunal;

holds a licence that is suspended;

is disqualified by the consumer and trader tribunal from being
licensed or registered; or

is disqualified under a corresponding law from holding an
authority (however described) to be an agent or be an
employee of an agent; or

holds an authority (however described) under a corresponding
law to be an agent or be an employee of an agent that is
suspended; or

is in partnership with a person disqualified from being licensed
or registered; or

is a corporation that is the subject of a winding-up order; or

is a corporation for which a controller or administrator has
been appointed; or

is a licensed agent who is applying for a licence or the renewal
of a licence and has contravened, or is contravening, a
condition of the person’s licence; or

has contravened, or is contravening, a provision of this Act
prescribed under the regulations as a disqualifying breach.

(2) However, a person is not disqualified from being licensed only
because subsection (1) (b) or (c) applies to the person if the
commissioner for fair trading is satisfied that the person took all
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Section 28

3)

reasonable steps to avoid the bankruptcy, application, compounding,
winding-up or appointment mentioned in the paragraph.

Also, a person is not disqualified from being licensed only because
the person has contravened, or is contravening, a licence condition if
the commissioner for fair trading decides that the contravention
should be disregarded for this section.

Division 3.3 Licence procedures and details

28
(M

2

29
(D

2

Advertising intended licence applications

A person who intends to apply for a licence must publish a notice of
the person’s intention to apply for the licence in a daily ACT
newspaper.

The notice must state the kind of licence that is intended to be
applied for and include any other information prescribed under the
regulations.

Licence applications

An application for a licence may be made to the commissioner for
fair trading only—

(a) by a person who has published a notice under section 28 in
relation to the application; and

(b) within 10 business days after the day the notice is published.

Note I If a form is approved under s 177 (Approved forms) for an application,
the form must be used.

Note 2 A fee may be determined under section 176 (Determination of fees) for
this section.

An application must be accompanied by a statement setting out the
place that, if the licence is issued, will be the applicant’s main place
of business.
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Section 30

3)

30

(1

)

3)

“4)

©)

31
(M

2

An applicant must give the commissioner for fair trading a consent
signed by the applicant, the applicant’s partners, and, if the applicant
is a corporation, by all the directors, for a police officer to make
inquiries about any criminal record of any person who signs the
consent.

Objections to licences

This section applies if a notice (the public notice) is published under
section 28 (1) (Advertising intended licence applications) in relation
to a licence application.

A person may object to the issue of the licence by written notice (the
objection) given to the commissioner for fair trading within
10 business days after the day the public notice is published.

The objection must set out the grounds on which it is claimed that
the applicant is not eligible for the licence.

Note For the grounds of eligibility, see s 24.

The person making the objection must give a copy of the objection
to the applicant within 10 business days after the day the public
notice is published.

Note For how documents may be served, see Legislation Act, pt 19.5.

The commissioner for fair trading may consider the objection only if
satisfied that subsection (4) has been complied with.

Further information for licence applications

The commissioner for fair trading may, by written notice given to an
applicant for a licence, require the applicant to give the
commissioner further stated information, or a document, that the
commissioner reasonably needs to consider the application.

If the applicant fails to comply with a requirement under
subsection (1), the commissioner may refuse to consider the
application until the requirement is complied with.
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Section 32
32 Information about licence applications

The commissioner for fair trading may seek information about a
licence application or an applicant in any way the commissioner
considers appropriate.

33 Decisions on licence applications

(1) This section applies if the commissioner for fair trading receives an
application for a licence under section 29 (Licence applications).

(2) Within 12 weeks after the day the commissioner for fair trading
receives the application, the commissioner must—

(a) 1issue the licence; or

(b) refuse to issue the licence.

Note Failure to do an act within the period set out is taken to be a decision
not to do the act—see the Consumer and Trader Tribunal Act 2003,
s 16.

(3) The commissioner for fair trading must issue the licence if satisfied
that the applicant is eligible to be licensed under section 24
(Eligibility for licences).

(4) If a requirement for information or a document relating to an
application is made under section 31 (Further information for
licence applications), the 12-week period mentioned in
subsection (2) is extended by the period beginning on the day when
the requirement is made and ending on the day when the
requirement is complied with.

34 Licence conditions
(1) A licence is subject to any conditions—
(a) prescribed under the regulations; or
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Section 34

2

3)

“

(b) put on the licence under this section.

Examples of conditions that may be put on a licence

1 restrictions about the size or kind of business that may be operated
2 geographic limitations

3 requiring the licensee to obtain stated qualifications

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

The commissioner for fair trading—

(a) may put a condition on a licence when the licence is issued or
at any other time; and

(b) may at any time amend or omit a condition that the
commissioner has put on a licence; and

(c) must put a condition on a licence, or amend or omit a
condition, if directed to do so by the consumer and trader
tribunal.

The commissioner for fair trading may put a condition on a person’s
licence, or amend a condition, under subsection (2) (a) or (b) only
if—

(a) the commissioner has given the person written notice of the
proposed condition or amendment; and

(b) the notice states that written comments on the proposal may be
made to the commissioner within a stated period of at least
10 business days after the day the notice is given to the person;
and

(c) the commissioner has considered any comments made within
the period.

Subsection (3) does not apply if the person asked for, or agreed in
writing to, the proposed condition or amendment.
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Section 35
35 Term of licences

A licence is issued for the period of up to 1 year stated in the
licence.

36 Renewal of licences
(1) A licensed agent may apply to the commissioner for fair trading to
renew the licence.
Note I  If a form is approved under s 177 (Approved forms) for an application,
the form must be used.
Note 2 A fee may be determined under section 176 (Determination of fees) for
this section.
(2) Within 6 weeks after the day the commissioner for fair trading
receives an application, the commissioner must—
(a) renew the licence; or
(b) refuse to renew the licence.
Note Failure to do an act within the period set out is taken to be a decision
not to do the act—see the Consumer and Trader Tribunal Act 2003,
s 16.
(3) The commissioner for fair trading must renew the licence if
satisfied that the applicant—
(a) is eligible to be licensed under section 24 (Eligibility for
licences); and
(b) has complied with the requirements (if any) prescribed under
the regulations.
37  Continuation of existing licences until the renewal
applications decided
(1) If a licensed agent applies to renew a licence under section 36, the
licence remains in force until the application is decided.
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Section 38

2

3)

“4)

38
(M

2

39

Subsection (1) applies even if it causes the existing licence to be in
force for longer than 1 year.

If a person who has been a licensed agent applies, within 3 months
after the day the term of the licence ends (the last licence day), to
renew the licence—

(a) any service provided by the person after the last licence day
and before the day of the commissioner for fair trading’s
decision about the renewal application (whether or not the
licence is renewed) is taken to have been provided by the
person as a licensed agent; and

(b) if the licence is renewed, the term of the renewed licence is
backdated to the day after the last licence day.

Subsection (3) (a) does not prevent the person committing, being
prosecuted for, or being found guilty of, an offence against
division 3.1 (Agents to be licensed).

Licence certificates

If the commissioner for fair trading decides to issue a licence to a
person or renew a person’s licence, the commissioner must give the
person a licence certificate.

The commissioner for fair trading may issue a replacement licence
certificate to a licensed agent if satisfied that the certificate has been
lost, stolen, damaged or destroyed.

Note 1  If a form is approved under s 177 (Approved forms) for an application,
the form must be used.

Note 2 A fee may be determined under section 176 (Determination of fees) for
this section.

Surrender of licence

A licensed agent may at any time surrender the licence by written
notice given to the commissioner for fair trading.
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Section 40

Division 3.4 Disciplinary action against agents
Note Under the Fair Trading (Consumer Affairs) Act 1973, s 7, the

commissioner for fair trading may receive and investigate complaints in
relation to the supply of goods and services or the acquisition of
interests in land.

40 Meaning of agent for div 3.4

In this division:

agent means a licensed agent or a former licensed agent.

41 Grounds for disciplinary action—agents

(1) Each of the following is a ground for disciplinary action in relation
to an agent:

(a)

(b)

(c)

(d)

(e)

()

(2
(h)

the agent has been convicted or found guilty of an offence
against the fair trading legislation;

the agent has contravened, or is contravening, a rule of
conduct;

Note Rules of conduct—see s 171.

the agent has contravened, or is contravening, a condition of
the agent’s licence;

if the agent is a licensed agent—the agent has become
ineligible for a licence under section 24 (Eligibility for
licences) or for registration under section 49 (Eligibility for
registration);

if the agent is a licensed travel agent—the agent is not a
compensation scheme participant;

the agent has contravened, or is contravening, an order of the
consumer and trader tribunal;

the agent’s licence was obtained by fraud or mistake;

a ground prescribed under the regulations for this section.
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Section 42

2

42

43
(M

)

3)

4)

However, subsection (1) (a) to (e) applies to a former licensed agent
only in relation to anything that happened while the person was
licensed.

Commissioner may refer matter to tribunal—agents

If the commissioner for fair trading considers that a ground for
disciplinary action exists in relation to an agent, the commissioner
may apply to the consumer and trader tribunal for the tribunal to
take disciplinary action against the agent.

Disciplinary action tribunal may take—agents

On application by the commissioner for fair trading, the consumer
and trader tribunal may—

(a) 1in relation to a licensed agent—cancel or suspend the agent’s
licence; and

(b) in relation to any agent—take other disciplinary action.

If the consumer and trader tribunal cancels a licensed agent’s
licence, the tribunal may also disqualify the agent from being
licensed for a stated period or indefinitely.

If the consumer and trader tribunal cancels or suspends an agent’s
licence, the tribunal may also cancel or suspend any other licence
held by the agent.

In this section:

other disciplinary action means disciplinary action, other than
cancellation or suspension of the agent’s licence, that the consumer
and trader tribunal may take under the Consumer and Trader
Tribunal Act 2003.

Note A period of disqualification may be reviewed by the consumer and
trader tribunal under s 172.
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Section 44
Part 4 Registration of salespeople
Division 4.1 Salespeople to be registered

44 Meaning of registered for div 4.1
In this division:

registered—a person is not registered if the person’s registration is
suspended.

45 Real estate salespeople must be registered
(1) A person commits an offence if the person—
(a) isnot a registered real estate salesperson; and

(b) pretends to be employed by a licensed real estate agent to
provide a real estate agent service.

Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.

(2) An offence against this section is a strict liability offence.

46 Stock and station salespeople must be registered
(1) A person commits an offence if the person—
(a) 1is not a registered stock and station salesperson; and

(b) pretends to be employed by a licensed stock and station agent
to provide a stock and station agent service.

Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.

(2) An offence against this section is a strict liability offence.
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Section 47
47 Business salespeople must be registered
(1) A person commits an offence if the person—
(a) isnot a registered business salesperson; and
(b) pretends to be employed by a licensed business agent to
provide a business agent service.
Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.
(2) An offence against this section is a strict liability offence.
48 Salespeople must be registered to recover fees etc
(1) A person is not entitled to bring a proceeding to recover salary, or a
commission, fee or reward, for a service provided by the person if,
in providing the service, the person contravened section 45 (Real
estate salespeople must be registered), section 46 (Stock and station
salespeople must be registered) or section 47 (Business salespeople
must be registered).
(2) Subsection (1) applies whether or not anyone has been convicted of
an offence against section 45, 46 or 47.

Division 4.2 Eligibility, qualifications and
disqualification for registered
salespeople

49  Eligibility for registration

(1) An individual is eligible to be registered if the commissioner for fair
trading is satisfied that the individual—
(a) 1is an adult; and
(b) has the qualifications required under section 50 for the
registration; and
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Division 4.2 Eligibility, qualifications and disqualification for registered

Section 50

(c) 1is not disqualified under section 27 (People disqualified from
being licensed) or section 51 (People disqualified from being
registered).

(2) To remove any doubt, the regulations may provide that a person
may be registered subject to stated conditions if the person does not
have stated qualifications.

50 Qualifications for registration

The regulations may prescribe the qualifications required for
registration.

Examples of how regulations may prescribe qualifications

1 by requiring the successful completion of a course of study

2 by requiring the successful completion of a period of training in a particular
activity

3 by requiring the achievement of a standard of competency in a particular
activity

4 by requiring professional development to be undertaken

Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

51 People disqualified from being registered
(1) A person is disqualified from being registered if the person—

(a) has been convicted, in the ACT or elsewhere, of an offence
involving dishonesty; or

Note A conviction does not include a spent conviction—see Spent
Convictions Act 2000, s 16 (c) (i).

(b) is an undischarged bankrupt or, at any time in the last
3 years—

(i) was an undischarged bankrupt; or

(i) applied to take the benefit of a law for the relief of
bankrupt or insolvent debtors; or
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Section 51

(c)

(d)

(e)
(®

(2

(h)

(@

W)

(iii) compounded with creditors or made an assignment of
remuneration for their benefit; or

has a mental incapacity that may affect the exercise of the
person’s functions as a registered salesperson; or

is registered and has contravened, or is contravening, an order
of the consumer and trader tribunal,

holds a registration that is suspended;

is disqualified by the consumer and trader tribunal from being
licensed or registered; or

is disqualified under a corresponding law from holding an
authority (however described) to be an agent or an employee of
an agent; or

holds an authority (however described) under a corresponding
law to be an agent or an the employee of an agent that is
suspended; or

is a registered salesperson who is applying for another kind of
registration and has contravened, or is contravening, a
condition of the person’s registration; or

has contravened, or is contravening, a provision of this Act
prescribed under the regulations as a disqualifying breach.

(2) However, a person is not disqualified from being registered only
because subsection (1) (b) applies to the person if the commissioner
for fair trading is satisfied that the person took all reasonable steps
to avoid the bankruptcy, application or compounding mentioned in
the paragraph.

(3) Also, a person is not disqualified from being registered only because

the

person has contravened, or is contravening, a registration

condition if the commissioner for fair trading decides that the
contravention should be disregarded for this section.
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Section 52

Division 4.3 Registration procedures and

52
(M

2

53
(1

2

54
(M

details

Advertising intended registration applications

A person who intends to apply for registration must publish a notice
of the person’s intention to apply for registration in a daily ACT
newspaper.

The notice must state the kind of registration that is intended to be
applied for and include any other information prescribed under the
regulations.

Registration applications

An application for registration may be made to the commissioner for
fair trading only—

(a) by a person who has published a notice under section 52 in
relation to the application; and

(b) within 10 business days after the day the notice is published.

Note I If a form is approved under s 177 (Approved forms) for an application,
the form must be used.

Note 2 A fee may be determined under section 176 (Determination of fees) for
this section.

An applicant must give the commissioner for fair trading a consent
signed by the applicant for a police officer to make inquiries about
any criminal record of the applicant.

Objections to registration

This section applies if a notice (the public notice) is published under
section 52 (1) (Advertising intended registration applications) in
relation to a registration application.
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Section 55

2

3)

“

©)

A person may object to the registration by written notice (the
objection) given to the commissioner for fair trading within
10 business days after the day the public notice is published.

The objection must set out the grounds on which it is claimed that
the applicant is not eligible for registration.

Note For the grounds of eligibility, see s 49.

The person making the objection must give a copy of the objection
to the applicant within 10 business days after the day the public
notice is published.

Note For how documents may be served, see Legislation Act, pt 19.5.

The commissioner for fair trading may consider the objection only if
satisfied that subsection (4) has been complied with.

55 Further information for registration applications

(1) The commissioner for fair trading may, by written notice given to an
applicant for registration, require the applicant to give the
commissioner further stated information, or a document, that the
commissioner reasonably needs to consider the application.

(2) If the applicant fails to comply with a requirement under
subsection (1), the commissioner may refuse to consider the
application until the requirement is complied with.

56 Information about registration applications
The commissioner for fair trading may seek information about a
registration application or an applicant in any way the commissioner
considers appropriate.

57 Decisions on registration applications

(1) This section applies if the commissioner for fair trading receives an
application for registration under section 53 (Registration
applications).
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Section 58

(2) Within 12 weeks after the day the commissioner for fair trading
receives the application, the commissioner must—

(a) register the applicant; or

(b) refuse to register the applicant.

Note Failure to do an act within the period set out is taken to be a decision
not to do the act—see the Consumer and Trader Tribunal Act 2003,
s 16.

(3) The commissioner for fair trading must register the applicant if
satisfied that the applicant is eligible to be registered under
section 49 (Eligibility for registration).

(4) If a requirement for information or a document relating to an
application is made under section 55 (Further information for
registration applications), the 12-week period mentioned in
subsection (2) is extended by the period beginning on the day when
the requirement is made and ending on the day when the
requirement is complied with.

58 Registration conditions
(1) A registration is subject to any conditions—

(a) prescribed under the regulations; or

(b) put on the registration under this section.

Example of a condition that may be put on a registration
that the registered person obtain a specified qualification

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

(2) The commissioner for fair trading—

(a) may put a condition on a registration when the person is
registered or at any other time; and
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Section 59

3)

(4)

59

60
(M

(b) may at any time amend or omit a condition that the
commissioner has put on a person’s registration; and

(c) must put a condition on a registration, or amend or omit a
condition, if directed to do so by the consumer and trader
tribunal.

The commissioner for fair trading may put a condition on a person’s
registration, or amend a condition, under subsection (2) (a) or (b)
only if—

(a) the commissioner has given the person or registered
salesperson written notice of the proposed condition or
amendment; and

(b) the notice states that written comments on the proposal may be
made to the commissioner within a stated period of at least
10 business days after the day the notice is given to the person;
and

(c) the commissioner has considered any comments made within
the period.

Subsection (3) does not apply if the person asked for, or agreed in
writing to, the proposed condition or amendment.

Term of registration

A registration is for the period of up to 1 year stated in the
registration certificate.

Renewal of registrations

A registered salesperson may apply to the commissioner for fair
trading to renew the registration.

Note 1  If a form is approved under s 177 (Approved forms) for an application,
the form must be used.

Note 2 A fee may be determined under section 176 (Determination of fees) for
this section.
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Section 61

(2) Within 6 weeks after the day the commissioner for fair trading
receives the application, the commissioner must—

(a) renew the registration; or

(b) refuse to renew the registration.

Note Failure to do an act within the period set out is taken to be a decision
not to do the act—see the Consumer and Trader Tribunal Act 2003,
s 16.

(3) The commissioner for fair trading must renew the registration if
satisfied that—

(a) the applicant is eligible to be registered under section 49
(Eligibility for registration); and

(b) the applicant has complied with the requirements (if any)
prescribed under the regulations.

61 Continuation of existing registrations until renewal
applications decided

(1) If a registered salesperson applies to renew the registration under
section 60, the registration remains in force until the application is
decided.

(2) Subsection (1) applies even if it causes the existing registration to be
in force for longer than 1 year.

(3) If a person who has been a registered salesperson applies, within
3 months after the day the term of the registration ends (the last
registration day), to renew the registration—

(a) any service provided by the person after the last registration
day and before the day of the commissioner for fair trading’s
decision about the renewal application (whether or not the
registration is renewed) is taken to have been provided by the
person as a registered salesperson; and
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Section 62

“4)

62
(M

2

63

(b) if the registration is renewed, the term of the renewed
registration is backdated to the day after the last registration
day.

Subsection (3) (a) does not prevent the person committing, being
prosecuted for, or being found guilty of, an offence against
division 4.1 (Salespeople to be registered).

Registration certificates

If the commissioner for fair trading decides to register a person or
renew a person’s registration, the commissioner must give the
person a registration certificate.

The commissioner for fair trading may issue a replacement
registration certificate to a registered salesperson if satisfied that the
certificate has been lost, stolen, damaged or destroyed.

Note 1  If a form is approved under s 177 (Approved forms) for an application,
the form must be used.

Note 2 A fee may be determined under section 176 (Determination of fees) for
this section.

Surrender of registration

A registered salesperson may at any time surrender the registration
by written notice given to the commissioner for fair trading.

Division 4.4 Disciplinary action against

registered salespeople

Note Under the Fair Trading (Consumer Affairs) Act 1973, s 7, the
commissioner for fair trading may receive and investigate complaints in
relation to the supply of goods and services or the acquisition of
interests in land.
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Part 4 Registration of salespeople
Division 4.4 Disciplinary action against registered salespeople
Section 64

64 Meaning of registered salesperson for div 4.4

65
(1

2

66

In this division:

registered salesperson means a registered salesperson or a former
registered salesperson.

Grounds for disciplinary action—salespeople

Each of the following is a ground for disciplinary action in relation
to a registered salesperson:

(a) the salesperson has been convicted or found guilty of an
offence against the fair trading legislation;

(b) the salesperson has contravened, or is contravening, a rule of
conduct;

Note Rules of conduct—see s 171.

(c) the salesperson has contravened, or is contravening, a
condition of the salesperson’s registration;

(d) the salesperson has become ineligible for registration under
section 49 (Eligibility for registration);

(e) the salesperson has contravened, or is contravening, an order of
the consumer and trader tribunal;

(f) the salesperson’s registration was obtained by fraud or mistake;
(g) a ground prescribed under the regulations for this section.

However, subsection (1) (a) to (e) applies to a former registered
salesperson only in relation to anything that happened while the
person was registered.

Commissioner may refer matter to tribunal—salespeople

If the commissioner for fair trading considers that a ground for
disciplinary action exists in relation to a registered salesperson, the
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Registration of salespeople Part 4
Disciplinary action against registered salespeople Division 4.4

Section 67

67
(1

2

3)

Q)

commissioner may apply to the consumer and trader tribunal for the
tribunal to take disciplinary action against the salesperson.

Disciplinary action tribunal may take—salespeople

On application by the commissioner for fair trading, the consumer
and trader tribunal may—

(a) in relation to a registered salesperson—cancel or suspend the
salesperson’s registration; and

(b) in relation to any salesperson—take other disciplinary action.

If the consumer and trader tribunal cancels a registered
salesperson’s registration, the tribunal may also disqualify the
salesperson from being registered for a stated period or indefinitely.

If the consumer and trader tribunal cancels or suspends a
salesperson’s registration, the tribunal may also cancel or suspend
any other registration held by the salesperson.

In this section:

other disciplinary action means disciplinary action, other than
cancellation or suspension of the salesperson’s registration, that the
consumer and trader tribunal may take under the Consumer and
Trader Tribunal Act 2003.

Note A period of disqualification may be reviewed by the consumer and
trader tribunal under s 172.
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Part 5 Conduct of licensed agents and registered salespeople

Division 5.1 Licensed agent’s main place of business
Section 68
Part 5 Conduct of licensed agents
and registered salespeople
Division 5.1 Licensed agent’s main place of
business

68 Main place of business

(1) On the issue of an agents licence, the commissioner for fair trading
must enter in the register, as the agent’s main place of business, the
place shown in the statement under section 29 (2) (Licence
applications).

Note Register—see s 160.

(2) A licensed agent must tell the commissioner for fair trading in
writing about any change in the agent’s main place of business in
the ACT within the period prescribed under the regulations.

(3) The commissioner for fair trading must enter in the register any

change notified under subsection (2).

Division 5.2 Management of licensed agent’s
business
69 Each place of business to have licensed agent in charge
(1) A licensed agent commits an offence if—
(a) the licensed agent is an individual; and

(b) the licensed agent carries on business at 2 or more places of
business; and

(c) the licensed agent does not employ, at each place of business
where the licensed agent is not responsible for the day-to-day
management of the business, an individual who—
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Conduct of licensed agents and registered salespeople Part 5
Management of licensed agent’s business Division 5.2

Section 70

(1) 1isa licensed agent; and

(i) 1is responsible for the day-to-day management of the
place of business.

Maximum penalty: 100 penalty units.

(2) A licensed agent commits an offence if—
(a) the licensed agent is a corporation; and
(b) the licensed agent does not employ, at each place of business
where the licensed agent carries on business, an individual
who—
(1) 1sa licensed agent; and
(i) is responsible for the day-to-day management of the
place of business.
Maximum penalty: 100 penalty units.
(3) An offence against this section is a strict liability offence.
(4) A person may be exempted from this section under section 71
(Licensed agent to be in charge of business—exemptions).
70 Licensed agent to be in charge of 1 place of business
(1) A licensed agent commits an offence if the licensed agent is
responsible for the day-to-day management of 2 or more places of
business.
Maximum penalty: 100 penalty units.
(2) A licensed agent commits an offence if the licensed agent—
(a) is employed to be responsible for the day-to-day management
of another licensed agent’s place of business; and
(b) provides services for 2 or more licensed agents at the place;
and
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Part 5

Conduct of licensed agents and registered salespeople

Division 5.2 Management of licensed agent’s business

Section 71

3)
“4)

(c) the licensed agents to whom the services are provided are not
in partnership with each other.

Maximum penalty: 100 penalty units.

An offence against this section is a strict liability offence.
This section does not apply to—

(a) alicensed travel agent; or

(b) alicensed employment agent.

(5) A person may be exempted from this section under section 71.

7 Licensed agent to be in charge of business—exemptions

(1) The commissioner for fair trading may, in writing, exempt a
licensed agent from section 69 (Each place of business to have
licensed agent in charge) or section 70 (Licensed agent to be in
charge of 1 place of business).

(2) The exemption may be conditional.

(3) The regulations may prescribe the matters to be considered by the
commissioner for fair trading in deciding whether to exempt a
licensed agent under subsection (1), or amend or revoke an
exemption.

(4) A condition under this section may be put or amended as if it were a
condition on a licence.

Note The procedure for putting or amending licence conditions is dealt with
in s 34 (2), (3) and (4).
72 Licensed agent must not share commission etc with
unlicensed person
(1) A licensed agent commits an offence if—
(a) the licensed agent—
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Conduct of licensed agents and registered salespeople Part 5
Management of licensed agent’s business Division 5.2

Section 72

2
3)

“4)

)

(6)

(7

®)

(i) enters into an agreement or arrangement with an
unlicensed person; or

(i) acts with an unlicensed person; and
(b) the unlicensed person is not a registered salesperson; and

(c) the unlicensed person would, apart from this section, be
entitled to a share of the commission, fee or reward payable to
the licensed agent for the provision of a service for which the
licensed agent is required to be licensed.

Maximum penalty: 50 penalty units.
An offence against subsection (1) is a strict liability offence.

This section does not apply in relation to an agreement, arrangement
or action by a licensed agent with a partner of the agent who does
not carry on business as an agent.

An agreement or arrangement mentioned in subsection (1) is void so
far as it purports to provide an entitlement mentioned in
subsection (1) (¢).

A person is not entitled to bring a proceeding to recover a
commission, fee or reward for a service provided by the person if, in
providing the service, the person contravened subsection (1).

Subsections (3) and (4) apply whether or not anyone has been
convicted of an offence against subsection (1).

A provision in, or applying to, an agreement that purports to exclude
or change the operation of this section is void.

In this section:
unlicensed person means a person who—
(a) isnot licensed under this Act; and

(b) either—
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Part 5

Division 5.2

Section 73

Conduct of licensed agents and registered salespeople
Management of licensed agent’s business

(1) does not hold an authority (however described) under a
corresponding law to be an agent or an employee of an
agent; or

(i1) holds an authority mentioned in subparagraph (i) that is
suspended.

73  Agreements between licensed agents to share
commission etc

(1) An agreement between licensed agents to share a commission, fee or
reward for a service carried out as licensed agents is unenforceable
unless the agreement—

(a)
(b)
(©)

is in writing; and
is signed by each of the licensed agents; and

contains the terms prescribed under the regulations for this
section.

(2) A provision in, or applying to, the agreement that purports to
exclude or change the operation of this section (including the terms
prescribed under the regulations for this section) is void.

(3) This section does not apply to—

(a)

(b)

(©)

(d)

an agreement between licensed agents who are in partnership
together; or

an agreement between licensed agents if one agent employs the
other; or

an agreement, transaction, circumstance or kind of person
exempted from this section under the regulations; or

an agreement for services in relation to land (other than rural
land), if the land is used or intended to be used only or mainly
for commercial, business or industrial purposes.
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Conduct of licensed agents and registered salespeople Part 5
Employment of salespeople Division 5.3

Section 74

(4) A licensed agent commits an offence if the agent enters into an
agreement that is unenforceable because of subsection (1).

Maximum penalty: 50 penalty units.

(5) An offence against subsection (5) is a strict liability offence.

74  Duty to notify failures to account
(1) A licensed agent commits an offence if the agent—

(a) finds out that there has been a failure to account by an
employee; and

(b) does not tell the commissioner for fair trading about the failure
within 5 business days after the day the agent finds out about
it.

Maximum penalty: 50 penalty units.

(2) An offence against this section is a strict liability offence.

(3) In this section:
employee, of a licensed agent, includes a person who performs
services for the agent on contract.

Division 5.3 Employment of salespeople

Note At common law, a licensed agent is responsible, in tort and contract, for
acts or omissions of the agent’s employees within the scope of the
employee’s authority or for the benefit, or purported or intended benefit,
of the agent or agent’s business.

75 Licensed agent may only employ licensed agent or
registered salesperson

(1) This section applies to a licensed agent who is a licensed real estate
agent, licensed stock and station agent or licensed business agent.

(2) A licensed agent commits an offence if the agent—
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Part 5

Conduct of licensed agents and registered salespeople

Division 5.3 Employment of salespeople
Section 76

(a) employs a person to provide a service, in relation to the agent’s
business, that a person must be licensed or registered to
provide; and

(b) the person provides the service; and
(c) either—

(i) the person is not licensed or registered to provide the
service; or

(i) the person is licensed or registered to provide the service
but the licence or registration is suspended.

Maximum penalty: 50 penalty units.

(3) An offence against subsection (2) is a strict liability offence.
76 Employee must tell employer about disqualification
(1) An employee of a licensed agent commits an offence if the
employee—
(a) 1is disqualified under—
(1) section 27 (People disqualified from being licensed) from
being licensed; or
(i) section 51 (People disqualified from being registered)
from being registered; and
(b) does not tell the licensed agent about the disqualification
within 5 business days after the day the employee finds out
about it.
Maximum penalty: 50 penalty units.
(2) An offence against this section is a strict liability offence.
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Conduct of licensed agents and registered salespeople Part 5
Conflicts of interest Division 5.4

Section 77

Division 5.4 Conflicts of interest

77  Agents must not act for buyer and seller of land

(1) An agent commits an offence if the agent acts as agent for the buyer
and seller of the same land at the same time.

Maximum penalty: 100 penalty units.

(2) An offence against subsection (1) is a strict liability offence.

Division 5.5 Advertisements and other
statements
78  When is a statement published?
A statement is published if it is—

(a) included in a newspaper, periodical publication or other
publication; or

(b) publicly exhibited in, on, over or under a building, vehicle or
place (whether or not a public place and whether on land or
water), or in the air in view of people on a street or in a public
place; or

(c) contained in a document given to someone or left on premises
where someone lives or works; or

(d) broadcast by radio or television; or

(e) electronically disseminated by other means (for example by
inclusion on a website).

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

79 False or misleading advertisements

An agent commits an offence if—
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Part 5 Conduct of licensed agents and registered salespeople
Division 5.6 Land—further provisions

Section 80

(a) the agent publishes an advertisement; and

(b) the advertisement contains a statement about the agent’s
business; and

(c) the agent publishes the advertisement knowing that, or being
reckless about whether, the statement—

(1) 1is false or misleading; or

(1)) omits anything without which the statement is
misleading.

Maximum penalty: 100 penalty units.

(2) Subsection (1) (c) (i) does not apply if the statement is not false or
misleading in a material particular.

(3) Subsection (1) (c) (i1) does not apply if the omission does not make
the statement misleading in a material particular.

Division 5.6 Land—further provisions

80 Meaning of benefit, estimate and selling price for div 5.6
In this division:
benefit means financial or other benefit.
estimate includes opinion and belief.

selling price includes selling price range.

81 Meaning of pre-contract information for div 5.6
In this division:

pre-contract information, for an agent acting for the buyer or seller
of land, means information about—

(a) any relationship, and the nature of the relationship (whether
personal or commercial), the agent has with anyone whom the
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Conduct of licensed agents and registered salespeople Part 5
Land—further provisions Division 5.6

Section 81

(b)

(©)

agent has referred, refers, or expects to refer, the seller or buyer
to for professional services in relation to the sale or purchase;
and

whether the agent receives, or expects to receive, any benefit,
whether financial or otherwise, from a person whom the agent
has referred, refers, or expects to refer, the seller or buyer to
for professional services and, if so, the amount or value of the
benefit; and

the amount, value or nature of any benefit anyone (other than
the buyer or seller) has received, receives, or expects to
receive, in relation to the sale or purchase, or for promoting the
sale or purchase, or for providing a service in relation to the
sale or purchase, of the land.

Examples of relationships for par (a)

1

2
3
4

a family relationship
a business relationship
a fiduciary relationship

a relationship in which a person is accustomed, or obliged, to act in
accordance with the directions, instructions, or wishes of the other

Examples of people who may receive a benefit for par (c)

1 seller
2 finance broker
3 financial adviser
4  financier
5  property valuer
6 lawyer
7  real estate agent
Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).
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Part 5

Division 5.6

Section 82

Conduct of licensed agents and registered salespeople
Land—further provisions

82 Meaning of beneficial interest and obtains a beneficial
interest for div 5.6

In this division:

beneficial interest in land includes—

(a)
(b)

(©)

a lease of the land; and

an option over the purchase of the land or a lease of the land;
and

a general power of appointment over the land.

obtains a beneficial interest—a person (including an agent or
salesperson) obtains a beneficial interest in land if a beneficial
interest in the land is obtained by—

(a)
(b)
(c)

(d)
(e)

()

(2

(h)

the person; or
a family member of the person; or

a corporation with not more than 100 members that the person,
or a family member of the person, is a member of; or

a subsidiary of a corporation mentioned in paragraph (c); or

a corporation that the person, or a family member of the
person, is an executive officer of; or

the trustee of a trust that the person, or a family member of the
person, is a beneficiary of, if the interest is obtained on behalf
of the trust; or

a member of a firm or partnership that the person, or a family
member of the person, is a member of; or

someone else carrying on a business if the person, or a family
member of the person, has a direct or indirect right to
participate in the profits of the business.
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Conduct of licensed agents and registered salespeople Part 5
Land—further provisions Division 5.6

Section 83

83
(1

)

84
(D

)

3)

“4)

Agents giving financial and investment advice

The regulations may make provision in relation to information or
warnings that an agent must give to a person if the agent provides
financial or investment advice to the person about the sale or
purchase of land.

Despite section 178 (3) (Regulation-making power), the regulations
may prescribe maximum penalties of not more than 200 penalty
units for offences for contravention of regulations made for
subsection (1).

Agents must disclose certain information

An agent who is acting for a buyer of land must disclose the pre-
contract information to the buyer before the buyer enters into a
contract for the purchase of the land.

Maximum penalty: 200 penalty units.

A written acknowledgement by a buyer of land that the pre-contract
information was given to the buyer before the buyer entered into a
contract in relation to the land is evidence that subsection (1) has
been complied with in relation to the land.

Note If a form is approved under s 177 (Approved forms) for an
acknowledgement, the form must be used.

An agent who is acting for a seller of land must disclose the pre-
contract information to the seller before the seller enters into a
contract for the sale of the land.

Maximum penalty: 200 penalty units.

A written acknowledgement by a seller of land that the pre-contract
information was given to the seller before the seller entered into a
contract in relation to the land is evidence that subsection (3) has
been complied with in relation to the land.

Note If a form is approved under s 177 (Approved forms) for an
acknowledgement, the form must be used.
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Part 5

Conduct of licensed agents and registered salespeople

Division 5.6 Land—further provisions
Section 85
(5) An offence against this section is a strict liability offence.
85 Salespeople must disclose certain information

(1) A salesperson commits an offence if the salesperson—

(a) 1s employed by an agent who is acting for a buyer of land; and
(b) does not disclose to the buyer the pre-contract information

before the buyer enters into a contract for the purchase of land.
Maximum penalty: 200 penalty units.

(2) A written acknowledgement by a buyer of land that the pre-contract
information was given to the buyer before the buyer entered into a
contract in relation to the land is evidence that subsection (1) has
been complied with in relation to the land.

Note If a form is approved under s 177 (Approved forms) for an
acknowledgement, the form must be used.

(3) A salesperson commits an offence if the salesperson—

(a) 1is employed by a licensed agent who is acting for a seller of
land; and

(b) does not disclose to the seller the pre-contract information
before the seller enters into a contract for the sale of the land.

Maximum penalty: 200 penalty units.

(4) A written acknowledgement by a seller of land that the pre-contract
information was given to the seller before the seller entered into a
contract in relation to the land is evidence that subsection (3) has
been complied with in relation to the land.

Note If a form is approved under s 177 (Approved forms) for an
acknowledgement, the form must be used.

(5) An offence against this section is a strict liability offence.
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Land—further provisions Division 5.6
Section 86
86  Agents must not obtain beneficial interest in land
(1) An agent commits an offence if the agent—
(a) acts for a seller of land; and
(b) intentionally—
(i) obtains a beneficial interest in the land; or
(i) 1s in any way involved in someone else obtaining a
beneficial interest in the land.
Maximum penalty: 200 penalty units, imprisonment for 2 years or
both.
(2) Subsection (1) does not apply to an agent in relation to a beneficial
interest in land 1f—
(a) before the interest is obtained—
(1) the agent fully discloses to the seller the circumstances
surrounding the obtaining of the beneficial interest; and
(i1) the seller agrees in writing to the obtaining of the interest;
and
Note If a form is approved under s 177 (Approved forms) for an agreement,
the form must be used.
(b) the seller—
(1) does not pay to the agent any commission or reward for
the sale of the land; or
(i1) if the agent is a licensed agent—agrees in writing, before
entering into a contract for the sale of the land, to the
payment of a commission or reward to the agent for the
sale.
Note If a form is approved under s 177 (Approved forms) for an agreement,
the form must be used.
(3) An offence against this section is a strict liability offence.
R1 Agents Act 2003 page 49
01/11/03 Effective: 01/11/03-19/04/04

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Part 5

Conduct of licensed agents and registered salespeople

Division 5.6 Land—further provisions
Section 87
87 Salespeople must not obtain beneficial interest in land

(1

2

A salesperson commits an offence if—
(a) the salesperson is employed by an agent; and
(b) the agent acts for a seller of land; and
(c) the salesperson intentionally—
(i) obtains a beneficial interest in the land; or

(i) is in any way involved in someone else obtaining a
beneficial interest in the land.

Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.

This section does not apply to a salesperson in relation to a
beneficial interest in land if—

(a) before the interest is obtained—

(i) the salesperson fully discloses to the seller the
circumstances surrounding the obtaining of the beneficial
interest; and

(i1) the seller agrees in writing to the obtaining of the interest;
and

Note If a form is approved under s 177 (Approved forms) for an agreement,
the form must be used.

(b) the seller—

(i) does not pay to the salesperson any commission or
reward for the sale of the land; or

(i1) if the salesperson is a registered salesperson—agrees in
writing before entering into a contract for the sale of the
land, to the payment of a commission or reward to the
salesperson for the sale.

Note If a form is approved under s 177 (Approved forms) for an agreement,
the form must be used.
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Conduct of licensed agents and registered salespeople Part 5
Land—further provisions Division 5.6

Section 88

(3) An offence against this section is a strict liability offence.

88  False representations to sellers or buyers
(1) An agent commits an offence if the agent—
(a) acts for a seller of land; and

(b) makes a dishonest representation about the agent’s estimate of
the selling price of the land—

(1) to the seller; or
(i1) to a buyer; or
(i) in an advertisement or other publication.
Maximum penalty: 100 penalty units.
(2) A registered salesperson commits an offence if the salesperson—

(a) 1is employed by a licensed agent who is acting for a seller of
land; and

(b) makes a dishonest representation about the salesperson’s
estimate of the selling price of the land—

(1) to the seller; or
(i) to a buyer; or
(ii1) in an advertisement or other publication.
Maximum penalty: 100 penalty units.
(3) For this section, a representation is dishonest if—

(a) the representation is dishonest according to the standards of
ordinary people; and

(b) the maker of the representation knows that the representation is
dishonest according to those standards.

R1 Agents Act 2003 page 51
01/11/03 Effective: 01/11/03-19/04/04

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Part 5 Conduct of licensed agents and registered salespeople
Division 5.7 Travel agents—further provisions

Section 89

89 Requirement to substantiate selling price estimates

(1) The commissioner for fair trading may, by written notice to a
licensed agent or registered salesperson, require the agent or
salesperson to give to the commissioner the evidence that the agent
or salesperson relied on in the making of any representation about
the agent’s or salesperson’s estimate of the selling price of land—

(a) to a seller of the land; or
(b) to a buyer of the land; or
(c) 1in an advertisement or other publication.

(2) The notice must state a reasonable period for complying with the
notice.

(3) A person commits an offence if the person fails to comply with a
notice given to the person under this section within the stated
period.

Maximum penalty: 100 penalty units.

(4) An offence against this section is a strict liability offence.
@ 89A Proposed contracts for sale of residential property

@ 89B Contracts for sale of residential property

Division 5.7 Travel agents—further provisions

90 Meaning of compensation scheme for div 5.7
In this division:

compensation scheme means the compensation scheme established
under the travel agents trust deed.

Note Compensation scheme participant, travel agents board of trustees and
travel agents trust deed are defined in the dict.
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Travel agents—further provisions Division 5.7

Section 91

91
(1

)

3)

92

93
(1

)

Participation in compensation scheme

A person may carry on business as a travel agent only if the person
1s a compensation scheme participant.

Note For grounds of eligibility for licences that are specific to travel agents,
see s 26 (Additional eligibility grounds for travel agents).

If a licensed travel agent stops being a compensation scheme
participant, the agent’s licence is automatically suspended under this
section, until the agent again becomes a compensation scheme
participant, or the licence is surrendered or cancelled, whichever
happens first.

A travel agent is a compensation scheme participant only if the
agent complies with—

(a) the provisions of the travel agents trust deed applying to the
agent; and

(b) any requirement made of the agent by the travel agents board
of trustees under the travel agents trust deed.

Powers of travel agents board of trustees

The travel agents board of trustees has, by force of this section and
not otherwise, the powers set out in the travel agents trust deed in
relation to a licensed travel agent.

Legal action by travel agents board of trustees

The travel agents board of trustees may sue and be sued in the name
Travel Compensation Fund.

In any proceeding brought by the travel agents board of trustees, a
court must assume, unless the contrary is established, that anything
required to be done by the board before the proceeding is brought
has been done.
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94 Rights of travel agents board of trustees

(1

)

€)

“4)

)

If a payment is made to a person under the compensation scheme by
the travel agents board of trustees because of an act or omission of a
travel agent, the board is subrogated, to the extent of the payment, to
the person’s rights in relation to the act or omission.

If the travel agents board of trustees is subrogated to rights in
relation to the act or omission of an unlicensed travel agent, the
board may enforce the rights against the provider of the travel or
accommodation to which the act or omission relates as if the
provider had been in partnership with the unlicensed travel agent
when the act or omission took place.

Any rights exercisable by the travel agents board of trustees against
a corporation under subsection (1) are enforceable jointly and
severally against the corporation and each person who was a
director or an executive officer of the corporation at the time of the
act or omission.

However, the rights are not enforceable against a director or an
executive officer if the court is satisfied that the act or omission
happened without the director’s or executive officer’s knowledge
and consent.

In this section:

act or omission means an act or omission in the course of carrying
on business as a travel agent.

unlicensed travel agent means—
(a) a person who does not hold a travel agents licence; or

(b) alicensed travel agent whose licence is suspended.

95 Dealings with unlicensed travel agents
A person (A4) commits an offence if—
(a) A carries on a business; and
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(b) in the course of the business A gives someone else (B)—
(1) goods or services for disposal; or
(i1) authority to dispose of goods or services; and

(c) if B disposed of the goods or services B would be carrying on
business as a travel 