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Part 1 Preliminary

Section 1

Part 1 Preliminary

1 Name of Act
This Act is theBuilding Act 2004

3 Dictionary
The dictionary at the end diis Act is part of this Act.

Note 1 The dictionary at the end of this Act defines certain terms used in this
Act, and includes referencesdnpost definitionyto other terms defined

elsewhere.

For exampl e, t he ocsupgdionpaasdtsee thee f i ni t i on
Construction Occupations (Licensing) Act 20@ittionaryd means t hat
the expression O6occupation classd is d

definition applies to this Act.

Note 2 A definition in the dictionary (including a signpost definition) applies to
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act s155 and 456 (1)).

4 Notes

A note included in this Act is explanatory and is not part of this Act.
Note Seel egislation Act s 127(1), (4) and (5) for the legal status of notes.
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Preliminary Part 1

Section 5

5 Offences against Actd application of Criminal Code etc

Other legislation applies in relation to offences against
this Act.

Note 1 Criminal Code

The Criminal Code ch 2 applies to all offences against this Act (see
Code, pt 2.1).

The chapter sets out the general principles of criminal regpliys
(including burdens of proof and general defences), and defines terms used
for offences to which the Code applies @®mduct intention,
recklessnesandstrict liability).

Note 2 Penalty units

The Legislation Act s 133 deals with the meaning of offence penalties
that are expressed in penalty units.

R40 Building Act 2004 page 3
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Part 2 Important concepts

Section 6
Part 2 Important concepts
6 Meaning of building work

(1) Inthis Act:
building work mean$

(@) work in relation to theerection, alteration or demolition of a
building, and includes disposal of waste materials genérated

() by the alteration of a building other than a building
excluded under the regulations; or

(i) by the demolition of a building (but not part of the
building); or

(b) work in relation to repairs of a structural nature to a building.

Note Building work, for pt 6 (Residential buildingsstatutorywarranties,
standard conditions, insuranard fidelity certificates) does not include
work in relation to thelemolition of a whole building (see s 84).

(2) The regulations may
(a) exempt a kind of work from the definition btilding work; or
(b) include a kind of work in the definition diuilding work.

7 Meaning of building
(1) In this Act:
building include®
(a) a structure on or attached to land; and
(b) an addition to a building; and
(c) a structure attached to a building; and

(d) fixtures; and

page 4 Building Act 2004 R40
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Important concepts Part 2

Section 7

(e) part of a building, whether the building is completed or not.

Example of part of building
footings poured for a building that is being built

(2) However,building does not includ®

(a) a vehicle or craft that is not used or adapted for use as a class of
building or structure classified under the building code; or

(b) atransportable buildg, mobile home, caravan or similar @at
(i) is not used for longerm habitation; and

(i) is readily transportable without being disassembled or
removed from associated components including a footing,
pier, stump, rigid annexe or an attached buildingimilar;
or

(c) if on the ground and not inside a buildihgaving, a driveway
or a road; or

(d) a surfacdevel carpark that is not inside a building; or
(e) aground treatment; or
() vegetation; or
(g) ground excavations or fillings; or
(h) fittings, other than fittings included in a buildéhg
(i) to make the building comply with the building code; or

(i) that cause the building to not comply with the building
code; or

fixtures that are not integral to the building, but are fixed to the
building to prevent theft or for some other reason not related to
the building; or

(

—

() something exempted under the regulations.

R40 Building Act 2004 page 5
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Part 2 Important concepts

Section 7

Examplesd par (h)

1 An existing house was built when there was no requirement for the house
to satisfy any energy efficiency requirements or thermal insulation
requirements. Bulk thermal insulation batts are included in an extension
to the house to comply with the buildnpd eds energy effici
provisions which apply to the extension. The opportunity is taken to
include batts in the ceiling of the existing house. The batts sit loosely on
the ceiling and are not fixed to the building.

The batts are part of the extensibecause they are regulated under the
building code for the extension. However, they are not part of the
existing house, because they are not fixtures, and are not regulated under
the building code in relation to the existing house, unless they are
neecd in the existing house to make the extension comply with the
building code.

2 Some light fittings in an office building are fitted with energy efficient
lamps to comply with the energy efficiency provisions of the building
code. The lamps are part of theilding. However, other lamps that are
not relied on to comply with the building code are not part of the building
unless another provision brings them within the definitiomwifding
for the Act.

3 An office building has cubicles that are not fixedthe building. The
cubicles have partition walls, are part of thediitt for the building and
are shown in the building approval. Some cubicles are placed where
they obstruct a fire evacuation path in a way that prevents compliance
with the building cde. Those cubicles are part of the building. The
others are not unless another provision brings them within the definition
of building for the Act.

4 A warehouse is being extended. The warehouse stores furniture. Some
partitions for cubicles stored ime warehouse impede fire evacuation
paths relied on for the extension to comply with the fire evacuation
provisions of the building code. The partitions cause the extension to
not comply with the building code. The partitions are stored goods and
not fittings, so they are not part of the building unless another provision
of the Act brings them within the definition btiilding for the Act.

5 An apartment building has a surfaeeel carpark, part of which is
below the apartments and part of which is e€lja to the building with
no building above, below or within it. The part of the surfiel
carpark below the apartments is part of the building or a separate
building, depending on the building code. The other part of the carpark
is not part of the bilding unless another provision of the Act brings it
within the definition ofbuilding for the Act.
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Important concepts Part 2

Section 7A

6 A concrete floor slab for a home is being poured together with a floor
slab for a garage and a surfdeeel driveway to the garage. The floor
slabs argoarts of the building. The surfatevel driveway is not part of
the building unless another provision of the Act brings it within the
definition of building for the Act.

(3) To remove any doubt, something is not excluded from the definition
of building only because it is temporary or novel.

Example

a building used in connection with a fair, circus, carnival, celebration, market,
show, concert, display, exhibition, competition, training event, recreational event
or publicity event is not excluded on thasis of its temporary or novel nature

TA Meaning of site work
In this Act:
site workis development thatds
(&) building work; and
(b) work other than building work that

(i) physically affects the place (thriilding site) where the
building work isbeing carried out; and

(i) if not carried out at the building site, is carried out near,
and connected with, the building site.

Examples of site work

1 putting up temporary fencing to protect trees growing on a road verge
2 building a house

3 damaging or removing a significant tree

4  laying paving for driveways and parking areas

R40 Building Act 2004 page 7
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Part 2

Section 8

Important concepts

(1)

)

10
(1)

Meaning of structure
In this Act:
structureinclude®

(a) afence, retaining wall, swimming pool, ornamental pond, mast,
antenna, aerial, advertisinigvice, notice or sign; and

(b) athing prescribed under the regulations ascture

However, structure does not include something that is part of a
machine or mechanical plant unlessd is

(@) part of something classified as a building or ctuee by the
building code; or

(b) prescribed under the regulations for this section.

Meaning of specialist building work

In this Act:

specialist building work

(@) mean$
(i) the installation of a swimming pool; or
(i) the demolition of a buildingand

(b) includes building work prescribed under the regulations as
specialist building work.

Meaning of basic building work

In this Act:

basic building world

(&) means the following building work:

(i) erecting a prefabricated class 10a builgling

page 8
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Important concepts Part 2

Section 10

(i) erecting a class 10a outbuilding;
(i) installing fireplaces or solifuel heaters;
(iv) nonstructural work; but
(b) does not include specialist building work.
(2) In subsection (1):
non-structural workd

(@) means work on a part of lauilding that does not, or is not
intended to, carry a structural load imposed or transmitted by
another part of a building; and

(b) includes work on nottoad bearing walls, doors, partitioning,
reticulated pipework, ventilation ductwork and buildingdtit
items; but

(c) does not include the following work:

() work that may affect the structural integrity of a structural
element of a building, or weaken or remove, completely or
partly, the structural element, if the element is installed in
a way thatit carries, or can carry, a load of part of a
building;

(i) work that involves the use of a structural element to carry,
or to possibly carry, a structural load of part of a building.

Example for par (c) (i)

work that affects the existing bracing beamsaanultistorey car park

if the bracing beams are designed to bear wind load, even though most
of the time they do not carry any load

Examples for par (c) (ii)

1 the installation of a new storey on a building

2 underpinning a subsiding building

R40 Building Act 2004 page 9
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Part 2

Section 10B

Important concepts

3)

The egulations may

(@) exempt a kind of work from the definition @fasic building
work; or

(b) include a kind of work in the definition dfasic building work

10B Meaning of disturbs friable asbestos
For this Act, workdisturbsfriable asbestos if the wiolincreases, or
may significantly increase, the risk of the dispersal of asbestos fibres
into the air.

11 Act does not affect other ACT laws
This Act does not affect the operation of any other law in force in the
ACT relating to land use or to the provisiof services for a building.
Example of related laws not affected
Electricity Safety Act 1971
Scaffolding ad Lifts Act 1912
Utilities Act 2000
Water and Sewerage Act 2000

12 Exempt buildings
In this Act:
exempt buildingmeans a building prescribed under the regulations.
Note 1 Exempt buildingis used to narrow the application of pt 3, pt 5 an@.pt
Note 2 A regulation may also exempt a building from the application of this Act

or a part of the Act (seel$2 (2)).
page 10 Building Act 2004 R40
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Exemption assessments Part 2A

Section 13

Part 2A Exemption assessments

13

14

(1)

(2)

(3)

(1)

(2)

Purpose of exemption assessment B notices

An exemption assessment may relate to building work that is to be
done or has been done.

An exemption assessment B notice in relation to building work that
is to be done certifies that the work is, or is not, exempt from all or
part of this Act.

Note If an exemption assessment B notice certifies that building work is
exempt from all or part of this Act, it must also state what provisions of
this Act the builing work is exempt from and why, and anything else
prescribed by regulation (see s 14B (2)).

An exemption assessment B notice in relation to building work that
has been done certifies that the work is, or is not, exempt from all or
part of this Act baed on whether the work was exempt at the time it
was done, or is currently exempt.

Exemption assessment applications

The owner of a parcel of land may apply, in writing, to a building
surveyor for an assessment @emption assessmgnof whether
building work to be carried out, or carried out, on the parcel of land
is exempt from all or part of this Act.

Note 1 Building work may be exempt from all or part of this Act if the work is
exempt from this Act, or part of this Act. For exempt buildiregesl
building works, see thBuilding (General) Regulation 2008 6, s 7 and
sch 1.

Note 2 Applying for an exemption assessment is not a requirement of the
building approval or devepment approval process (see s 14A and
Planning and Development Act 2Q&7138C). If a person believes that
building work is exempt, the person need not apply for an exemption
assaesment from a building surveyor.

The application must be accompanied by the number of copies of the
plans relating to the development work prescribed by regulation.
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Section 14A

3)

The application must contain, or be accompanied by, any other details
or materialprescribed by regulation.

Note If a form is approved under s 151 for an application, the form must be

used.

(4) A regulation may prescrilde
(a) information required to be shown ans under subsectid);

and
(b) requirements with which the plans stcomply.
14A Exemption assessment not required for building approval

(1) An exemption assessment is not a requirement of the building
approval process.

(2) A building surveyor may issue an exemption assessment B notice to
the owner of a parcel dand only if the owner has applied to the
building surveyor for an exemption assessment.

(3) A building surveyor must not refuse to issue a building approval on
the ground that the applicant for the approval has not applied for an
exemption assessment Btite.

14B Exemption assessments and notices

(1) This section appliesaf

(a) the owner of a parcel of land applies to a building surveyor for
an exemption assessment under sedtérand

(b) the building surveyor agrees to provide the exemption
assessent.

(2) The building surveyor mudt
(&) undertake the exemption assessment; and
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Section 14B

3)

(4)

(b) issue a notice (aexemption assessment B notjcaating)
() ifany building work is exempt from all or part of this Act
(A) the building work that is exempt; and

(B) the provisions of this Act that the building work is
exempt from and why; and

Note For building work that is completed, see alsd)s (

(i) any building work that is not exempt from any part of this
Act; and

(i) anything else prescribed by regtibn; and
Note The building surveyor may refuse to issue a notice if the building
surveyor does not have enough information (see s 14E).
(c) give the exemption assessment B notice to the owner; and

(d) within 5 days after the day the building surveyssues the
noticed give a copy of the notice to the construction

occupations registrar.
A regulation may prescrilde

(@) any document that must be attached to the exemption
assessmeri notice; and

(b) information required to be shown in the document.

If the building work that is the subject of the application has been
completed and the building surveyor certifies that the building work
is exempt because the building work was exempt when carried out,
the exemption assessment B notice must alsoadecthe dates on
which the building surveyor has based the assessment that the

building work was exempt.
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Section 14C

()

14C

(1)

)

3)

If, after taking reasonable steps, the owner cannot find a building
surveyor who will agree to provide an exemption assessment, the
owner may appl to the construction occupations registrar to appoint

a building surveyor to undertake the exemption assessment and issue
an exemption assessment B notice to the owner.

Exemption assessment applicationsd request for further
information

This sectio applies i

(@) a building surveyor requires further information for an
exemption assessment under section 14B; and

(b) the owner of the parcel of land and the building surveyor have
not agreed that the building surveyor will obtain the further
information; and

(c) the building surveyor believes on reasonable grounds that the
further information will help the building surveyor to prepare
the assessment.

The building surveyor may, by written notice, ask the owner to give
the building surveyor stated further information in relation to the
application.

Note It is an offence to make a false or misleading statement, give false or

misleading information or produce a false or misleading document (see
Criminal Code pt 3.4).

This section does not entitle a building surveyor to reduire

(a) photographs to be taken by someone other than the owner of the
parcel of land; or

(b) photographs to be taken using equipneher than equipment
of the ownerds choice; or
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Section 14C

(c) further information i®

() the building surveyor has, or has reasonable access to,
suitable information that allows the building surveyor to
decide the application without personally inspecting the
landwhere the building work is to be carried out; or

(i) a territory law requires the building surveyor to personally
obtain or be given the information.

Examplesd suitable information building surveyor has or has reasonable

access to

1 The website www.actmapi.act.gov.auprovides aerial photographs and
topographical information including ground contours for some ACT ardas. |
the land to which an application relates is covered by the website, the
photographs and contours have sufficient information, and are accurate and
recent enough, to decide the application in relation to tree and ghmigiok
related matters, the buildinsurveyor may not require further information or
documents by way of photographs or topographical information in relation to
trees and ground heights.

2 A building surveyor may verify land tenure and permit and statutory approval
matters by contacting thetatutory custodians of the information to a sufficient
degree to decide the application in relation to those matters. The building
surveyor may not require further information in relation to those matters.

3 The Iland to which an application relates isovered by
www.actmapi.act.gov.abut, because the slope of the land to be built on is
steeper than would be adequatdipwn on the website, the building surveyor
does not have suitable information to allow the building surveyor to decide the
application without personally inspecting the land. Another website has some
topographical information on the land, but it is nosofficient resolution, or
recent enough, to be relied on by the building surveyor in relation to ground
heights to decide the application. The building surveyor may require further
information in relation to ground heights.

(4) For this section, a buildg surveyor that is a partnership inspects land
personally if any partner inspects the land.
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Exemption assessments

Section 14D

14D

(1)

2

3

14E

(1)

Exemption assessment applicationsd contents of request
for further information

A request under section 14C must

(a) state the period within which tHarther information asked for
must be provided; and

(b) if the further information is not a documénstate that the
further information must be provided in writing; and

(c) state that the owner need not provide the further information, but
if the owner &ils to provide some or all of the information in
accordance with the request, the building surveyor may refuse
under sectiol4E to issue an exemption assessment B notice;
and

(d) state that, despite the owner and building surveyor having
previously notagreed that the building surveyor would obtain
the further information, the owner and building surveyor may
agree that the building surveyor will obtain the information.

The period stated under subsection (1) (a) must be at leasirRibg
days or, i a shorter period is prescribed by regulation, the shorter
period.

The building surveyor may, on application before the end of the
period stated under subsection (1) (a), extend the period within which
the further information must be provided oncdyofor a period not
longer than 20 working days.

Exemption assessment applicationsd effect of failure to
provide further information
This section appliesdf

(&) a building surveyor has asked for further information under
section 14C in relatioto an exemption assessment application;
and
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Section 14E

(b) the owner has not provided some or all of the informati@n by
(i) the end of the period stated in the request; or

(i) if the building surveyor has extended the period within
which the further informatiomust be providedl the end
of that period; and

(c) the owner and the building surveyor have not agreed that the
building surveyor will obtain the further information.

(2) The building surveyor may refuse to issue an exemption assessment
B notice under seicin 14B.
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Section 17
Part 3 Building work
Division 3.2 Certifiers and government certifiers

Note This division applies to building work and other site work.

17 Definitions for div 3.2
In this division:
certifier does not include government certifier.
eligible entity for building worl® see section 18.
government certifiey for building work, means an entity that is
appointed under section 24) for the work.
17A Certifierd functions

A certifier appointed fobuilding work or proposed building work
has the following functions in relation to the work:

() receiving and deciding an application from a land ownée¥ for
() building approvals for the work; and
(i) amendments to buildingpprovals for the work;

(b) for building work on buildings other than class 1, class 10a or
class 10b buildings stating in the relevant building approval
the structural framework, the placement of formwork and the
steel reinforcing for any reinforced amete member that will
require inspection before proceeding beyond that stage;

(c) receiving and deciding an application from a building licensee
for a commencement notice for the work;
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Section 17A

(d) inspecting building work at prescribed stages, and stages stated
in a building approval, to determine compliance with this Act,
including the following:

() requesting and verifying records of tests for the building
work;

(i) if building work does not comply with this A&tgiving the
building licensee notice of thenoncompliance and
directions on how to achieve compliance;

(i) giving directions about safety precautions to the building
licensee if required;

(iv) authorising building work to proceed beyond a stage if
appropriate;

(v) providing advice to the cotrsiction occupations registrar
about the completeness of building work and compliance
with this Act;

(e) notifying the construction occupations registrar about
contraventions or suspected contraventions of this Act;

() issuing stop notices if approprat
() giving building licensees directions about safety precautions;

(h) telling the planning and land authority if the certifier suspects
there is norcompliant site work;

(i) maintaining documents, records and information in relation to
building appovals, stage inspections, directions, notices and
other matters as required under the following:

() this Act;
(i) a code of practice under this Act;

(i) a code of practice under thH@onstruction Occupations

(Licensing) Act 2004
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Section 18

() any other function under this Act or prescribed by regulation.

Note 1 Eligibility criteria for appointment of certifiers and suspension and
ending appointments are set out in this division andegelation.

Note 2 Power to make a decision includes power to reverse or change the
decision (se&egislation Act s 180).

18 Eligibility for appointmentd certifiers and government
certifiers
A licensed construction practitioner (ahigible entity) is eligible to
be appointed certifier or government certifier for building work if the
construction practitionér
(a) is entitled under th€onstruction Occupations (Licensing) Act
2004to perform services as certifier for the work; and
(b) is qualified under the regulations to be appointed for the work.
19 Appointment of certifiersd work not begun
(1) The owner of land where it is proposed to carry out building work
mustappoint an eligible entity as certifier for the work.
Note An appointment must be in writing (skegislation Act s 206).
(2) This section does not apply to building work that is exempt from the
following provisions:
(a) division 3.2 (Certifiers and government certifiers);
(b) division 3.3 (Building approvals);
(c) division 3.4 (Building commencement notices and building
work signs);
(d) section 43 (Stages of building work).
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Section 19A

19A Appointment of certifiersd work begun
(1) This section appliesaf
(&) building work has begun on a parcel of land; and

(b) the building work hadeen carried out in accordance with this
part and

(c) the building work is not building work that is exempt from the
following provisions:

(i) division 3.2 (Certifiers and government certifiers);
(i) division 3.3 (Building approvals);

(i) division 3.4 (Building commencement notices and
building work signs);

(iv) section 43 (Stages of building work).

(2) The owner of lananustappoint an eligible entity as certifier for the
building work.

Note An appointment must be in writing (skegislation Act s 206).

19B Automatic suspension
An entityds appointment as certifiel
being an eligible entity.

19C Ending suspensions

(1) This sectionappl i es i f an entityos appoi
suspended.

2) The entityds s@spension ends when
(a) the entity becomes an eligible entity; or

(b)) the entityds appointment as a cert
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Section 19D

19D Ending appointments
(1) An entityds ceatifiep foribuilding evork on karsd ends
ifd
(&) the owner of the land revokes the appointment by written notice
given to the entity; or
(b) the entity resigns the appointment; or

(c) the entityds appointment has been
of 3 months or longer; or

(d) each of the following apply:

(i) a certificate under part 5 (Building occupancy) is issued for
the building work;

(i) the certificate is not subject to a condition that requires
building work to be done;

(i) there is no parmf the building work for which a certificate
under part 5 has not been issued; or

(e) it has been 5 years since the certifier was last appointed as
certifier for the building work.

(2) An entity may resign an appointment as certifier énly

(@) with the written approval of the construction occupations
registrar; and

(b) by written notice given to the owner of the land.

(3) The construction occupations registrar may approve the resignation
of the entity as certifier only if satisfied tidat

(@ theeni y can not exercise the entityd¢
relation to the building work because of mental or physical
incapacity; or
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Section 19E

(b) the entity has arranged for another certifier to take over the
entityés functions absidimgwarler ti fier
or

(c) itis otherwise appropriate to approve the resignation.
(4) An appointment that ends under subsection (1) (c)é&nds

(a) for a suspension for a single period of 3 moaths the day
after the end of the-Bionth period; or

(b) for asuspension for a single period of longer thandth$
on the day after the end of the first 3 months of the period.

19E Appointment of certifier after appointment ends under
s 19D (1) (e)

Q) This section applies i f edferf@l i gi bl e
building work on land (thefirst appointmen) ends under
section19D (1) (e).

(2) The owner of the land may appoint the entity as certifier for the
building work (thesecond appointmet

Note An appointment must be in writing (skegislation Act s 206).

(3) If the certifier is an eligible entity during all of the relevant period,
the second appointment is taken

(a) to begin on the day after the day the first appointment ends; and

(b) to be a continuation of the first appointment, not a new
appointment.

(4) However, for section 19D (1) (e), the second appointment is taken to
be the last appointment if no appointment has been made after it.
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Section 20

(5) In this section:
relevant periodneans the period that
(a) begins on the day after the day the first appointreads; and

(b) ends on the day before the day the second appointment is made.

20 Appointment of government certifiers

(1) This section applies to building work if the last certifier appointed for
the work is no longer the certifier for the work.

(2) A certifier isno longer the certifierfor building work i©

@ the certifierds | icenmanths;ar suspenc

(b) the certifierdéds | icence has been

(c) the certifier has resigned the appointment under section 19D
(Ending gopointments); or

(d) the certifier is dead; or

(e) for a building certifier in the same occupation class as the
certifierd the certifier is not covered by insurance required
under theConstruction Occupations (Licensing) Act 2004

(3) The owner of the land where the building work is being carried out
(or proposed to be carried out) may apply to the construction
occupations registrar for the appointment of a governroenifier
for the work.

Note If a form is approved under s 151 for an application, the form must be
used.

(4) The construction occupations registrar may appoint a government
certifier for the building work if satisfied that the criteria prescribed
under he regulations are satisfied.

Note An appointment must be in writing (skegislation Act s 206).

(5) The regulations may prescribe what must accompany the application.
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Section 21

21

(6)

(1)

(@)

3)

(4)

(5)

(6)

In this section:

licence means a building surveyor licence under @mnstruction
Occupations (Licensing) Act 2004

Power to require building documents

A government certifier gminted for building work may, by written
notice, require the entity that was the certifier (or last certifier) for the
building work to give the government certifier any building document
the entity has in relation to the work within the period statetthén
notice.

The period stated in the notice must not be less than 2 weeks after the
day the notice is given.

A person commits an offence if the person contravenes a notice given
to the person under subsection (1).

Maximum penalty: 50 penalty usi

Each partner commits an offence if the partnership contravenes a
notice given to the partnership under subsection (1).

Maximum penalty: 50 penalty units.

It is a defence to a prosecution for an offence against subsection (4)
if the partner poves

(a) thao

(i) the partner did not know about the contravention of the
subsection involved in the offence; and

(i) the partner took reasonable precautions and exercised
appropriate diligence to avoid the contravention; or

(b) that the partner vganot in a position to influence the partnership
in relation to the conduct involved in the contravention.

An offence against subsection (3) or (4) is a strict liability offence.
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Section 22

22

23

(7)

(1)

(2)

(1)

(@)

®3)

In this section:

building documentmeans a document mentioned irctgmn 48 (3)
(Completion of building work).

Protection of government certifiers from liability

A government certifier does not incur civil or criminal liability for an
act or omission done honestly as a government certifier.

A civil liability that would, apart from this section, attach to the
government certifier attaches instead to the Territory.

Entitlement to act as certifier

A licensed construction practitioner is not entitled to perform services
as a certifier in relation to buildg work if he or she has an interest
in the work.

For this section, a licensed construction practitioner hastarrestin
building work if the practitioner, or a person related to the
practitioned

(&) has a legal or equitable interest in the laritere the building
work is, or is to be, carried out; or

(b) has prepared, or intends to prepare, drawings intended to be used
in relation to the construction of the building work; or

(c) has carried out, or intends to carry out, any of the buildingwor
or

(d) has a financial interest in the construction or completion of the
building work.

For this section, a person ielated toa licensed construction
practitioner if the personds

(@) a person with whom the practitioner has personal,
professional, commercial or financial relationship; or
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Section 24

24

25

(4)

(1)

)

(b) an employer or employee of the practitioner; or

(c) acompany of which the practitioner is a director or in which the
practitioner holds a share.

This section does not prevent atideer from sketching a required
design solution as part of a direction in a notice under
section44 (2) (a).

Notice of certifierds appointment or

This section appliesdf
(a) a building approval has been issued for buildingkiyvand
(b) after the issue, eithér

() an entity is appointed certifier for the work; or

(i) an entityds appoi nt me wrideras
section 19D (1) (a) or (b)

Within 7 days after the day the entity is appointed or theiappent
ends, the entity must give the construction occupations registrar
written notice of the appointment or end.

Note If a form is approved under s 151 for a notification, the form must be
used.

Prohibition against contracting out of pt 3

A provisionin a contract or agreement is void if it limits or modifies,
or purports to limit or modify, the operation of this part, including this
section, in relation to a certifier or building work.
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Section 25A
Division 3.3 Building approvals
25A Overviewd div 3.3

(1) This dvision deals with building approvals for building work carried
out on land and how the owner of the land may apply for building
approval.

(2) Section 27 to section 30A affect the issue of building approvals as
follows:

(a) section 27 provides that a téer must not consider an
application for building approval unless, among other things, the
accompanying plans comply with the requirements prescribed
by regulation;

(b) section 28 provides that an application for building approval
must be approved ihe plans meet each approval requirement
under section 29, and deals with how the approval is given;

(c) section 28A sets out how a building approval is marked on
plans;

(d) section 29 sets out the approval requirements for the plans;

(e) section 30 andsection 30A set out when an application for
building approval must be refused.
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Section 25AA

25AA

25B
1)

)

Meaning of site work noticed div 3.3
In this division:

site work notice means a notice issued by certifier under
section28 (1A)0

(a) statingd

(i) that the plans for the building work to which the
application for building approval relates show all the
information necessary to establish that site work to which
the building work relates is exempt development under the
Planning and Development Act 2Q®éction133; and

(i) that the site work is exempt development; and

@) the certifierds reasons for
exempt development; and

(b) including any doument or information prescribed by
regulation.

Why are building approvals necessary?

A building approval is necessary becalse

(&) section 42 (1) (d) requires building work to be carried out in
accordance with approved plans (which may haveotopty
with this Act in relation to asbestos); and

(b) approved plans are plans that relate to building work for which
a building approval is in effect.

Sectiond42 provides that building work must not be carried out except
in accordance with the regaments set out in the section.
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Section 25C

(3) Not complying with section 42, for example

(a) is an element of offences against section 42A (Contravention of
requirements for building work involving asbestos) and section
51 (Carrying out building work in contravieon of s42); and

(b) is a ground for giving a notice to a building licensee under
section 44 (2) (a) (Stage inspections); and

(c) is a ground for giving a notice to carry out building work under
section 62 (see s 61 (b)).

Note Not complying with s 42 &y also be grounds faiccupationatliscipline
under theConstruction Occupations (Licensing) Act 2004

25C Building approvals apply to building work
To remove any doubt

(a) a buiding approval only relates to building work shown on the
approved plans under the approval, other than buildingdvork

() identified in the plans as not forming part of the approval;
and

(i) on a parcel of land other than a parcel to which the
application for approval relates; and
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Section 25C

(b) the issue of a building approval does not indicate that carrying
out work other than building work identified in the plans is
consistent with the law or lease provisions applying to carrying
out the work.

Example of work other than building work shown in approved plans

Approved plans show a multinit townhouse development. As well as showing

the townhouse buildings, the plans include landscape plans and structural
engineer s pl ans f orrkssreenwatist palinggféncirgbnd ment s, b
reinforced concrete pedestrian surface paving. The building approval only relates

to the townhouse buildings (including their structural elements), the retaining walls,

the screen walls and the fencing.

Example of building work on parcel of land other than parcel to which

application relates

1 Approved plans show a shop which is proposed to have an awning over the
footpath in front of the shop. The awning is over unleased territory land, while
the rest of the shop is deased land. An application for building approval
may only be made by the owner of the parcel of land for approval to carry out
building work on the land. If only the owner of the leased land applies for
building approval and the building approval istied, the building approval
can relate only to building work on the leased land and not to the awning.
However, if the Territory and the owner of the leased land jointly apply for
building approval and the approval is issued, the approval can relate to
building work on both the awning and the leased land. But, if the Territory
grants the applicant a permit for the awning to be over a public place, the
permitholder is, under this Act, taken to be the owner and may apply for
building approval for all thelding work, including the awning.

2 Approved plans show proposed demolition of a fence and a party wall. The
wall and fence straddle a common boundary shared by 2 land parcels. The
building approval can not operate in relation to only 1 of the parciils.
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Building work
Building approvals

26
(1)

)

building approval is required for the demolition, it must relate to both parcels
of land.

Building approval applications

The owner of a parcel of land may, in writing, apply to the certifier
for a building approval for building work to be daxt out on the land.

Note At common | aw, an agent may make an
The application muét

(&) be accompanied by the number of copies of the plans relating to
the proposed work prescribed under the regulations; and

(b) be accompanied by a waste management plan if the building
work involves

(i) the demolition of a building; or

(i) the alteration of a building other than a class 1, class 2 or
class 10a building; and

(c) be accompanied by an asbestos removal contral fflaa
building to which the building work relaiés

() isaclass 1, class 2, cladsr class 4 building, or a cla%é
building associated with a class 1, class 2, Gassclass
4 building; and

(i) was erected before, or the erection of whichisthbefore,
1985; and

(d) if there is an asbestos assessment report for premises to which
the building work relatés be accompanied by a copy of the
asbestos assessment report unless the applicant cannot obtain the
repot after taking reasonable steps; and

(e) if there is development approval for development to which the
building work relate8 be accompanied by copy of the
development approval, unless the applicant cannot obtain a copy
of the approval after taking reasonable steps; and
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Section 26A

(f) if there is arexemption assessment D notice for development to
which the building work relatés be accompanied by copy of
the exemption assessment D notice; and

(g) if required under an energy efficiency provisiobhe
accompanied by an energy efficierasyrtificate.

(h) if the development to which the building work relates is a
development proposal to which tRéanning and Development
Regulation 2008 schedule 1, section 1.19 appdiese
accompanied by a written notice that the section has been
complied with within 2 years before the day the application is
made.

Exampled written notice

a copy of any form prepared for s 1.19 undemRfaning and Development
Act 2007 s 425 and a statement about how and when it was given

Note 1 Exemption assessment D notigesee thePlanning and Development
Act 2007 s 138D.

Note 2 If a form is approved under s 1%dr this provision, the form must be
used.

(3) The regulations may require the application to contain other details
or be accompanied by other material.

(4) In this section:
energy efficiency provisiod see section 139C (4).
26A Applications for building approvald certifier may require
further information
(1) This section appliesdf

(@) the owner of a parcel of land (tla@plicanf) has applied to a
certifier for kuilding approval for building work to be carried
out on the land; and
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Division 3.3 Building approvals

Section 26A

(b) further information is required for the certifier to be able to
decide the application without personally inspecting the land
where the building work is to be carried out; and

(c) the applicant and the certifier have not agreed that the certifier
will obtain the further information.

(2) The certifier may, by written notice, ask the applicant to give the
certifier stated further information in relation to the application if the
cerifier believes on reasonable grounds that the information will help
the certifier to decide the application without personally inspecting
the land where the building work is to be carried out.

Examples of what certifier may ask for

1 photos, including graud, aerial, or satellite photos of the land or anything on,
over or near the land

2 approval, permission or tenure documents, including leases, licences, permits,
statutory approvals or advices

3 topographical information, including ground surface heighttours, for the
land and surroundings

Note It is an offence to make a false or misleading statement, give false or
misleading information or produce a false or misleading document (see
Criminal Code pt 3.4).

(3) To remove any doubt, this section does not entitle a certifier to
required

(a) photographs to be taken by someone other than the applicant; or

(b) photographs to be taken using equipment other than equipment
oftheappl i cantds choice; or

(c) further information i®

(i) the certifier has, or has reasonable access to, suitable
information that allows the certifier to decide the
application without personally inspecting the land where
the building work is to be cardeout; or
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Section 26B

(i) a territory law requires the certifier to personally obtain or
be given the information.

Examples of suitable information certifier has or has reasonable access to

1

The internet websiteww.actmapi.act.gov.aprovides aerial photographs and
topographical information including ground contours for some ACT areas. If
the land to which an application relates govered by the website, the
photographs and contours have sufficient information, and are accurate and
recent enough, to decide the application in relation to tree and ghmigiok
related matters, the certifier may not require further information curdents

by way of photographs or topographical information in relation to trees and
ground heights.

A certifier may verify land tenure and permit and statutory approval matters
by contacting the statutory custodians of the information to a sufficiereeeg

to decide the application in relation to those matters. The certifier may not
require further information in relation to those matters.

The land to which an application relates is covered by
www.actmapi.act.gov.abut, because the slope of the land to be built on is
steeper than would be adequately shown on the website, the certifier does not
have suitable informatio to allow the certifier to decide the application
without personally inspecting the land. Another website has some
topographical information on the land, but it is not of sufficient resolution, or
recent enough, to be relied on by the certifier in r@fato ground heights to
decide the application. The certifier may require further information in
relation to ground heights.

(4) For this section, a certifier that is a partnership inspects land
personally if any partner inspects the land.

26B Contents of request for further information

(1) A request under section 26A mést

(@)

(b)

state the period within which the further information asked for
must be provided; and

if the further information is not a documénstate that the
further information must bprovided in writing; and
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Part 3

Building work

Division 3.3 Building approvals

Section 26C

(2)

3

26C

(1)

(2)

(c) state that the applicant need not provide the further information,
but if the applicant fails to provide some or all of the information
in accordance with the request, the certifier may refuse to issue
a building approval uret sectior28; and

(d) state that, despite the applicant and certifier having previously
not agreed that the certifier would obtain the further information,
the applicant and certifier may agree that the certifier will obtain
the information.

The peiod stated under subsection (1) (a) must be at leagsb&ng
days or, if a shorter period is prescribed by regulation, the shorter
period.

The certifier may, on application before the end of the period stated
under subsection (1) (a), extend theiqe within which the further
information must be provided once only, for a period not longer than
20 working days.

Applications for building approvald effect of failure to
provide further information

This section appliesdf

(a) a certifier has sked for further information under section 26A
in relation to an application; and

(b) the applicant has not provided some or all of the information in
accordance with the request; and

(c) the applicant and the certifier have not agreed thatehtier
will obtain the further information.

The certifier may refuse to issue a building approval under sezion
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Section 27

27
1)

)

Certifier not to consider certain applications
A certifier must not consider an application under section 26 unless

(a) the plans that accompany the application comply with any
requirements prescribed under the regulations; and

(b) i3

) a regul ation prescribes that
application must be sought he entitydés advi
sought; or

(i) a reguldéion prescribes that an entity must be consulted
about the applicatian the entity has been consulted; or

(i) a regulation prescribes that
approval of, the application is requidedhe entity has
consented to, or approved, thphcation; or

(iv) a consent or approval prescribed by regulation contains a
condition that must be complied wétithe certifier is
satisfied on reasonable grounds that the condition has been
complied with; and

(c) if the application is made on behalftbe owner of the parcel of
landd it is made by an agent authorised in writing by the owner;
and

(d) the training levy has been paid.
In this section:

training levy means the training levy under theuilding and
Construction Industry Training Levy Act 1999
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Part 3 Building work

Division 3.3 Building approvals
Section 27A
27A Notice if building approval not issued

(1) This section appliesaf

(&) an application for a building approval is made to the certifier
under section 26; and

(b) the cetifier does not issue the building approval for all or part
of the building work that is the subject of the application because
the certified

(i) refuses to issue the approval under section 26C; or
(i) must not consider the application under sectiono2

(i) must not issue the approval under section 30 or
section30A, or

(iv) decides that the approval is not required for all or part of
the building work for which the application is made.

(2) The certifier must give the applicant written notice stating that
building approval is not issued for the building work mentioned in
subsection (1) (b) and the reason why the approval is not issued.

28 Issue of building approvals

(1) This section applie$d

(&) an application for a building approval is made to the certifier
under section 26; and
(b) the certifier may consider the application; and

(c) section 30 (When building approvals not to be isdugeneral)
and section 30A (When building approvailst to be issuetl
advice on referral) do not prevent the issue of the approval; and
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Section 28

(1A)

(2)

(d) ifthere is a written agreement between the certifier and applicant
for the payment of an amount for deciding the application and
the agreement states that the amasrtb be paid before the
application is decideil the amount has been paid.

As soon as practicable after receiving the application for building
approval, the certifier must issue a site work ndétice

(a) if an exemption assessment D notice statingttieasite work is
exempt development has not been issued for the site work; and

(b) if the planning and land authority has not made an exemption
declaration under the Planning and [@velopment
Regulation2008 schedule 1, section 1.100A (1) (b) or
sectionl1.100AB(1) (b); and

(c) if a development approval has not been issued in relation to the
site work; and

(d) if satisfied on reasonable grounds that

(i) the plans show all thenformation necessary to establish
that the site work to which the building work relates is
exempt development under tRianning and Development
Act 2007 section133; and

(i) the site work is exempt development.

As soon as practicable after receiving the application for building
approval, the certifier mudt

(a) take all reasonable steps to get the information the certifier
reasonably needs to decide the application; and

Note This may include deciding whether the building work requires
development approval under thelanning and Development
Act2007(see s 29 (1) (9)).
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Section 28A

(b) if satisfied on reasonablgrounds that the plans meet each
applicable approval requirement under section 29 and is not
prevented from being issued under section 30 or sectiod 30A

(i) prepare a notice (thebuilding approval -certificatg
certifying what approval requirements apptp the
application and why the building approval is not prevented
from being issued; and

(i) issue the building approval and give the building approval
certificate to the applicant.

Note 1 If a form is approved under s 15%dr this provision, thdorm must be
used.

Note 2 A fee may be determined under s 150 for this provision.

(3 To remove any doubt, a certifier is not required to decide an
application for building approval if the applicant has asked the
certifier to delay making the decision, ether to allow the applicant
to negotiate with an entity to which the application has been referred
or for any other reason.

28A Marking building approval
(1) If a certifier issues a building approval under sectiod 28

(a) the approval must be marked attached to or partly marked on
and partly attached to, each page of the plans it relates to; and

(b) the certifier mugi

) initial, date and mark the certi
page of the plans; and

(i) attach each accompanying documerthtplans; and

(i) if the accompanying documents do not include an asbestos
assessment repdriattach an asbestos advice to the plans.

Note If a form is approved under s 151 for a building approval, the form must
be used.

page 40 Building Act 2004 R40
Effective: 01/06/20-24/06/20 01/06/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Building work Part 3
Building approvals Division 3.3

Section 28A

(2) However, if, because ofélsize of the plans, it is impractical to mark
the building approval on each page of the plans, the certifier may,
instead of marking the approval under subsection (1) (a), mark each
page of the plans wié

@ the certifierds iandtheidaad,and and | i cer

(b) an indication that the approval, or part of the approval, is in a
separate document.

(3) Also, if, because of the size of 1 or more of the accompanying
documents (theelevant documents it is impractical to attach the
relevant doaments to the plans, the certifier may, instead of attaching
the relevant documents under subsectigr(b) (ii), mark each page
of the plans with an indication that the relevant documents are
separate.

(4) If the certifier issues the building approviile certifier musi
(a) give to the person who applied for the approval a cofy of
(i) the approval; and
(i) the relevant plans; and

(iir) if the certifier issues a site work notice in relation to the site
work to which the building work relatésthe ste work
notice; and

(iv) if 1 or more of the accompanying documents are not
attached to the plaésthe accompanying documents that
are not attached; and

(b) not later than 7 days after the day of issue, give to the
construction occupations regisiar

(i) acopy of the approval; and
(i) the building approval certificate; and

(i) a copy of the relevant plans; and
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Section 29

Building work
Building approvals

(5)

29
1)

(iv) if the certifier issues a site work notice in relation to the site
work to which the building work relatésa copy of the site
work notice; and

(v) if 1 or more of the accompanying documents are not
attached to the plaéisa copy of the accompanying
documents that are not attached; and

(vi) i1 f notification of t he cert
previously been given to the registianctification of the
appointment.

Note 1 If a form is approved under s 151 for a notification of appointment, the
form must be used.

Note 2 A fee may be determined under s 150 for this section.
In this section:

accompanying documentn relation to a bliling approval, means a
document required to accompany the application for the building
approval.

Note Section 26 requires certain documents to accompany applications for
building approval and allows other material required to accompany
applications to berescribed by regulation.

asbestos adviéesee the Dangerous Substances A04
section47J.

Approval requirements
Each of the following is aapproval requiremenfor plans:

(a) if the plans are for the substantial alteration of a buildlitige
building as altered will comply with this Act and the building
code;

Note 1 Substantial alteratiod see s (2).

Note 2 A reference to an Act includes a reference to the sigtut
instruments made or in force under the Act, including regulations
and the building code (ségislation Act s104).
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Section 29

(b) if the plans are for the erection or alteration of ddingd the
building, if erected or altered in accordance with the plans, will
comply with this Act;

(c) if the plans are for the demolition of a buildéhglemolition in
accordance with the plans will comply with this Act;

(d) if a waste management plan lisquired to accompany the
applicatio® the plan is adequate;

(e) if an asbestos removal control plan is required to accompany the
applicatior® the plan complies with thBangerous Sulbances
Act 2004and theWork Health and Safety A2011,

(H the building as proposed to be erected or altered will be
structurally sufficient, safe and stable.

(g) ifthe plans shw site work that, if carried out in accordance with
the plans, might be exempt under Ehanning and Development
Act 2007from requiring development approdal

(i) a copy of an exaption assessment D notice for the site
work stating that the site work is exempt development is
attached; or

Note Applying for an exemption assessment is not a requirement
of the development approval or building approval process.
If a person believes that a development is an exempt
development, the person need not apply for an exemption
assessment from a works assessduilding surveyor (see
Planning and Development Act 2Q@iiv 7.3.1A).

(i) a site work notice for the site work, stating that the site
work is exempt development, hdseen issed under
section 28 (1A or

Note If site work is an exempt development, it does not require
development approval (seBlanning and Development
Act2007 s 133).

(i) development approval for the site work is attached; or
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Part 3
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Section 29

Building work

3 Building approvals

)

(iv) acopy of an exemption declaration underRRkening and
Development Regulatid2008 schedule 1, sectidh100A
(1) (b)or section 1.100AR1) (b) is attached.

Example

Plans show a proposed residence and garage, and development approval has not
been given. The information in the plans in relation to the residence and garage
suggests that the residence and garage migbké&mpt from the requirement for
development approval.

However, the territory plan sets out other requirements that must be satisfied before
the proposed residence and garage will be exempt from requiring development
approval, for example, requirements glation to trees, driveways, car parking,
colours and the amount of the land parcel that must not contain certain buildings.

The plans must show all the information necessary for the certifier to be satisfied
that all the requirements for the proposeddesce and garage to be exempt from
requiring development approval have been met, including the requirements in
relation to trees, driveways and other matters related to the residence and garage in
the territory plan.

If development approval is given foretlproposed residence and the garage, then
the plans do not need to include the information necessary to establish that they are
exempt from requiring development approval.

If an exemption assessment D notice for the proposed residence and garage
indicates the residence and garage are exempt from requiring development
approval, then the plans do not need to include any additional information to
establish that the proposed residence and garage are an exempt development.

Note 1 This provision does not give &wtifier power to require an applicant to
provide either development approval, or an exemption assessment D
notice, under th@lanning and Development Act 2007

Note2  Section 30 and 30A prevent building approval from being given in some
cases.

A regulation may declare that
(a) an alteration of a building is or is not a substantial alteration; or

(b) a part of a building (thenaltered parj that has not been altered
need nb comply with the building code despite subsection (1)

(@).
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Section 29

(3) For subsection (B)

(a) a building or a buildings alterealoes not fail to comply with
this Act only because the plans for the building or alteration
contain something to which the buildirtode does not apply;
and

(b) a building product, construction method, design, component or
system connected with a building is taken to comply with the
building code if the product, method, design, component or
system complies with a recognised standard

(4) For subsection (1) (d), a waste management pladegquatdfd

(@) the plan satisfies any requirements prescribed under the
regulations; and

(b) there is a recycling facility for the reuse or recycling of material
mentioned in the plan and tipdan states that the material will
be disposed of, if practicable, at the facility.

(5) The Minister maydeclare that a facility outside the ACT is suitable
to reuse or recycle stated material.

(6) A declaration is a notifiable instrument.
Note A notifiable instrument must be notified under thegislation Act

(7) For subsection (1) (g)ii§, the certifier must be satisfied that the
exemption assessment D nofice

(a) is for the ge work to which the application relates; and

(b) was issued by a works assessor or building survegbmore
than 3 months before the day the application for building
approval was made

Note There is no obligation on the certifier to confirm tlee&emption
assessment D notice in any other way, such as for accuracy or
completeness.
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Section 30

(8) In this section:

30
1)

recycling facility, for material, meards
(a) afacility in the ACT where the material is reused or recycled; or

(b) a facility outside the ACT thiathe Minister has declared is
suitable to reuse or recycle the material under subsection (5).

When building approvals not to be issuedd general

A certifier must not issue a building approval if carrying out the site
work to which the application fadhe approval relates would result in
the contravention of this Act or any other law in force in the ACT
because @

(a) the design or siting of a proposed building or a building as
proposed to be altered; or

(b) the material used in the building; or

(c) the proposed use of the building as determined by the class of
building; or
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Section 30A

(d) the number of buildings on the land.

Example

Under thePlanning and Development Act 20&7247 leased land must not be used
for a purpose other than a purpose authorised by the lease. A lease provides that
the leased land may be usedyofdr a single dwelling.

If an application for building work on the land contains plans for 2 dwellings in a
single building, carrying out the site work will result in a contravention of the lease
and therefore th@lanning and Development Act 200Accordingly, a certifier
must not issue the building approval.

If an application for building work on the land indicates that 1 room is to be used
for a home office, and part of the lolexgpom is to contain a bar area, the building
may still be used as a dwelling and a certifier could issue building approval, even
though conducting a home business may require development approval.

Note 1 The power to make a statutory instrument incluthespower to amend
or repeal the instrument in the same way (segislation Act s 46).

Note 2 A reference to an Act includes a reference to the statutory instruments
made or in fore under the Act, including any regulati@eéLegislation
Act, s 104).

Note 3 See the sustainability guidelines made under s 143.

(2) A regulation may prescribe when, apart frons tection, a building
approval must not be issued.

(3) In this section:

design of a building, includes anything affecting the appearance of
the building.

30A When building approvals not to be issuedd advice on
referral

(1) This section applies to an dmation to a certifier for building
approval i

(a) a regulation requires the advice of an entity to be sought on the
application; and

(b)) the entityds advice has been sougt
and
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Section 30A

(c) issuing the approval or carrying outfkan accordance with the
approval would be inconsistent with the advice; and

(d) the entity has nét
() withdrawn the advice; or

(i) changed or added to the advice so that issuing the approval
or carrying out work in accordance with the approval
would not be inconsistent with the advice as changed or
added to.

(2) The certifier must not issue the building approval unless satisfied on
reasonable grounds tidat

(@) further information or amendments of the application address
the advice of the entity;ro

(b) the advice relates to an area other than an area that the entity
giving the advice is authorised by regulation to give advice on.

(3) A regulation may prescribe the following:

(&) when the advice of an entity must be sought on an application to
acertifier for building approval;

(b) i f an entityés advice must be
certifier for building apprové the advice the entity may give;

(c) anything else in relation to the advice.
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Section 31

31 Application for approval of amended plans
(1) This section appliesaf
(a) a building approval has been issued for building work; and

(b) the owner of the parcel of land where the building work is being,
or is to be, done has amended the plans for the work.

(2) The owner may apply, in wmng, to a certifier to approve the
amended plans.

Note If a form is approved underXb1 for an application, the form must be
used.

32 Amendment of approved plans

(1) This section applies if an application under section 31 for the
amendment gblans has been made to a certifier.

(2) The certifier must approve the amended plans and amend the building
approval only i®

(a) the approval requirements, so far as they apply to plans, are
satisfied in relation to the plans as amended; and

(b) the aplication would not be refused because of se@i@n
(When building approvals not to be issdegeneral) or
section30A (When building approvals not to be isstieabivice
on referral) if it were an application for a building approval; and

(c) a building buit to the amended plans would not be significantly
different from a building built to the unamended plans.

Note The regulations may prescribe when a building is significantly different
(see s (4)).

(3) If the certifier cannot approve the amended planscéngfier must
tell the applicant in writing that the application is refused.
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Section 32A

(4) The regulations may prescribe when a building built to amended
plans is significantly different from a building built to unamended
plans.

32A Application for approved plans amendmentd certifier
may require further information

(1) This section appliesdf

(&) the owner of a parcel of land (tla@plican) has applied to a
certifier under section 31 to approve amended plans; and

(b) further information is required for the ter to be able to
decide the application without personally inspecting the land
where the building work is being, or is to be, carried out; and

(c) the applicant and the certifier have not agreed that the certifier
will obtain the further information.

(2) The certifier may, by written notice, ask the applicant to give the
certifier stated further information in relation to the application if the
certifier believes on reasonable grounds that the information will help
the certifier to decide the appligat without personally inspecting
the land where the building work is being, or is to be, carried out.

Note It is an offence to make a false or misleading statement, give false or
misleading information or produce a false or misleading document (see
Criminal Code pt 3.4).

(3) To remove any doubt, this section does not entitle a certifier to
required

(a) photographs to be taken by someone other than the applicant; or

(b) photograpp t o be taken wusing equi pmen
choice at or near ground level; or
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Section 32B

(c) further information i®

(i) the certifier has, or has reasonable access to, suitable
information that allows the certifier to decide the
application withoutpersonally inspecting the land where
the building work is to be carried out; or

(i) a territory law requires the certifier to personally obtain or
be given the information.

Note For examples of suitable information a certifier has or has reasonable
acces to, see s 26A (Applications for building appré@valkertifier may
require further information).

(4) For this section, a certifier that is a partnership inspects land
personally if any partner inspects the land.

32B Contents of request for further information
(1) A request under section 32A mést

(a) state the period within which the further information asked for
must be provided; and

(b) if the further information is not a documénstate that the
further information must be provided in writing; and

(c) state that the applicant need not provide the further information,
but if the applicant fails to provide some or all of the information
in accordance with the request, the certifier may refuse to
approve the amended plans to which the application re&atds;

(d) state that, despite the applicant and certifier having previously
not agreed that the certifier would obtain the further information,
the applicant and certifier may agree that the certifier will obtain
the information.

(2) The period stated urdsubsection (1) (a) must be at least@dking
days or, if a shorter period is prescribed by regulation, the shorter
period.
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Section 32C

(3) The certifier may, on application before the end of the period stated
under subsection (1) (a), extend the period withinctvithe further
information must be provided once only, for a period not longer than
20 working days.

32C Approved plans amendmentd effect of failure to provide
further information
(1) This section appliesdf

(a) a certifier has asked for further infortitan under section 32A
in relation to an application; and

(b) the applicant has not provided some or all of the information in
accordance with the request; and

(c) the applicant and the certifier have not agreed that the certifier
will obtain the furtheinformation.

(2) The certifier may refuse to approve the amended plans to which the
application relates.
33 Marking approval of amendment
(1) If a certifier approves amended plans under sectién 32

(a) the amended building approval must be marked tactzed to
or partly marked on and partly attached to, each page of the
plans; and

(b)) the certifier must initial,
number on each page of the plans.

Note If a form is approved under s 151 for a buildaggproval, the form must
be used.
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Section 34

(2) However, if, because of the size of the plans, it is impractical to mark
the amended building approval on each page of the plans, the certifier
may, instead of marking the approval under subse¢tipfa), mark
each page of the plans with

@ the certifierds initials and |

(b) an indication that the approval, or part of the approval, is in a
separate document.

(3) The certifier musi

(&) give a copy of the amended approval and theratad plans as
soon as practicable to the person who applied for the approval;
and

(b) within 7 days after the day of issue, give to the construction
occupations registrar

(i) a copy of the amended approval; and
(i) a copy of the amended plans; and

@iy i f notificati on of t he certi
previously been given to the registanotification of the
appointment.

Note 1 If a form is approved under s 151 for a notification of appointment, the
form must be used.

Note 2 A fee may be detemined under 450for this section.

34 Effect of issue of further building approval
(1) This section appliesdf
(a) a building approval is in force for building work; and

(b) another building approval is issued for the building work
(whether or not thapproval also relates to other building work).

(2) The first building approval ends because of this section.
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Section 35

Building work
Building approvals

35

36

Land to be used in accordance with lease and
development approval

The issue of a building approval for building work on a parcel of land
doesnot authorisé

(a) for land leased from the Commonweadlthse of the land for a
purpose other than that for which the lease was granted; or

(b) use of the land contrary to a provision, covenant or condition of
any lease on the parcel; or

(c) developmenton the land for which development approval is
required unless there is the required development approval; or

(d) if development on the land requires development appdoval
development on the land contrary to a required development
approval.

Period for which approvals operate

(1) A building approval operates until the end of the earliest of the

(2)

3)

following:
(&) 3 years beginning on the day of its issue;
(b) any development period applying to the building work.

Note A building approval ends if #&urther approval is issued for the same
building work (see s 34).

If the development period applying to the building work is extended,
the certifier may extend the period of operation of the building
approval to a day that is no later than the day ektended
development period ends.

However, subsection (2) does not authorise the extension of the
period of validity of a building approval to a day that is more than
3 years after the day the approval was issued.

page 54

Building Act 2004 R40
Effective: 01/06/20-24/06/20 01/06/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Building work Part 3
Building approvals Division 3.3

Section 36A

(4) To remove any doubt, a buildirepproval, or part of the building
approval, does not operate while the approval or part is suspended.

Note A building approval, or part of the approval, may be suspended under
s53.

(5) In this section:

development periocheans a period within which, uaedanother law
in force in the ACT or a condition of the relevant lease, the building
work must be completed.

36A Requirement to give advice in relation to proposed
building work
(1) This section appliesdf

@ an entityos advi cuaeldingappraval hasap pl i cat
been sought as prescribed by regulation; and

Note See s 30A (3) (When building approvals not to be is3uadlice
on referral).

(b) the entity
() has given advice on the application; or

(i) has not given advice within the time pecebed for giving
the advice; and

(c) the certifier is required under section 28 to issue a building
approval on the application; and

(d) the certifier issues the building approval; and

(e) the approved plans for the building approval are substantially
consistent with the advice.

(2) For this section, if an entity fails to give advice sought within the time
prescribed by regulation in relation to an application for building
approval referred to the entity, the entity is taken to have given advice
thatthe entity supports the application.
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Section 36A

(3) The entity must not act inconsistently with the advice in relation to
the application for building approval unléss

(&) further information in relation to the building work proposed in
the application comes to thent i t y & s attention
information mentioned in subsection (4)); and

(b) the entity did not have the further information when the entity
gave the advice; and

(c) the further information is relevant to the advice the entity gave;
and

(d) the enity would have given different advice if the entity had the
further information before giving the advice.

(4) Subsection (3) (a) does not apply to further information in relation to
building work proposed in the application for building approval if the
informatiord

(&) was not required in the building approval application; and
(b) is required by the entity after the application is approved; and

(c) is consistent in all significant respects with information already
provided by the applicant, except tlitas more detailed.

(5) For this section, an entigcts inconsistentlyvith advice in relation
to an application for building approvadif

(a) the advice is that the entity will issue or give an approval or other
thing in relation to the building wky and

(b) the application is approved; and
(c) the entity

(i) does notissue or give the approval or other thing consistent
with the advice; or
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(i) issues or gives the approval or other thing in a way, or
subject to a condition, that prevents theplegant
undertaking the building work approved.

Example of advice
that the entity will agree to the erection of a building over a buried sewer main

(6) Also for this section, an entitgcts inconsistentlywith advice in
relation to an applicationdf

(a) the advice is that an activity to which the application relates does
not require a particular authorisation (however described); and

(b) the entity prosecutes someone, or takes other compliance action,
in relation to the activity because the activitycerried out
without the particular authorisation.

Example of acting inconsistently

An Act prohibits activity A without an approval. The entity responsible for
administering the Act gives advice sought as prescribed by regulation (see
s 30A (3)) that the etivity (activity B) in the application does not fall within the
description of activity A. The application is approved consistent with the advice.
The entity can not prosecute a person for carrying out activity B in accordance with
the approved applican because activity B does fall within the description of
activity A and the person did not have approval.

(7) For this section, an entigcts inconsistentlyvith advice in relation
to an application if the entidy

(@) refuses to do something requirtml be done by the entity to
allow the applicant to undertake the development approved in
the application; or

(b) does something in a way, or subject to a condition, that prevents
the applicant from undertaking the development approved in the
application.
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Section 37

Division 3.4 Building commencement notices and

37

(1)

)

3

(4)

building work signs

Building commencement notice issue
This section appliesdf
(a) a building approval has been issued for building work; and

(b) under theConstruction Occupations (Licensing) Act 2084y
of the work must be done by a licensed builder; and

(c) alicensed builder has been engaged to do the work.

The licensed builder may apply, in writing signed bydivmer of the
parcel of land where the building work is to be done, to a certifier for
a commencement notice for the work or part of it.

Note 1 The ordinary rules of agency apply in relation to an application under this
section.

Note 2 If a form is approvedinder s 151 for an application, the form must be
used.

If, under section 37B, a sign must be displayed on the parcel of land
before the application is made, the licensed builder must state in the
application that the buildér

(a) erected the signna displayed the sign for the required period;
or

(b) is reasonably satisfied that the sign was erected by a licensed
builder and displayed for the required period.

Note Knowingly or recklessly giving someone information in relation to a
construction sefice that is false or misleading is a ground for
occupational discipline (se€onstruction Occupations (Licensing)
Act2004 s 55 (1) (b)).

If the application is forinsurableresidential building work, the
application must be accompaniedby

(&) aresidential building insurance policy for the work; or
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Section 37A

(b) acertificate issued by an approved insurer stating that the insurer
has insured the work under a residential building rexsce
policy; or

(c) a fidelity certificate for the work issued by the trustees of a
scheme approved under division 6.4 (Approved fidelity fund
schemes).

(5) On receiving the application, the certifier must issue a building
commencement notice for theiloing work if satisfied on reasonable
grounds that the builderds | icence a
approval.

Notel 6Under 6 incl udes degslatianda, dict, gtd,defe wi t ho (
under), so an application must comply with this section before it can be
approved.

Note 2 If a form is approved under s 151 for a notice, the form must be used.

(6) If a certifier issues a building commencement notice, the certifier
must give a copy of it to the construction occupations registrar within
1 week after the day of its issue,

(7) In this section:
approved insuremeans an authorised insurer \8ho

(a) has had a form of residential building insurance policy approved
by the onstruction occupations registrar; and

(b) has not given to the registrar a notice under se®o(Duties
of insurers).

insurableresidential building workd see section 84.

37A Sign to be displayed for certain building work

(1) This sectiorapplies to building work that is required to be done only
by a licensed builder.
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Section 37B
(2) Alicensed builder who carries out or supervises the building work on
a parcel of land must display a sign on the pércel
(&) while the work is being carried out; or
(b) if the work is prescribed by regulatiérfor the period
prescribed by regulation for the work.
(3) However, if the building work must be carried out urgently to address
a risk of death or injury to a person, serious harm to the environment
or significant damage to property, the licensed builder who carries out
or supervises the work must display a sign as soon as practicable after
the work is begun.
(4) A sign under this section must comply with any requirement
prescribed by regulation.
(5) If a signunder this section is removed or damaged, the person who
must display the sign must replace or repdir it
(&) within 2 days after the day it is removed or damaged; or
(b) if another period is prescribed by regulatiowithin that period.
(6) A person comits an offence &
(a) asign is displayed under subsection (2); and
(b) the person moves, alters, damages, defaces, covers or prevents
access to the sign.
Maximum penalty: 5 penalty units.
(7) An offence against subsection (6) is a strict liabiliffgce.
37B Sign to be displayed for building work in prescribed
development
(1) This section applies to building work tBat
(a) isin relation to prescribed development; and
(b) is required to be done only by a licensed builder.
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Section 38

(2)

(3)

(4)

()
38
1)

A licensed buildeengaged to carry out the building work on a parcel
of land must display a sign on the paécel

(a) that complies with the requirements prescribed by regulation;
and

(b) for the period prescribed by regulation.

Note Power to make a statutory instrumemtc{uding a regulation) includes
power to make different provision for different categories (see
Legislation Act s 48).

If a sign under this section is removed or damaged, ¢h&p who
must display the sign must replace or repdir it

(&) within 2 days after the day it is removed or damaged; or
(b) if another period is prescribed by regulatiowithin that period.
A person commits an offenceéif

(a) a sign idisplayed under subsection (2); and

(b) the person moves, alters, damages, defaces, covers or prevents

access to the sign.
Maximum penalty: 5 penalty units.

An offence against subsection (4) is a strict liability offence.

Automatic end of building commencement notices
A building commencement notice for building work ends if

(a) for insurableresidential building woré& the work is no longer
insured; or

(b) the building approval for the work ends.
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Section 39

(2) In this section:
insured, for building work, meand

(a) thework s insured under a residential building insurance policy;
or

(b) a fidelity certificate is in force for the work by the trustees of a
scheme approved under division 6.4 (Approved fidelity fund
schemes).

39 Application for cancellation of building commencement
notice

(1) This section applies if a building commencement notice is in force for
building work.

(2) The licensed builder mentioned in the building commencement
noticed

(@ may apply, in writing, for cancellation of the illing
commencement notice; and

(b) if the builder does apply for its cancellatibmust give to the
owner of the parcel of the land where the work is being, or is to
be, doné

(i) a copy of the application; and

(i) a notice that states that the owneaash2 weeks (the
representation timg to make representations to the
construction occupations registrar about whether the
building commencement notice should be cancelled.

Note If a form is approved under s 151 for an application, the form must be
used.

(3) The application must explain why the building commencement notice
should be cancelled.
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Section 40

40 Decision on building commencement notice application
(1) This section appliesaf
(a) the construction occupations registrar receives an application
under section 39 for the cancellation of a building
commencement notice; and
(b) eithed
(i) the representation time for the application has ended; or
(i) the owner of the land where the building work is being, or
is to be, done agrees in writing to the calation.

(2) If the representation time has ended without the owner of the land
agreeing to the cancellation, the construction occupations registrar
must consider any representation made by the owner within the
representation time.

(3) The constructionoccupations registrar may cancel the building
commencement notice if satisfi@d
(a) that the builder mentioned in the notice cannot do the building

work; or
(b) it is otherwise appropriate to cancel the notice.
41 Multiple or part building commencement notice

(1) Two or more building commencement notices for the same building
work may be in force at the same time.

(2) A building commencement notice continues to operate for building
work even if the building work being done is only part of the building
work for which the commencement notice was issued.

R40 Building Act 2004 page 63
01/06/20 Effective: 01/06/20-24/06/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Part 3

Division 3.5

Section 42
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Carrying out building work

Division 3.5 Carrying out building work

42

(1)

Requirements for carrying out building work

Building work must not be carried out except in accordance with the
following requirements:

(@) the materials uskin the building work must comply with the

(b)

()

(d)

(€)

standards under the building code for the materials in buildings
of the kind being built or altered;

the way the materials are used in the building work must comply
with their acceptable use under the bungdicode for buildings
of the kind being built or altered;

the building work must be carried out in a proper and skilful
way;
Note The considerations to be taken into account to decide when work

is carried out in @roper and skilful waymay be prescpied under
the regulations (see s (2)).

for building work that requires building approval under
division 3.3, the building wor&

(i) must be carried out in accordance with approved plans; or

(i) if plans have not been approved for the building Work
must not be carried out;

for building work that involves handling asbestos or disturbing
friable asbestds the building work must be carried out in
accordance with approved plans that comply with this Act in
relation to the asbestos;
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Section 42A

(2)

42A

(1)

(2)

(f) for building work required to be done only by a licensed
builde®

(i) the building work must be carried out by or under the
supervision of the builder mentioned in the building
commencement notice; and

(i) the builder és | i cence thmust
building work;

(g) the building licensee in charge of the building work mustdake

() all the safety precautions stated in or with the application
for the building approval; and

(i) any other safety precaution that a certifier or building
inspecto may require the building licensee to take under
section 46.

The regulations may prescribe considerations to be taken into account
to decide whether building work is carried out in a proper and skilful
way.

Contravention of requirements for building work
involving asbestos

This section applies to building work that involves handling asbestos
or disturbing friable asbestos.

A person commits an offenceif
(@) the person i3
(i) alicensed builder; or
(i) alicensed asbestos assessor;
(i) alicensed asbestos removalist; and

(b) carries out the building work; and
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Section 42A

(c) the carrying out of the building work fails to comply with 1 or
more of the requirements for carrying out the building work
under section 42; and

(d) the person dited

(i) knew that the building work was not carried out in
compliance with sectioA2; or

(i) was reckless about whether the building work was carried
out in compliance with sectiof?.

Maximum penalty: 500 penalty units, imprisonment for 5 years or
both.

(3) A person commits an offenceif
(a) the person carries out the building work; and

(b) the carrying out of the building work fails to comply with 1 or
more of the requirements for carrying out the building work
under section 42; and

(c) theperson intended to carry out the building work in a way that
did not comply with the requirements under section 42.

Maximum penalty: 300 penalty units, imprisonment for 3 years or
both.

(4) A person commits an offenceif

(a) the person is the owner ofparcel of land where the building
work is carried out; and

(b) the carrying out of the building work does not comply witbr 1
more of the requirements for carrying out the building work
under section 42; and
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Section 43

43

(5)

(1)

(2)

®3)

(c) the person intended to have the buildwagrk carried out in a
way that did not comply with section 42.

Maximum penalty: 300 penalty units, imprisonment for 3 years or
both.

In this section:

licensed asbestos assess@ee the Work Health and Safety
Regulation 2011dictionary.

licensed asbestos removabssee theWork Health and Safety
Regulation 2011dictionary.

Stages of building work

A regulation may prescrilde

(a) stages of building work; and

(b) exceptions to allow building work to proceed beyond a stage
without a stage inspection; and

(c) conditions for building work to proceed beyond a stage without
a stage inspection.
Note Power to make a statutory instrument (including a regulation) includes
power to make different provision in relation to different matters or
different classes of matters, and to make an instrument that applies

differently by reference to stated exceptiansfactors (sed.egislation
Act, s 48).

A building licensee in charge of building work must give the certifier
a required written notice when building work reaches a stage of
building work.

A building licensee commits an offencé if
(&) building work has reached a stage; and
(b) the building work is not within a prescribed exception; and
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Part 3 Building work
Division 3.5 Carrying out building work

Section 43

(c) the licenseé
(i) does building work beyond the stage; and

(i) fails togive the certifier the required written notice before
the building work beyond the stage was started.

Maximum penalty: 50 penalty units.
(4) An offence against this section is a strict liability offence.
(5) In this section:
required written noticemears a notice th&t
(a) is dated on the day it is given; and
(b) states the stage of building work that has been reached; and
(c) includes a statement tidat

(i) the building work done for the stage was carried inut
accordance with approved plans; and

(i) if the building work involved handling asbestos or
disturbing friable asbestésthe approved plans comply
with this Act in relation to the asbestos.

Note The licensee may give the notice electronically (d&lectronic
Transactions Act 2005k 8).
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Section 44

44 Stage inspections

(1) If a certifier receives a notice under section 2&¢r building work,
the certifier must inspect the building wak soon as practicable.

(1A) A regulation may make provision for the inspection of stages of
building work.

(2) On, or as soon as practicable (but in any case within 2 working days),
after inspection, the certifier mdst

(a) if satisfied on reasonableaunds that the building work does
not comply with section 42 (Requirements for carrying out
building work), give the building licensee in charge of the
building work written notice thét

(i) the work does not comply with sectid@; and

(i) includes diections that are reasonable and appropriate for
achieving compliance; and

(i) states the date that the noncompliance came to the
certifierb6s attention; or

(b) if satisfied on reasonable grounds that building work complies
with section 48 certify thatthe work complies and give the
certificate to the building licensee in charge of the building
work.

Note 1 Section 42 includes the requirement that building work must be carried
out in accordance with approved plans.

Note 2 If a form is approved under1b1 for a certificate under this provision,
the form must be used.

(2A) A building licensee commits an offencé if
(@) building work has reached a stage; and
(b) the building work is not within a prescribed exception; and

(c) the licensee does buildigork beyond the stage; and
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Section 44

(d) the licensee does not obtdin

(i) written notice under subsecti¢®) (a) stating that the work
may proceed beyond the stage subject to directions for
achieving compliance; or

(i) a certificate under subsecti@®) (b).
Maximum penalty: 50 penalty units.
(2B) A building licensee commits an offencé if
(&) building work has reached a stage; and
(b) the building work is not within a prescribed exception; and
(c) the licensee does building work beyond the stage; and
(d) the licensee obtaids

(i) written notice under subsecti¢®) (a) but does not comply
with a direction for achieving compliance; or

(i) a certificate under subsecti@) (b) but does not comply
with a condition of the certificate.

Maximum penalty: 8 penalty units.

(3) A certifier commits an offence if the certifier contravenes
subsectior{1) or (2).

Maximum penalty: 10 penalty units.
(4) An offence against this sectigma strict liability offence.

(5) A certifier must certify that building wercomplies with section 42
and give the certificate to the building licensee in charge of the
building work if the certified

(@) has given a notice mentioned in subsection (2) (a) to the
licensee; and
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(b) is satisfied on reasonable groundsahat

(i) the building licensee in charge of the building work has
done what is reasonable and appropriate to achieve
compliance (even if what is done is not in accordance with
the directions in the notice); and

(i) the building work otherwise complies with seatid2; and

(c) if aregulation prescribes a procedure to be followed in relation
to the certificatiod follows the procedure.

(6) A certifier may, by written notice, require the building licensee in
charge of the building work to conduct, on the matetiaéd or to be
used in the work, on the structure of the building, or in relation to
anything else connected with the work, the tests stated in the notice.

(6A) If a building licensee in charge of building work is required under
subsection (6) to conduct w@st, the licensee must, as soon as
practicable after the test is completed, give the certifier the written
results of the test.

(7) A regulation may prescribe when a certifier must give the
construction occupations registrar the following for buildirayky

(@) a copy of each certificate for the building work issued under
subsection (2]b) or (5) (arelevant certificate;

(b) a copy of the following documents relating to the building work:

() the notice given to the certifier by the building liser
under section 43;

(i) any notice given to the licensee by the certifier under
subsection (2) (a) or (6);

(i) a plan or drawing;

(iv) any certificate or other document given or prepared by

someone else that the certifier has relied on foptimpose
of giving a relevant certificate;
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45

(1)

(2)

46
1)

(vy the certifierds working papers

relevant to the giving of a relevant certificate.

Note If no time is prescribed under this subsection, the certifier must give the
copies to the constetion occupations registrar under s 48 (Completion
of building work).

Records of tests

A building licensee in charge of building work must keep records
ofd

(a) any test borings, test loadings or other investigations made to
work out the permissiblloadings on piles used in the building
work, piledriving operations, calculations of allowable
loadings and details of the location of the piles; and

(b) any test loadings and excavations made to work out the bearing
capacity of the foundation for thoelilding or proposed building,
or building as proposed to be altered; and

(c) tests under section 44 (6).
A record under subsection L)

(&) must be kept until a certificate of occupancy for the building
work is issued; and

(b) must be given to theertifier when the certificate of occupancy
is issued.

Safety precaution directions

This section appliesdf

(a) building work for which a building approval has been issued is
being carried out at or near a street or place that is open to or
used by the public; and
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Section 46

(b) a building inspector or certifier finds, on inspection, that
inadequate safety precautions in relation to the building work
are being taken to protect the safety of people using the street or
place.

Examples

1 George is buildig a swimming pool on his property, but the property is not
yet fenced and is open to the street.

2 Building work is being done on an area of the ground floor of a building in
Civic to which the public have access.

(2) The building inspector or certifieray, in writing, give the building
licensee in charge of the building work directions about the safety
precautions that the inspector or certifier believes on reasonable
grounds are necessary to protect the safety of people using the street
or place.

(3) Subsection (2) appliés

(&) whether or not safety precautions were submitted to the certifier
who issued the building approval; and

(b) if safety precautions were submitéedvhether or not those
precautions are being complied with.

(4) The building license in charge of the building work must comply
with a direction under subsection (2).
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Section 47
Division 3.6 Completion of building work
a7 Certifier may request engineerods cer

(1) The owner of a parcel of land where building work is being, or has
been carried out must, if required by the certifier, give the certifier a
certificate by a professional engineer about either of the following:

(a) the structural sufficiency, soundness and stability of the building
as erected or altered for the purposes foictv the building is
to be occupied or used;

(b) matters relating to the health, safety and amenity of the building
that may affect whether the building, as erected or altered for the
purposes for which the building is to be occupied or used, is fit
for occupation or use.

(2) For subsection (1), the professional engineer must be an engineer in
the field for which the engineer is giving a certificate.

Examples

1 An engineer giving a certificate about a matter mentioned in s 47 (1) (a) must
be a structuradngineer.

2 An engineer giving a certificate about a matter mentioned in s 47 (1) (b) that
relates to fire protection and safety must be a fire engineer.

(3) The certifier mayequest a certificatenly if satisfied on reasonable
grounds that it is desiote to do so in the interests of people who
occupy or use, or are likely to occupy or use, the building or part of
the building that is being, or has been, erected or altered.

(4) The certifier mayrequest aertificate at any time before or after the
conmpletion of building work.

48 Completion of building work
(1) This section appliesadf

(&) building work appear$o the certifierto have been completed;
and
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(b) eithed

() the certifier is satisfied on reasonable grounds that the work
has beewompleted®

(A) in accordance with this Act; and

(B) in accordance with, or substantially in accordance
with, the approved plans; or

(i) the certifier is satisfied on reasonable groundsthat

(A) the work has not been completed in accordance with
this Act; and

(B) the work has been completed in accordance with, or
substantially in accordance with, the approved plans
or plans that have been approved plans for the work,
but are no longer approved plans in the circumsi®nc
prescribed by regulation.

(2) A regulation may prescribe when work is or is not substantially in
accordance with approved plans.

(3) Within 7 days after the day the certifier is satisfied, the certifier must
give to the construction occupations registrar the following:

(a) if advicementioned in section 1) (b) was sougld
(i) written evidence of the advice; or

(i) if the advice was not given within the time prescribed by
regulation for giving i a written statement by the certifier
to the effect that the certifier is satisfige: advice was not
given within the time;

Note See s 36A (Requirement to give advice in relation to proposed
building work).

(b) if consultation mentioned in section 1) (b) was required

(i) written evidence of the response to the consultation; or
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(i) if there has been no response to the consultation within the
time prescribed by regulation for giving a respdénse
written statement by the certifier to the effect that the
certifier is satisfied no response was given within the time;

(c) if a consentor approval mentioned in section €Ij (b) was
required to be obtainédwritten evidence of the consent or
approval;

(d) if compliance with a condition of a consent or approval
prescribed by regulation was requided written statement by
the certifier tothe effect that the certifier is satisfied on
reasonable grounds that the condition has been complied with;

(e) a copy of the plan or document mentioned in sec®(R) (a);

() a copy of each certificate issued for the building work under
section 44(2) (b) or (5), unless the certifier has already given
the construction occupations registrar the copy in accordance
with this Act;

Note 1 A reference to an Act includes a reference to the statutory

instruments made or in force under the Attcluding any
regulation §eel egislation Act s 104).

Note 2 A regulation may provide for the giving of copies of certificates at
other times (see s 44 (7)).

(g) if the regulationsrequire that, on completion of the building
work, the consent or approval of anyone is to be obtéined
written evidence of the obtaining of the consent or approval;

(h) eithed

() a certificate by the certifier that the building work has been
completedn accordance with this Act and in accordance
with, or substantially in accordance with, the approved
plans; or

(i) if subsection (1) (b) (ii) appliésa certificate prescribed
by regulation;
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Section 48

(i) if a certificate has been obtained unslection 47 (Cerfier may
request engi &tecerfificatecer ti fi cat e)

() If no certificate undesection 47 (1) (ahas been obtainéda
written statement to the effect that

(i) the certifier is satisfied that the building as erected or
altered is structurally suéfient, sound and stable for the
purposes for which it is to be occupied or used; and

(i) no certificate under section 47 is required;

kyi f, in the certifierds view, the r
or (3) (Certificates of occupancy) have besatisfied written
advice that the registrar would be justified in issuing a certificate
of occupancy for the building under section 69 (1), (2) or (3);

o if, in the certifier 6&written e w, sec
advice to that effect;

(m) if,inthecerti fierds view, buil ding wor
of a structure on or attached to land or a building has been
completed in accordance with the prescribed requirements under
division 5.1 for the building wokk written advice that the
registrar would b justified in issuing a certificate for the
building work under section 72;

(n) a copy of the following documents relating to the building work,
unless the certifier has already given the construction
occupations registrar the copy in accordance withAlot:

() any application to the certifier under this Act and any
accompanying document;

(i) all plans or drawings;

(i) any approval, certificate, determination, notification or
permission issued or given @evant documer)t
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Section 48

(iv) any certificateor other document given or prepared by
someone else that the certifier has relied on for the purpose
of issuing or giving a relevant document;

(vy the certifierds working papers
relevant to the issuing or giving of a relevantuament.

(4) The construction occupations registrar may, in writing, exempt a
certifier from complying, completely or partly, with anything
mentioned in subsection (3) (i) in relation to building work stated in
the exemption.

(5) A certifier is not requied to give the construction occupations
registrar a copy of a document or paper mentioned in
subsectior(3) (i) if &

(a) the certifier has already given to the registrar, under this Act, the
document or paper, or a copy of the document or paper; or

(b) the registrar has exempted the certifier under subse@)on
from giving the copy.

(6) If the certifier is required to give the constructions occupations
registrar written evidence of something under this segtion

(a) the registrar may ask féurther information relevant to the thing
in relation to anything not dealt with, or not adequately dealt
with, in the written evidence; and

(b) the certifier must give the registrar the further information not
later than ®ays after the day the registasked for it.

(7) This section applies in relation to a part of a building in the same way
as it applies to a building.
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Division 3.7 Offences

49 Complying with building code
(1) A person commits an offence if the perdon
(a) is alicensedbuilder; and
(b) carries out building work; and
(c) eithe®

(i) knows the building work does not, or will not, result in a
building that complies with the building code; or

(i) is reckless about whether the building work does or will
result in a builthg that complies with the building code.

Maximum penalty: 500 penalty units, imprisonment for 5 years or
both.

(2) A person commits an offenceif
(a) the personis a licensed builder; and
(b) the person carries out building work; and

(c) the buildingwork does not, or will not, result in a building that
complies with the building code.

Maximum penalty: 50 penalty units.
(3) An offence against subsection (2) is a strict liability offence.

(4) For an offence against subsection (2), building worlakem not to
result in a building that complies with the building code if, for any
provision of the building code with which the building must
complyd

(@) the building does not, or will not, comply with the
deemeeto-satisfy provision of the building codend
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Building work
Offences

(5)

(6)

(b) the approved plans for the building work do not state
performance solutionnder the building code.

Example

A building that is being constructed has approved plans showing that the building
will comply with the performance standard for fire safety systems in the building
code by using the deeméatsatisfy provisions. However, the parts of the fire safety
system that have been installed do not comply with the deetoedtisfy
provisions. There is no approvedrformance solutiofor the building and so the
building work is taken not to result in a building that complies with the building
code.

Note Although someprovisions of the building code may not apply to a
building work, every provision of the building code that does apply to the
building work must be complied with.

A person commits an offence if the perdon
(a) carries out building work; and

(b) intends to carry out the building work in a way that will not
result in a building that complies with the building code.

Maximum penalty: 300 penalty units, imprisonment for 3 years or
both.

For this section, building work is taken to result in a bugddihat
complies with the building codedf

(@) the building complies with the building code as in force at the
time the approved plans for the building work were approved;
or

(b) if there are no approved plans for the building work or approved
plans arenot required for the building woéthe building
complies with the building code as in force at the time the
building work is carried out.
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50 Notification by certifier of contraventions of building and

development approvalsd building work
(1) A certifier canmits an offence &

(a) a contravention of part 3 (Building work) part 4 (Stop and
other notices and demolition ordeos)conduct that the certifier
reasonably believes may be an offence under section 76
(Occupation and use of buildings), section(@ge of buildings
restricted) or section 78 (Occupation and use aj@ernment
buildings), comes to the notice of the certifier; and

(b) the certifier does not tell the construction occupations registrar
about the contravention or conddict

(i) for a catravention in relation to building work that is
fundamentally noncomplia@tnot later than the next
working day after the day the contravention comes to the
certifierb6s attention; or

(i) in any other casewithin 21 days after the day the
contraventionoc onduct comes to the

Maximum penalty: 5 penalty units.

Note Notice of a contravention given under this section is taken to be a
complaint made under the&ongruction Occupations (Licensing)
Act2004 s 117.

(2) Subsection (1) applies whether or not a notice under seti(i?) (a)
(Stage inspections) has been given in relation to the matter.

(3) However, subsection (1) does aqiply to a contravention ilation
to building work only because the work does not comply with
sectiond2 (Requirements for carrying out building worlg if

(a) the building work is not fundamentally noncompliant; and

(b) the certifier gives the building licensee in chargéhefbuilding
work written notice that

(i) the work does not comply with sectid@; and
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Section 50A

(i) includes directions that are reasonable and appropriate for
achieving compliance; and

(i) states the date that the noncompliance came to the
certi fntiomradds att e

(c) the certifier is satisfied on reasonable groundsthat

() the building licensee in charge of the building work has
done what is reasonable and appropriate to achieve
compliance (even if what is done is not in accordance with
the directioms in the notice); and

(i) the licensee achieved compliance within 14 days after the
date mentioned in paragraph (b) (iii).

Exampled s (3)

It comes to a certifierds attention that
dampcourse level without a plam document mentioned in s 43 (2) (a). That
contravention of this Act must be reported under s (1). Subsection (3) does not

have an effect because the contravention relates to s 43, not s 42.

Note The certifier has the evidentiary burden of establishimg matters
mentioned in s (3) (se@riminal Code s 58).

(4) A regulation may prescribe when building work is fundamentally
noncompliant.

(5) An offence against this section istact liability offence.
50A Notification by certifier of possible noncompliant site
work
(1) A certifier must tell the planning and land authority if
(a) the certifier suspects tléat

(i) site work does not comply with, or is likely to produce a
building that does not comply with, approved building

plans; and
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Section 50A

(i) the site work is development requiring development
approval; and

(b) eithe®
(i) there is no development approval for the site work; or

(i) if there is development approval in relation thee site
workd the site work has been done, or is likely to be done,
in a way that will not comply with, or is likely to produce
a result that will not comply with, the development
approval; and

(c) the certifier is certifier for building work at the lamchere the
site work has been carried out.

Examples

1 The certifier for building work for a residence on land notices that a large tree
on the land has been removed to build the residence. The approved plans for
the building work indicate that thieee exists and do not indicate that the tree
is to be removed. The certifier suspects that removal of the tree required
development approval and suspects that there is ho development approval for
the treebds removal. Tlhoe certifier must

2 The certifier for building work on a parcel of land notices that formwork is
being set up for a proposed concrete driveway on the same parcel. The
driveway requires development approval because of its location. The certifier
suspects there is novddopment approval for the driveway. The certifier must
report the suspicion.

Note Notice of a suspicion of noncompliant site work given under this section
is taken to be a complaint made underRkenning and Development Act
2007, s 340.

(2) Subsection (1) applies whether or not a notice under sebti(i?) (a)
(Stage inspections) has been given in relation to the matter.

(3) For subsection (1) (a) (i), a certifier may rebyn an exemption
assessment D notice issued not more than 3 months earlier.

Note An exemption assessment D notice states whether a development is
exempt from requiring development approval (seenning and
Development Act 2008 138D).
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Section 50B

(4) Subsection3) applies whether or not the exemption assessment D
notice was incorrect if the certifier was not aware, and could not
reasonably have been aware, that the notice was incorrect.

(5) To remove any doubt, for this section, a certifier is not requi@d to

(a) inspect or investigate anything not associated with working out
if a building or building work for which the certifier has been
appointed certifier complies with this Act; and

(b) work out if something complies, or does not comply, with a law
other than this Act (unless this Act requires something to comply
with another law); and

(c) find out whether there is development approval for building
work.
50B Site work without adequate development approvald
people
(1) A certifier who is a person commits an offenc® if

(a) the certifier issues a building approval or approves amended
plans; and

(b) the site work proposed in the approved plans requires
development approval; and

Note Approwed plansincludes amended plans (see dict).
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(c) when the building approval is issued or the amended plans are
approved, there is no development approval for the site work if
carried out in accordance with the plans.

Maximum penalty: 60 penalty units.

Example

Plans for a house show the ground level around the house as relatively flat and level,
and the house being not more than 9m tall at any point. The plans do not show
structural details, but receive development approval for construction of the house.
Structural plans for the house that accompany the application for building approval
show the ground around the house slopes steeply and, because of this, one end of
the house is 10m tall.

If the house is built in accordance with the structural plangyuhéing work would

not have development approval because the development approval authorises
building work that is 9m tall and the house built in accordance with the structural
plans is 10m tall. If the certifier issues the building approval, the egrtidimmits

an offence.

(2) A certifier who is a person commits an offenc® if

(a) the certifier issues a building approval or approves amended
plans; and

(b) the approved plans are defective becauseithey

(i) contain information that is false or inacate in a material
respect; or

(i) omit information required to be shown in the plans; and
Note Approved plansncludes amended plans (see dict).

(c) if the plans were not defective, the certifier would have
contravened subsection (1).

Maximum penalty60 penalty units.
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Building work

Division 3.7 Offences

Section 50B

(3) Itis a defence to a prosecution for an offence against subsection (1)

(4)

()

(6)

(7)

(8)

or (2) if the defendant proves that the defendant

(a) took all reasonable steps to find out whether the site work, if
carried out in accordance with the appmbv@ans, required
development approval; and

(b) was satisfied on reasonable grounds that the development did
not require development approval.

For subsection (3) (b), a defendant is taken to be satisfied on
reasonable grounds if the defendant prahes the defendant relied

on an exemption assessment D notice, issued not more thantBs
before the day the application for building approval was made, stating
that the development did not require development approval.

Subsection4) applies whetlr or not the exemption assessment D
notice was incorrect, unless the prosecution establishes that the
defendant knew, or could reasonably be expected to have known, that
the notice was incorrect.

It is a defence to a prosecution for an offence againssection (2)
if the defendant proves that the defendant

(a) took all reasonable steps to find out if the approved plans were
defective; and

(b) was satisfied on reasonable grounds that the plans were not
defective.

To remove any doubt, if a Bding approval indicates that something

is not to have work done in relation to it, or is not part of the building
approval, the certifier does not commit an offence under this section
in relation to the thing.

An offence against subsecti¢h) or (2)is a strict liability offence.
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Building work Part 3

Offences Division 3.7
Section 50C
50C Site work without adequate development approvald

partners
(1) Each partner commits an offencé if
(a) the partnership is a certifier; and

(b) the certifier issues a building approval or approves amended
plans; and

(c) the site work proposed in the approved plans requires
development approval; and

Note Approved plansncludes amended plans (see dict).

(d) when the building approval is issued or the amended plans are
approved, there is no development approval fostteework if
carried out in accordance with the plans.

Maximum penalty: 60 penalty units.

Example
See example for s 50B (1).

(2) Each partner commits an offencé if
(a) the partnership is a certifier; and

(b) the certifier issues a building approval approves amended
plans; and

(c) the approved plans are defective becausedthey

() contain information that is false or inaccurate in a material
respect; or

(i) omit information required to be shown in the plans; and

(d) if the plans were not defecay the certifier would have
contravened subsection (1).

Maximum penalty: 60 penalty units.

R40 Building Act 2004 page 87
01/06/20 Effective: 01/06/20-24/06/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Part 3

Building work

Division 3.7 Offences

Section 50C

3)

(4)

()

(6)

(7)

It is a defence to a prosecution for an offence against subsection (1)
or (2) if a partner provethat the partnership

(a) took all reasonable steps to findtowvhether the site work, if
carried out in accordance with the approved plans, required
development approval; and

(b) was satisfied on reasonable grounds that the development did
not require development approval.

For subsection (3) (b), partnership is taken to be satisfied on
reasonable grounds if a partner proves that the partnership relied on
an exemption assessment D notice, issued not more than 3 months
before the day the application for building approval was made, stating
that the deelopment did not require development approval.

Subsection4) applies whether or not the exemption assessment D
notice was incorrect, unless the prosecution establishes that at least 1
of the partners knew, or could reasonably be expected to hawa kno
that the notice was incorrect.

It is a defence to a prosecution for an offence against subsection (1)
or (2) if the partner provés

(a) thao

(i) the partner did not know about the contravention of the
subsection involved in the offence; and

(i) the partner took reasonable precautions and exercised
appropriate diligence to avoid the contravention; or

(b) that the partner was not in a position to influence the partnership
in relation to the conduct involved in the contravention.

It is a déence to a prosecution for an offence against subsection (2)
if a partner provethat the partnership

(a) took all reasonable steps to find out if the approved plans were
defective; and
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Offences Division 3.7

Section 51

51

(8)

(9)

(1)

(2)

®3)
(4)

(b) was satisfied on reasonable grounds that the plans were not
defective.

To remove any doubt, if a building approval indicates that something
is not to have work done in relation to it, or is not part of the building

approval, the certifier does not commit an offence under this section
in relation to the thing.

An offence against subsecti¢h) or (2) is a strict liability offence.

Carrying out building work in contravention of s 42
A licensed builder commits an offencé if
(a) the builder carries out building work on a parcel of land; and

(b) thecarrying out of the building work fails to comply with 1 or
more of the requirements for carrying out the building work
under section 42.

Maximum penalty: 50 penalty units.

For subsection (1), building work is taken to be carried out in
compliance wth section 42 (1) (d) ifhe builder had been issuefth

an exemption assessment B notice, stating that the building work was
exempt from requiring building approval, not more thamdhths
before the day the building work began.

An offence againstubsection (1) is a strict liability offence.
A licensed builder commits an offencé if
(a) the builder carries out building work on a parcel of land; and

(b) the carrying out of the building work fails to comply with 1 or
more of the requirements rf@arrying out the building work
under section 42; and

(c) the builder eithe¥

(i) knew that the building work was not carried out in
compliance with sectioA2; or
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Division 3.

Section 51

Building work
7 Offences

(5)

(i) was reckless about whether the building work was carried
out in compliance with stion42.

Maximum penalty: 300 penalty units, imprisonment for 3 years or
both.

A person commits an offenceéif
() the persoé
(i) carries out building work on a parcel of land; or

(i) is the owner of the parcel of land on which building work
is carried out; and

(b) the carrying out of the building work fails to comply witlod
more of the requirements for carrying out the building work
under section 42; and

(c) the persoéa

() if the person carried out the building wdrkntended to
carry out the building work in a way that did not comply
with the requirements under section 42.

(i) if the person is the owner of the parcel of l&ndtended
to have the building work carried out in a way that did not
comply with section 42.

Maximum penalty:200 penalty units, imprisonment for 2 years or
both.
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Stop and other notices and demolition orders Part 4

Section 52

Part 4 Stop and other notices and
demolition orders
52 Definitionsd pt 4
In this part:
custodiar® see the Planning and Development Act 2007
section333.
easementincludes an area of land identified as an easement for
electricity, telecommunication, water, drainage and sewerage
services inon or over the land @n
(a) the land titles register; or
(b) a deposited plan under tBestricts Act 2002
53 Stop notices
(1) This section applies if building work is being; is to be, carried
outd
(&) without a building approval having been issued for the work; or
(b) otherwise than in accordance with the approved plans for the
building work; or
(c) in accordance with a building approval that is, or part of which
is, defetive because it contains information that
(i) is false, misleading or inaccurate in a material respect; or
(i) conflicts with other information in the approval so that
carrying out building work, or site work that materially
affects the building workin accordance with the approval
or pard
(A) is not physically possible; or
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Part 4 Stop and other notices and demolition orders

Section 53

(B) is unlikely to be physically possible without
amending the building approval; or

(C) is likely to contravene this Act, another territory law
or a condition of @onsent that applies to the building
work or a lease, licence, permit or other authority that
applies to the land where the building work is being
carried out; or

(d) contrary to a provision of this Act relating to the building work;
or

(e) if the building work is being carried out on a parcel of land held
under lease from the Commonwealthontrary to a provision,
covenant or condition of the lease; or

(H for building work forming part of a development requiring
development approv@lwithout developmerapproval; or

(g) for building work forming part of a development with
development approv@lcontrary to the approval, or a condition
of the approval; or

(h) for building work for an exempt buildidgso that the building,
or part of the building, is or wilbe on an easement.

Examples of building work

1 The footings of a building have been poured and are setting. The footings are
on an easement. A stop notice can be issued for the building work continuing
on top of the footings.

2 A concrete truck is abotid deliver concrete to a building site for which there
needs to be an approved plan, although there is no plan. A stop notice can be
issued for the building work to be done.

(2) The construction occupations registrar, a building inspector or a
certifier may, by written notice (atop noticg, prohibit the carrying
out of any further building work or of stated building work.
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Section 53

(3) A stop notice in relation to building work under a building approval
suspends the operation of the building app@val

(@)

(b)

if the stop notice prohibits the carrying out of any further
building world in relation to all building work under the
approval; or

if the stop notice prohibits the carrying out of stated building
workd in relation to the stated building work.

(4) A stop rotice ends id

(@)

(b)
()

the entity that gave the stop notice cancels the stop notice in
writing signed by the entity; or

the grounds for giving the stop notice no longer exist; or

the stop notice is cancelled under section 55 (Application by
land owrer for cancellation of stop notice) or section 57
(Decision on application by other than land owner).

Examples for par (b)

1

if the ground for issue of the notice was s (19 (ah approval has been issued
for the work

if the ground for issue of the noéiavas s (1) (9 the building work that was

not in accordance with the approval has been removed so that the remaining
work complies with the existing building approval or a new approval has been
obtained that allows the building work

if the ground for isue of the notice was s (1) @)f the grounds of the
contravention were that the building work was being carried out by a person
without a builders licence, an appropriately licensed builder continues the
building work

if the ground for issue of the nog¢ was s (1) (é) the building work that was
not in accordance with the lease is removed or the lease varied to allow the
work

if the ground for issue of the notice was s (19 (fhe approval is obtained
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Section 53A

Stop and other notices and demolition orders

53A

(5)

(6)

(1)

(2)

®3)

(4)

()

6 if the ground for issue of the notice was s(@p the building work that was
not in accordance with the approval is removed or the approval varied to allow
the work

7  if the ground for issue of the notice was s (1p(fthe building work that was
on the easement is removed or the easemehtisged to allow the work

A stop notice may not be issued on a ground mentioned in subsection
(2) (a), (b) or (c) for work in relation to an exempt building.

To remove any doubt, the ending of a stop notice ends the suspension
of any building apmval suspended because of the stop notice.

Note A stop notice automatically suspends a building approval (628.s

Stop noticesd display of sign

This section applies if a stop notice has been issued under section 53
in relation to building worlon a parcel of land.

If the construction occupations registrar is satisfied on reasonable
grounds that it is necessary or desirable to protect the public, the
registrar may display a sign on or near the parcel of land, stating that
a stop notice hdseen issued in relation to building work on the parcel
of land.

A sign under this section must comply with any requirement
prescribed by regulation.

A person commits an offenceif
(a) asign is displayed under subsection (2); and

(b) the persa moves, alters, damages, defaces, covers or prevents
access to the sign; and

(c) the construction occupations registrar has not authorised the
person to move, alter, damage, deface, cover or prevent access
to the sign.

Maximum penalty: 50 penalty units.

An offence against subsection (4) is a strict liability offence.
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Section 54

54
1)

(2)

55
1)

)

Building work allowed under stop notice

This section applies if a stop notice has been issued in relation to
building work.

The stop notice does not prevent building wdnlttdoes not, or
would not, contravene this Act apart from the stop notite if

(@) the only purpose of the worketification work) is to fix or
reverse the building work that caused the stop notice to be
issued; or

(b) the work is necessary to ensueetification work is carried out
safely.

Examples

1 A stop notice is issued in relation to an extension on a house, which does not
comply with the building code. The extension may be pulled down, but the
rest of the house may not.

2 A garage has been bupartly on an easement. If it is decided to make the
garage smaller so it is not on the easement, the building of temporary supports
necessary to support the roof and ensure the safety of the rest of the garage
while the garage is made smaller is buitflimork allowed to be done despite
the stop notice.

Note A stop notice suspends a building approval in relation to all or stated
building work under the approval (see s 53 (2A)). This means that
building work that contravenes this Act unless done in aecme with a
building approval contravenes this Act if a stop notice has suspended the
approval.

Application by land owner for cancellation of stop notice

This section applies if a stop notice has been given in relation to
building work on gparcel of land, regardless of who gave the notice.

The owner of the parcel of land may apply in writing to the
construction occupations registrar for cancellation of the stop notice,
giving reasons why the notice should be cancelled.

Note The ordinaryrules of agency apply in relation to an application under this
section.
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Section 56

Stop and other notices and demolition orders

3)

(4)

56

(1)

)

®3)

Before making a decision on the application, the construction
occupations registrar must considler

(a) the application; and
(b) the reasons why the stop notice was given; and
(c) the current state of the building work to which the notice relates.

The construction occupations registrar may cancel the stop notice if
satisfied that the cancellation will not endanger the public or people
who will use the building on which tHauilding work is being, or is

to be, done or affect public confidence about the standard of building
work in the ACT.

Application other than by land owner for cancellation of
stop notice

This section applies if a stop notice has been given inigelad
building work on a parcel of land, regardless of who gave the notice.

A person other than the owner of the parcel of land may apply in
writing to the construction occupations registrar for cancellation of
the stop notice, giving reasons why tiaice should be cancelled.

On receiving an application, the construction occupations registrar
mus®

(@) give the owner of the parcel of land a copy of the application;
and

(b) tell the owner in writing that the owner may, within 2 weeks
after theday the owner is given the copy of the applicaiion

() make written comments on the merits of the application; or

(i) tell the registrar in writing that the owner does not object
to cancellation of the stop notice.
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Section 57

57

(1)

)

®3)

Decision on application by other than land owner
This section appliesdf

(&) a person has made an application under section 56 in relation to
a stop notice; and

(b) the construction occupations registrar has given the owner of the
parcel of land to which thetap notice relates a copy of the
application and the information required under section 56 (3)
(b); and

(c) eithe®

(i) the owner has told the registrar in writing that the owner
does not object to cancellation of the stop notice; or

(i) the 2week peiod for making written comments on the
merits of the application has ended.

Before making a decision on the application, the construction
occupations registrar must considler

(@) the application; and
(b) the reasons why the stop notice was gived; an

(c) any written comments from the owner given to the registrar
within the 2week period; and

(d) the current state of the building work to which the notice relates.

The construction occupations registrar may cancel the stop notice if
satisfied that the cancellation will not endanger the public or people
who will use the building on which the building work is being, or is
to be, done or affect public confidence about the standard of building
work in the ACT.
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Stop and other notices and demolition orders

58

(4)

(1)

)

(3)

(4)

(5)

(6)

To remove any doubt, ¢hcancellation of a stop notice ends the
suspension of any building approval suspended because of the stop
notice.

Note A stop notice automatically suspends a building approval (58€3)).

Further notices relating to stop notices

This section pplies if a stop notice has been given on a ground other
than a ground mentioned in section 53 (1) (a) (which is about building
work for which there is no approval).

Within 7 days after the day the stop notice is given, the construction
occupations mgistrar may, by a further written notice, state the
building work (including demolition) that is required to be carried out
to ensure that the building work for which the building approval was
issued will be carried out in accordance with the approved @ad

the provisions of this Act.

The further notice must state the period within which the building
work stated in the notice must be carried out.

However, if the ground for the stop notice is mentioned in seb8on

(1) (9) (which is about buling work that does not comply with an
approval), the construction occupations registrar may give a notice
under this section to carry out the demolition of a building only if the
planning and land authority recommends giving the notice.

Any buildingwork done by a person to comply with a notice under
this section is taken not to contravene the stop notice.

A notice issued under this section ends if the ground for the issue of
the stop notice to which it relates no longer exists.
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Section 59

59

59A
1)

)

3)

Service of stop notices and further notices
A notice under section 53 or section 58 may be givén to

(a) the owner of the parcel of land where the building work
mentioned in the notice is being, or is to be, carried out; or

(b) the person by whom the building work niened in the notice
is being, or is to be, carried out or, if the building work is being
carried out by a partnership, any partner; or

(c) for a stop noticé

() any person carrying out building work mentioned in the
notice; or

(i) if the building wok is being carried out by a partnership,
any partner; or

(d) any 2 or more of the people, jointly, to whom the notice may be
given under paragraph (a), (b) or (c).

Note See s 144 for service of notices.
Stop notices register

The construction oc@ations registrar must keep a register of stop
notices (thestop notices registér

The stop notices register may be kept in any form, including
electronically, that the construction occupations registrar decides.

The construction occupations rgigar must include the following
information about a stop notice issued under section 53:

(&) the name of the person to whom the stop notice was issued,;
(b) the date the stop notice was issued;
(c) the building work to which the stop noticelates;

(d) the address of the parcel of land where the building work is
being, or is to be, carried out;
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Section 59A

(4)

(5)

(6)

(7)

(e) the reason the stop notice was issued;

() anything else the construction occupations registrar considers
relevant.

The stop notices regfier must also include the information mentioned

in subsectiorf3) in relation to a stop notice issued in the period
beginning on the day 10 years before the construction occupations
registrar most recently updates the register, if the information is
available.

The construction occupations registrar may make available to the
public information that is included in the register if the registrar is
satisfied on reasonable grounds that publishing the informadon is

(a) appropriate; and
(b) necessary adesirable to protect the public.

However, the construction occupations registrar must not make
available to the public personal information, or other information
about a stop notice, if the registhar

(a) is satisfied on reasonable grounds that ngakine information
available is not necessary or desirable to protect the public; or

(b) believes it would be inappropriate or illegal to disclose the
information.

The construction occupations registrar may include information on
the stop notices regfier about a stop notice issued in relation to

building work on a parcel of land and make the information available
to the public under subsection (5), whether oBnot

(&) the owner of the parcel of land or someone else has applied to

(i) the registrarfor cancellation of the stop notice under
section55 or sectiorb6; or

(i) the ACAT for review of the decision to issue the stop
notice; or
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Section 60

(b) the time for making an application under sec®&n or
section56 has ended; or

(c) thetime for applying tthe ACAT for review of a decision under
section53 has ended.

(8) However, the construction occupations registrar must update
information mentioned in subsection (3) and made available to the
public under subsectig®) not later than the end of the nesdrking
day after the day

(a) the stop notice is lifted and the registrar is satisfied on reasonable
grounds that making information about the stop notice available
to the public is no longer necessary or desirable to protect the
public; or

(b) the regstrar receives a direction from the ACAT or a court about
removing information from the register.

60 Notice to produce survey plan etc

(1) This section applies if building work for which a building approval
has been issued has been carried out in canttin of sectiod3 (2)
(Stages of building work).

(2) The construction occupations registrar may give the owner of the
parcel of land where the building work was carried out, the person by
whom the building work was carried out or, if the work was edrri
out by a partnership, any partner a notice requiring the person to give
to the registrar the plan or document mentioned in secti¢®)43).

(3) The notice under subsection (2) must state the period (at least 7 days
after the day the notice is givemthe person) within which the person
must comply with the notice.
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Stop and other notices and demolition orders

61

Preconditions for s 62 notice

Each of the following is a precondition for the giving of a notice under
section 62 (Notice to carry out building work):

(@) building work has beeaqarried out without a building approval

(b)

()

(d)

(€)

(f)

(9)

required for the work;

building work for which a building approval has been given has
been carried out in contravention of secé@(Requirements
for carrying out building work), or otherwise than in accor@éanc
with section 43 (Stages of building work);

building work, in relation to which a notice has been served
under this part, has been carried out otherwise than in
accordance with the notice;

demolition of a building, in relation to which a demiolit order
has been issued under section 68Bemolition orderd
affected residential premises and eligible impacted progeaty)
been carried out otherwise than in accordance with the order;

building work has been carried out on a parcel of landueder
lease from the Commonwealth, contrary to a provision,
covenant or condition of the lease;

building work forming part of a development requiring
development approval has been carried out without
development approval;

building work forming j@rt of a development with development
approval has been carried out contrary to the approval, or a
condition of the approval;
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Section 61

(h) building work in relation to an exempt building has been carried
out so that the building or part of the building is, or Wk on
an easement;

(i) the construction occupations registrar is satisfied, on reasonable
grounds, that

() forabuilding if plans or plans and specifications in relation
to its erection or alteration have been approved under this
Actd the completed lilding has deteriorated, or is likely
to deteriorate, so that the building is, or is likely to become,
unfit for use as a building of the class stated, or for the
purpose stated in the plans or plans and specifications
approved for the most recent buildimork carried out in
relation to the building; or

(i) for a building other than a building of a kind mentioned in
subparagraph @) the completed building has deteriorated,
or is deteriorating, so that the building is, or is likely to be,
unfit for any knd of use; or

(i)  building work has not been completed when the building
approval for the building work ended; or

(iv) a building or part of a building is not structurally sound; or

(v) the maximum safe live load, or the load that a building was
desgned to carry, has been exceeded; or

(vi) injury to people or damage to property may result from a
part of a building becoming detached because of the
external condition of the building; or

(vii) a building or part of a building is unsafe because of fire
hazard or unfit for use because of a danger to health.
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62
1)

(2)

3)

(4)

(5)

(6)

Notice to carry out building work

If a precondition under section 61 exists in relation to building work
on a parcel of land, the construction occupations registrar may give
the owner of thegrcel a notice directing the owner to carry out stated
building work (including demolition) on the parcel within a stated
period and may, in the notice, direct the owner to submit plans for
approval and obtain the issue of a building approval and
commencerant notice.

If building work has been carried out in the circumstances mentioned
in section 61 (a), a notice given by the construction occupations
registrar under subsection (1) is taken to have been revoked if a
certifier, on application by or on belf of the owner of the parcel of
land made under this Act within 2 weeks after the day the notice is
given, issues a building approval for the building work.

If building work has been carried out in the circumstances mentioned
in section 61 g), the construction occupations registrar may give a
notice under this section to carry out the demolition of a building only
if the planning and land authority recommends the demolition.

A notice given to the owner of a parcel of land by the construction
occupations registrar under subsection (1) directing the person to
carry out building work may state reasonable safety precautions to be
taken in carrying out the building work.

If the owner of a parcel of land does not hold a builders licence that
autlorises the doing of building work required to be done by a notice
under this section, and the building work is required to be done by a
building licensee, the owner must appoint someone to do the work
who has a builders licence that authorises the work.

This section does not allow the construction occupations registrar to
require a person doing building work in relation to an exempt building
to obtain an approval for the building work.
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Section 63

63 Payment of fees otherwise payable
(1) This sectiorapplies if the owner of a parcel of lanhd
(a) is directed by a notice under section 62 (1) to carry out building
work (other than demolition); and
(b) the notice contains no requirements about the approval of plans
or the obtaining of a building approval
(2) The owner of the parcel of land must give the construction
occupations registrar the fees that would have been payable to the
registrar if the owner had been required to submit plans for approval
and that would have been payable to the registrandyertifier for
a building approval in relation to that building work.
63A Demolition ordersd affected residential premises and
eligible impacted property
(1) This section applies to the following buildings:
(@) a building thad
() is listed on the &tcted residential premises register; and
(i) iso
(A) vested in, or subject to the control of, the Territory; or
(B) acquired by the Territory under the buyback scheme;
(b) a building thad
() is an eligible impacted property; and
(i) is acquiredby the Territory under the eligible impacted
property buyback program.
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Section 63A

(2) The custodian of the land on which the building is located may apply
to the construction occupations registrar for an ordelefaolition
order) to demolish the building.

Note If a form is approved under s 151 for this provision, the form must be
used.

(3) Before applying to the construction occupations registrar for a
demolition order, the custodian of the land on which the building is
located mustonsult with the relevant directegeneral in relation
tod

(&) the asbestos removal control plan (if regdjrend
Note Asbestos removal control plé&nsee the dictionary.
(b) the waste management plan.
(4) An application must be accompaniedby

(a) details of the methods to be used in carrying out the demolition,
including a work plan in accordance with AR&601(The
demolition of structures), as in force from time to time; and

(b) the plans for the demolition, prepared in accordance with the
prescribed requirements; and

(c) for a building mentioned in subsection (1)dajp copy of the
asbestos assessment report for premises to which the demolition
relates; and

(d) the asbestos meoval control plan (if required); and
(e) the waste management plan; and

M if a regul ati on prescribes t hat ar
application must be sought he enti.tyds advi ce
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Section 63A

(5) The construction occupations registrar may issue a demolition orde
for demolition of the building if satisfied on reasonable grounds
tha®

(a) the consultation required under subsec{®nhas happened,;
and

(b) a building approval is not necessary.

Exampled building approval is necessary

The demolition of half a dupkehas complex safety issues. The construction
occupations registrar is not satisfied that the demolition can be carried out safely
without inspection and certification by a certifier. As the registrar is not satisfied
that a building approval is necessatlie registrar may not issue a demolition
notice.

(6) Theconstruction occupations registraay be satisfied on reasonable
grounds thatthe consultation required under subsect{8h has
happenedf d

(a) a copy of theasbestos removal control pléhrequired)and the
waste management plas given to therelevant directors
general; and

(b) 10 working days have elapsed after the day the copy was given.

(7) A demolition order is in force for gears after the day the order is
issued.

(8) TheLegislation Act section 47 (6) does not apply in relation to an
Australian Standard, or an Australian/New Zealand Standard,
applied, adopted or incorporated as in force from time to timderu
this section.

Note The standard may be purchasedatv.standards.org.au
(9) In this section:

affected residential premises registesee the Dangerous
Substances Act 200dection 47N (1).
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Section 63B

buyback schem® see the Dangerous Substances Act 2004
sectiond47N (6).

eligible impacted property see theCivil Law (Sale of Residential
Property) Act 2003 section 9A (1).

eligible impacted property buyback progr@nsee theCivil Law
(Sale of Residential Property) Act 20@&ction 9A (1).

relevant directorsgeneralmeans the following:

(a) the directorgeneral of the administrative unit responsible for
municipal services;

(b) the directorgeneral of the administrative unit responsible for the
Dangerous Substances Act020

(c) the directorgeneral of the administrative unit responsible for the
Work Health and Safety Act 2011

63B When demolition orders not to be issuedd advice on
referral

(1) Thissection applies to an application to the construction occupations
registrar for a demolition orderdif

(&) a regulation requires the advice of an entity to be sought on the
application; and

(b)) the entityds advice has iobheen gi ver

(2) The construction occupations registrar must not issue the demolition
order unless satisfied on reasonable ground8 that

(a) issuing the demolition order would be consistent with the

entitydés advice; or
(b) the advice is not advice that theignis authorised by regulation
to give.
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Section 63C

@) I f an entityos advice must be soug
construction occupations registrar for a demolition order, a regulation
may prescribe the following:

(a) the advice the entity may give;
(b) whenthe advice of the entity must be given;
(c) anything else in relation to the advice.
63C Requirement to give advice in relation to proposed
demolition
(1) This section appliesdf

@ an entityodos advice on an applicat
beensought as prescribed by regulation; and

Note See s 63B (3) (When demolition orders not to be isSwsdlice
on referral).

(b) the entity
(i) has given advice on the application; or

(i) has not given advice within the time prescribed for giving
the advce; and

(c) the construction occupations registrar has issued the demolition
order; and

(d) the plans for the demolition are substantially consistent with the
advice.

(2) For this section, if an entity fails to give advice sought within the time
prescrbed by regulation in relation to the application for a demolition
order referred to the entity, the entity is taken to have given advice
that the entity supports the application.
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Section 63C

(3) The entity must not act inconsistently with the advice in relation to
the application for the demolition order unléss

(a) further information in relation to the demolition proposed in the
application comes t o t he entity
information mentioned in subsection (4)); and

(b) the entity did not have thiairther information when the entity
gave the advice; and

(c) the further information is relevant to the advice the entity gave;
and

(d) the entity would have given different advice if the entity had the
further information before giving the advice.

(4) Subsection (3) (a) does not apply to further information in relation to
the demolition proposed in the application for the demolition order if
the informatiod

(&) was not required in the application; and
(b) is required by the entity after the demolitiorder is made; and

(c) is consistent in all significant respects with information already
provided by the applicant, except that it is more detailed.

(5) For this section, an entigcts inconsistentlyvith advice in relation
to an application for a deolition order i

(a) the advice is that the entity will issue or give an approval or other
thing in relation to the demolition order; and

(b) the demolition order is made; and
(c) the entity

(i) does notissue or give the approval or other thingistent
with the advice; or
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Section 63D

63D

(i) issues or gives the approval or other thing in a way, or
subject to a condition, that prevents the applicant carrying
out the demolition under the demolition order.

(6) Also for this section, an entitgcts inconsistentlywith advice in

(7)

relation to an application for a demolition ordéy if

(a) the advice is that an activity to which the application relates does
not require a particular authorisation (however described); and

(b) the entity prosecutes someone, or takesratbmpliance action,
in relation to the activity because the activity is carried out
without the particular authorisation.

Also for this section, an entitgcts inconsistentlywith advice in
relation to an application for a demolition order if théitgd

(@) refuses to do something required to be done by the entity to
allow the applicant to carry out the demolition under the
demolition order; or

(b) does something in a way, or subject to a condition, that prevents
the applicant from carrying out éhdemolition under the
demolition order.

Demolition ordersd application of pt 3

Part 3 (Building work), other than sectid@(1) (c),
section42 (1) (f) (i) and section 42 (2), does not apply to the
demolition of a building

(&) the construction ecupations registrar has issued a demolition
order to demolish the building; and

(b) the order is in force; and

(c) the demolition is carried out in accordance with the demolition
order.
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63E Completion of demolition workd affected residential
premises and eligible impacted property

(1) This section applies if a building the subject of a demolition order has
been demolished.

(2) The custodian of the land on which the building was located may
apply to the construction occupations registrar for a certificate to the
effect that the demolition has been carried out in accordance with the
demolition order (alemolition certificatg.

(3) The construction occupations registrar niaywritten noticeask the
custodian of the land on which the building was locatedfurther
information in relation to the demolition.

(4) The construction occupations registrar must issudemolition
certificate if the construction occupations registrar is satisfied that
(a) any further information required under subsec{®nhas been

provided; and
(b) the demolition has been carried out in accordance with the
demolition order.
64 Compliance with notices under pt 4

(1) A person commits an offence if the perdon
(a) is given a notice under this part; and
(b) contravenes the notice.

Maximum penalty: 50 penalty units.

(2) Each partner commits an offence if the partnegship
(a) is given a notice under this part; and
(b) contravenes the notice.

Maximum penalty: 50 penalty units.
(3) An offence against this section is a strict liability offence.
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Section 64

(4) Itis a defence to a prosecution for an offence against subsection (1)
or (2) if the aéefendant proves that the defendant

(a) paid a reasonable amount to have the work done by someone
else who was licensed to do the work; and

(b) believed on reasonable grounds that the other person would do
the work.

(5) Itis a defence to a prosecutitor an offence against subsection (2)
if the partner proves

(a) thao

(i) the partner did not know about the contravention of the
notice involved in the offence; and

(i) the partner took reasonable precautions and exercised
appropriate diligence to aid the contravention; or

(b) that the partner was not in a position to influence the partnership
in relation to the conduct involved in the contravention.
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Section 66

Part 5 Building occupancy

Division 5.1 Certificates of occupancy and other
certificates

66 Meaning of prescribed requirementsd div 5.1

In this division:
prescribed requirementsn relation to building work, meads

(a) if the building work involves handling asbestos or disturbing
friable asbestd@s the requirements 6f

() this Ad; and
(i) theWork Health and Safety Act 2Q1dr

(b) for any other building wor the requirements of this Act.

Note A reference to an Act includes a reference to the statutstyuiments
made or in force under the Act, including any regulation and the building
code 6eelegislation Act s 104).

66A Prescribed requirements and contraventions of s 439
div 5.1

(1) This section applies to building work undertaken in contravention of
section 43 (Stages of building work).

(2) Toremove any doubt, for this division, the building work is not taken
not to comply with the requirements of this Act only because doing
the work contravened section 43 if the work has been allowed to
proceed beyond the stage where the contravention happened in
accordance with a regulation under section 43 (1).
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Section 67

67

68

69

(1)

(@)

(1)

Registrar may have regard to documents given

In working out whether building work has been completed in
accordance with the prescribed requirements, the construction
occupations registrar may have regard to certificates and other
documents given to the registrar by a certifier under section 48.

To remove any aubt, this section does not limit the matters that the
construction occupations registrar may reasonably have regard to.

Effect of certificates under div 5.1

The giving of a certificate under this division in relation to a building
or part of a buildingloes not affect the liability of anyone to comply

with the provisions of a Territory law (including this Act) in relation

to the building or part of the building.

Certificates of occupancy

The construction occupations registrar must issue a icatéf of
occupancy for building work that involves the erection or alteration
of a building if, on application by the owner of the parcel of land
where the building work was carried out, the registrar is satisfied
tha

(a) the building work has been cofefed in accordance with the
prescribed requirements for the building work; and

(b) the building as erected or as altered is fit for occupation and use
as a building of the class stated in the approved plans for that
building work.

Note 1 If the building work only involved erecting part of a building, see s (3).

Note 2 Power to make a decision includes power to reverse or change the
decision (seéegislation Act s 180).
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Section 69

2)

(2A)

(2B)

If building work involving the erection or alteration of a building as
completed is not strictly in accordance with the prescribed
requirements for the building work but is substantially in accordance
with the requirements, the construction occupatiegsstrar may, on
application made by the owner of the parcel of land where the
building work has been carried out, issue a certificate that the building
as erected or as altered is fit for occupation and use as a building of
the class stated in the apprdya@ans for that building work.

The owner of a parcel of land where building work was carried out
may apply for a certificate under subsection (2B).

Note If a form is approved under s 151 for the application, the form must be
used.

The construton occupations registrar may issue a certificate in

relation to a building that the building as erected or altered is fit for

occupation and use as a building of the class stated in the certificate

ifd

(a) the registrar is not satisfied on reasonabteigds that building
work involving the erection or alteration of the building has been
completed in accordance, or substantially in accordance, with
the prescribed requirements for the building work; and

Note Prescribed requirements see s 66.

(b) the appicant has completed any certification process prescribed
by regulation in relation to the building or building work; and

(c) the building, or building work, is not excluded by regulation
from this subsection.

page 116

Building Act 2004 R40
Effective: 01/06/20-24/06/20 01/06/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Building occupancy Part 5
Certificates of occupancy and other certificates Division 5.1

Section 69

(2C) A certificate mentioned in subsectionB)2in relation to a building
must include a statement to the effectdhat

3)

(a) the construction occupations registrar is not satisfied on

(b)

(©)

reasonable grounds that building work involving the erection or
alteration of the building has been completed in ataace, or
substantially in accordance, with the prescribed requirements for
the building work; and

Note Prescribed requirements see s 66.

the giving of the certificate does not affect the liability of anyone
to comply with the provisions of a territofaw (including this
Act) in relation to the building; and

Note See s 68 (Effect of certificates under div 5.1).

part 6 (Residential buildingsstatutory warranties, standard
conditions, insurancand fidelity certificates) may not apply to
the buildng work.

If part of a building has been erected in accordance with the
prescribed requirements so far as they relate to the part of the
building, the construction occupations registrar may, on an
application made by the owner of a parcel of land wheduilding

is being erected, issue a certificate that the part of the building is fit
for occupation and use as a part of a building of the class stated in the
approved plans in relation to the building work.

(4) A regulation may prescrilde

(&) mattes that must be considered by the construction occupations

registrar in deciding whether a building is fit for occupation and
use; and
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Section 70

(b) requirements that must be satisfied before a certificate of
occupancy may be issued.

Note Power to make a statutorgstrument (including a regulation) includes
power to make different provision in relation to different matters or
different classes of matters, and to make an instrument that applies
differently by reference to stated exceptions or factors l(sgéslation
Act, s 48).

70 Cancellation of part certificate of occupancy
(1) This section appliesdf

(a) a certificate of occupancy has been issued under section 69 (3)
for a part of auilding; and

(b) the construction occupations registrar, on completion of the
whole of the building work, issues a certificate of occupancy for
the whole of the building.

(2) The construction occupations registrar must cancel the certificate of
occupang that relates to the part of the building.

70A Completion of building work involving demolition
(1) This section appliesadf

(&) building work involving the demolition of a building appears to
have been completed; and

(b) the certifier for the buildingvork is satisfied on reasonable
grounds that the work has been completed in accordance with
the prescribed requirements for the work.

(2) Within 7 days after the day the certifier is satisfied, the certifier must
give the construction occupations regstivritten advice that the
registrar would be justified in issuing a certificate for the building
work under section 71.
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Section 71

71

72

73

(1)

(@)

(1)

(2)

Certificate for building work involving demolition
This section appliesdf

(a) building work involving the demolition of a Bding has been
completed in accordance with the prescribed requirements for
the building work; and

(b) the certifier for the building work gives the construction
occupations registrar the written advice mentioned in
section70A.

The construction oamations registrar must, on application made by
the owner of the parcel of land where the building work was carried
out, issue a certificate to the effect that the building work was carried
out in accordance with the prescribed requirements for the work.

Certificate for building work involving erection of
structure

This section applies if building work involving the erection of a
structure on or attached to land or a building has been completed in
accordance with the prescribed requirements fobtiilding work.

The construction occupations registrar must, on application made by
the owner of the parcel of land where the building work was carried

out, issue a certificate to the effect that the building work was carried
out in accordance with th@escribed requirements for the work.

Certificates of occupancy and use for owner-builders

If the construction occupations registrar issues a certificate for
building work carried out by a person who holds an ovnegiders
licence, the certificate musclude a statement to the effect that part
6 (Residential buildings statutorywarranties, standard conditions,
insuranceand fidelity certificates) may not apply to the building
work.
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74 Government buildingsd application for fitness certificate
(1) Thissection applies to a buildingdif

(a) the building was erected on land that, when the building was
erected, was heid

() by the Commonwealth; or
(i) by the Territory; or

(i) by someone else under a lease from the Commonwealth;
and

(b) a certificde of occupancy or regularisation has not been issued
for the building.

(2) Application for a certificate that the building is fit for occupation may
be made by a person eligible to make the application under subsection
(3) or (4).

(3) If, when theapplication is made, the building is on land held under a
lease from the Commonwealth, the application may be made by the
lessee.

(4) If, when the application is made, the building is not on land held under
a lease from the Commonwealth, the applicatiay lve made &y

(a) if the land is held by a person, including the Territory, under a
tenancy from the Commonwealth, whether or not the occupier
is the tenant or a subtendnthe Commonwealth or the tenant;
or

(b) if the land is held under a tenancy frohe tTerritory, whether
or not the occupier is the tenant or a subtehdiné tenant; or

(c) for national lanéd the Commonwealth; or

(d) for Territory land the Territory.
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Section 75

(5) The application muét

(&) be in writing signed by or on behalf of the applicaamil

(b) provide sufficient information to allow the building to be
identified; and

(c) be accompanied by a copy of the plans and specifications
relating t@

(i) the erection of the building and any alteration to it; or
(i) the building when the apphtion is made; and

(d) state the purpose for which the building or each part of the
building is being used; and

(e) ifitisintended that any part of the building be used for a purpose
other than the purpose for which it is being used when the
applicaton is madd state the intended purpose.

Note A fee may be determined undetS0for this section.

75 Decision on s 74 application
(1) On receiving an application under section 74, the construction
occupations registrar must
(a) if satisfied that théuilding complies with subsection @)ssue
a certificate ¢ertificate of regularisation) that the building is fit
for occupation if each part of it is used only for the purpose
stated in the certificate; or
(b) in any other cage refuse to issue the cditiate.
(2) The building complies with this subsectiod if
(a) itis structurally sound and can withstand the loadings likely to
arise from its expected use; and
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(b) contains reasonable provisiondor

() the safety of people likely to be in the buildiif there is a
fire, including the provision of adequate facilities for
leaving the building; and

(i) the prevention and suppression of fire; and
(iif) the prevention of the spread of fire.

(3) To decide whether the building complies wghbsection (2), the
construction occupations regisar

(&) may require the applicant to provide a written statement by a
qualified licensed construction practitioner that deals with the
matters mentioned in subsection (2) (a) and (b), or such of the
maters as the registrar states; and

(b) may consider the statement.
(4) In this section:
gualified licensed construction practitioneneans an entity that

(a) is licened under th€€onstruction Occupations (Licensing) Act
2004 and

(b) i n t he construction occupations
sufficient expertise to provide a statement under subsection (3)
that would help the registrar to decide whether the building
complies with sukection (2).
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Section 76

76 Occupation and use of buildings
(1) A person commits an offenceif
(a) the person occupies or uses, or allows someone else to occupy
or use, a building or part of a building; and
(b) the construction occupations registrar has not isawedtificate
of occupancy for the building or part of the building.
Maximum penalty: 50 penalty units.
(2) A person commits an offenceéif
(a) the construction occupations registrar has issued a certificate of
occupancy for only a part of a buildintpé approved par, and
(b) the person occupies or uses, or allows someone else to occupy
or use, a part of the building for which no certificate of
occupancy has been issued; and
(c) the purpose of the use is not incidental to the use of the approved
part.
Maximum penalty: 50 penalty units.
(3) An offence under this section is a strict liability offence.
(4) In this section:
building does not include a building for which a certificate of
regularisation has been issued.
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Section 77

77 Use of buildings restricted
(1) A person commits an offenceif

(a) the person occupies or uses, or allows someone else to occupy
or use, a building or part of a buildifg

(i) for a building in relation to the erection or alteration of
which plans have been approved under thisdfat a
building or part of a building of a class other than the class
stated in the plans approved in relation to the most recent
building work that has been carried out in relation to the
building; or

(i) for a building in relation to the erection oreatition of
which plans have been approved only under the repealed
lawsd for a purpose other than that stated in the plans and
specifications approved in relation to the most recent
building work that has been carried out in relation to the
building; and

(b) the construction occupations registrar has not given written
approval for the occupation and use.

Maximum penalty: 50 penalty units.
(2) An offence against subsection (1) is a strict liability offence.

(3) The construction occupations registrar most,written application,
give his or her written approval for the occupation and use of a
building or part of a building as a building or a part of a building of a
class stated in the application if the construction occupations registrar
is satisfied that aeasonable certifier would, under this Act, approve
the plans for the erection of the building or padt if

(a) the building or part had not been erected and the certifier were
then and there considering the plans; and

(b) the plans required the buildirng part to be of the same class as
that stated in the application.
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Section 78

78

(4)

(5)

(1)

(2)

3)

If a parcel of land is held under a lease from the Commonwealth, an
approval given by the construction occupations registrar under
subsection (3) in relation to the parcel of landsdoet authoris@

(a) the use of the parcel for a purpose other than the purpose for
which the lease was granted; or

(b) the use of the parcel of land contrary to a provision, covenant or
condition of the lease.

In this section:

building does not inlwde a building for which a certificate of
regularisation has been issued.

Occupation and use of ex-government buildings

This section applies to a building for which a certificate of
regularisation has been issued that is

(&) on land held under l@ase or tenancy from the Commonwealth
by a person other than the Territory; or

(b) on land held under a sublease or tenancy from the Territory.

A person must not occupy or use, or allow anyone else to occupy or
use, the building, or a part of theilding, for a purpose other than
the purpose stated in the certificate of regularisation.

Maximum penalty: 50 penalty units.

An offence against this section is a strict liability offence.
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Section 79

79
1)

(2)

3)

(4)

(5)

(6)

Action by registrar on unauthorised use of building etc

In this section:

building occupancy offence sectiomeans any of the following
sections:

T section 76 (Occupation and use of buildings);

T section 77 (Use of buildinggstricted;

T section 78 (Occupation and use ofgovernment buildigs).

This section applies if, after being convicted for an offence against a
building occupancy offence section, a person continues to use or
continues to allow someone else to use a building or a part of a

building in contravention of the section fan offence against which
the person has been convicted.

The construction occupations registrar may, by written notice to the
occupier or to the person allowing the occupation (or Both)

(a) for a conviction for an offence against sectio® f@quirethe
building to be vacated within the period stated in the notice; or

(b) for a conviction for an offence against section 77 or seGi#n
require the occupation or use of the building or the part of the
building in contravention of that section to stothin the period
stated in the notice.

A person to whom a notice under subsection (3) is given must not fail
to comply with the notice.

A person who contravenes subsection (4) commits an offence, in
relation to each day the person contravenesubsection (including
any day when the person is convicted of an offence).

Maximum penalty: 50 penalty units.

An offence against subsection (5) is a strict liability offence.
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Section 80

80
1)

(2)

(3)

81
1)

(2)

3)

Copies of certificates of occupancy and regularisation

A copy of each certificate issued under this part must be kept in the
construction occupations registraraos

Anyone may inspect a certificate at the construction occupations
registraros office during the hours

If the construction occupations registrar issues a certificate under

section69 (Certificates of occupancy) for a building or part of a

building and a copy of a certificate of occupancy for the building or

part of a building is @&lfficeshdy being
registrar must replace the earlier certificate with a copy of the later

certificate.

Safe live load plates

If a certificate is issued under this part on the completion of a%Jass
class 6, class 7, class 8 or class 9 building agherrompletion of the
alteration of such a building, the owner of the building must attach,
in a conspicuous place on the walls of each storey of the foguilihi

a way approvetly the construction occupations registrar, the number
of metal plates of aize and form approvebly the registrar showing
the maximum live load for which the floor on that storey has been
designed.

Maximum penalty: 5 penalty units.

An approval under subsection (1) is a notifiable instrument.
Note A notifiable instrument must be notified under thegislation Act
The owner of a building commits an offence if

() the building is altered; and

(b) alater certificate issued under this part for the altered building;
and

R40
01/06/20

Building Act 2004 page 127
Effective: 01/06/20-24/06/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14

Part 5 Building occupancy
Division 5.1 Certificates of occupancy and other certificates

Section 82

(c) when the certificate is issued, the safe live load for a floor of the
altered building is different from that shown for that floor on the
metal plates attached to the walls of the floor under
subsetion (1); and

(d) the owner does not substitute other plates showing the current
maximum safe live load for the floor.

Maximum penalty: 5 penalty units.

(4) The owner of the building must maintain each plate attached under
this section.

Maximum penalty:5 penalty units.

(5) A person must not occupy a building or part of a building in relation
to which plates are required to be attached or substituted under this
section before they have been so attached or substituted.

Maximum penalty: 5 penalty units.

(6) An offence against this section is a strict liability offence.

82 Exceeding safe live load

(1) The owner and occupier of a building in relation to a floor of which a
metal plate mentioned in section 81 shows a maximum live load must
each ensure théhe maximum live load shown on the metal plate is
not exceeded on that floor.

Maximum penalty: 50 penalty units.

(2) An offence against this section is a strict liability offence.
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and fidelity certificates
Interpretationd pt 6 Division 6.1

Section 84

Part 6 Residential buildingsd statutory
warranties, standard conditions,
insurance and fidelity certificates

Division 6.1 Interpretationd pt 6

84 Definitionsd pt 6

In this part:
actuary, for an approved scheme, does not include a special actuary.

approval criteria means the requirements determined under
section99 (Approval criteria for schemes).

approved schemeneans a fidelity fund scheme approved under
section 96.

builder, in relation to residential building work or a residential
building, means the entity stdteto be the builder in the
commencement notice for the building work or building.

building does not include paving or a structure that is a fence,
retaining wall, outdoor swimming pool, outdoor ornamental pond,
mast, antenna, aerial, advertising devicéicer sign.

building work does not include work in relation to the demolition of
a whole building.

complying residential building work insuranceneans an insurance
policy issued in relation to insurable residential building work that
complies with sectio 90.

cost of building work, means the cost of the work as worked out
under section 86.

fidelity certificate for building work, means a certificate issued for
the building work by the trustees of an approved scheme.
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Section 84

fidelity fund schemaneans a schemerfa building industry fidelity
fund established under a trust deed.

insurable residential buildingneans a residential buildiég

() the residential parts of which (other than a part of the building
that is a structurally integral adjunct to the building)e
classified as a class 1 or claseesidential building; and

(b) that has no more than 3 storeys at any point, excluding any
storey used exclusively for parking.

Examples

1 A building has 2 wings, which are structurally independent of each other. Th
north wing has 3 storeys including the ground storey. The south wing has 6
storeys including the ground storey. All storeys contain residential units. The
north wing is an insurable residential building. The south wing is not an
insurable residential lilding because it is 6 storeys.

2 Abuilding has 2 wings that are dependent on each other for structural support.
The north wing has 3 storeys including the ground storey. All storeys contain
residential units. The lower 3 storeys of the south wing tretarally
integrated with the north wing. A structural instability in any of the lower 3
storeys in the south wing could compromise the structural integrity of both
wings of the building. The south wing storeys that are higher than the north
wing are $ructurally independent of the north wing. The north wing of the
building is an insurable residential building. The lower 3 storeys of the south
wing are an insurable residential building to the extent that they are a
structurally integral adjunct to thmiilding as a whole. The upper 3 storeys of
the south wing are not an insurable residential building because they are over
3 storeys and not a structurally integral adjunct to the building.

insurable residential building workneans residential building work
in relation to an insurablesidential building.

prudential standards means the standards determined under
section103.

residential buildingmean$

(a) a building intended mainly for private residential use; or
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Section 84

(b) partof a building mentioned in paragraph (a) (whether or not the
part is intended for private residential use) if the part provides
structural support, or is a structurally integral adjunct, to the
building.

Examples

1 A hbuilding has shops on its ground stoesd hotel accommodation on its 2nd
and 3rd storey. The building is not a residential building because it is not used
mainly for private residential use.

2 A 4-storey residence has a parking garage as its ground storey. A structural
instabilityinthegaage coul d compromise the buildincg
The garage is a residential building because it is a part of the building that is a
structurally integral adjunct to the building and the building is a residential
building.

3 A ssingle storeyresidence has a garage attached at the side. The roof trusses
of the building span across the residence and garage in a single span.
A structural instability in the garage could compromise the structural integrity
of the roof trusses and, because of tbatmpromise the structural integrity of
the building. The garage is a residential building because it is a part of the
building that is a structurally integral adjunct to the building and the building
is a residential building.

4  Asingle storey residend®s a garage attached at the side and under the same
roofline as the residence. The garage is mainly used for cars and is not for
residential use. No structural elements of the residence depend on the garage
for structural integrity. A structural instidiby in the garage could not
compromise the structural integrity of the residence. The garage is not a
residential building because it is not a structurally integral adjunct to a building
intended primarily for residential use. The residence, aparttiiergarage, is
a residential building.

residential building work means building work in relation to a
residential building.

special actuarg see section 122 (Special actuary to investigate
liabilities).

storeydoes not include a storey below the groundestor
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Section 85

85 Meaning of completion day for pt 6
(1) Inthis part:

completion day for residential building work, means the day the
work is completed or the day the contract relating to the work ends,
whichever is the later.

(2) Without limiting subsection (1)the work is taken to have been
completed no later than the day a certificate of occupancy (if any) is
issued for the work.

86 Cost of building work for pt 6
(1) For this part, theostof building work i

(a) ifacontract has been entered into forgiag out of the building
workd the cost of the work as fixed by the contract; or

(b) in any other case

() an amount agreed between the construction occupations
registrar and the builder; or

(i) if an amount is not agreddan amount worked out by the
registrar.

(2) For subsection (1), theostof building worl®

(a) includes the cost of any engineering service in relation to the
land where the building work is to be carried out; but

(b) does not include the cost of the land where the building work is
to be carried out.
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Section 87

Division 6.2 Statutory warranties

87

87A

88
1)

)

Residential building work to which pt 6 does not apply
This part does not apply in relation to residential building @ork

(a) carried out or to be carried out by or for the Territory or the
Commonwelh, a Territory authority or an authority established
under a Commonwealth Act; or

(b) in relation to which an owneauilders licence has been granted;
or

(c) if the cost of the work is less than the amount@tbed under
the regulations.

Residential building work to which div 6.2 does not apply

This division does not apply to residential building work prescribed

by regulation.

Statutory warranties

By force of this section, every contract for the sale of a residential
building, andevery contract to carry out residential building work to
which the builder is a party, is taken to contain a warranty under this
section.

The builder warrants the following in relation to residential building
work:

(a) that the work has been or whlke carried out in accordance with
this Act;

(b) that the work has been or will be carried out in a proper and
skilful way and

(i) in accordance with the approved plans; or
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Section 88

(i) if the work involves or involved handling asbestos or
disturbing friable dsesto® in accordance with approved
plans that comply with this Act in relation to the asbestos;

(c) that good and proper materials for the work have been or will be
used in carrying out the work;

(d) if the work has not been completed, and the contraes ahot
state a date by which, or a period within which, the work is to
be completed that the work will be carried out with reasonable
promptness;

(e) if the owner of the land where the work is being or is to be
carried out is not the builder, and the @vexpressly makes
known to the builder, or an employee or agent of the builder, the
particular purpose for which the work is required, or the result
that the owner desires to be achieved by the work, so as to show
that the owner i sskilantljydgmegt on t he
that the work and any material used in carrying out the work is
or will be reasonably fit for the purpose or of such a nature and
quality that they might reasonably be expected to achieve the
result.

(3 Each of t he owtitle suéceedsstaitibeaights ®fdhe s
owner in relation to the statutory warranties.

(4) The warranties end at the end of the period prescribed under the
regulations after the completion day for the work.

(5) In subsection (2):
ownermeansg

(@) for a contract mentioned in subsection (1) for the sale of a
residential building the person to whom title in the land where
the building was built is transferred under the contract; or

(b) for a contract mentioned in subsection (1) to carry out residential
building workd the owner of the land where the work is to be
carried out under the contract.
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Section 89

89 Builderdos |iability

This Act does not limit the liability a builder would have to anyone
apart from this Act.

Division 6.2A Standard conditions
89A Residential building work contract to which div 6.2A does
not apply

This division does not apply to a residential building work contract if
the cost of the residential building work under the contract is less than
the amount prescribed by regulation.
89B Meaning of residential building work contractd div 6.2A
(1) In this division:
residential building work contractneans a contrait

(a) to carry out residential building work, which the builder is a
party; or

(b) for the sale of a residential buildingr part of a residential
building, if the contract involves carrying out residential
building work; or

(c) to arrange for someone else to carry out residential building
work.

Note If a form is approved under s 151 for this provision, the form must be
usel.

(2) For this division, a contragbvolvescarrying out residential building
work ifd

(a) the contract is to purchase a residential building before, at, or
after the completion of residential building work; or

(b) the completion of the contract depends on the completion of
residential building work; or
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Section 89C

(c) progress payments under the corttratate to the progress of
residential building work.

89C Standard conditions for residential building work

contract

(1) A regulation may prescribe the following for a residential building
work contract:

(a) a standard condition;

(b) the meaning of aetm used in a residential building work
contract (grescribed term

(2) A person commits an offenceéif
(a) the person enters into a residential building work contract; and
(b) under the contract the pergon
(i) is required to carry out residentialilding work; or

(i) sells a residential building, or part of a residential building,
and carrying out residential building work is involved in
the contract; or

(i) arranges for someone else to carry out residential building
work; and

(c) the residenal building work contract does not includle
(i) each standard condition; or

(i) if the residential building work uses a prescribed term
the meaning of the prescribed term.

Maximum penalty: 10 penalty units.
(3) An offence against this section istict liability offence.
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Section 89D

89D Required documents for residential building work
contract

(1) A regulation may prescribe the documents (gouired documents
that must be attached to a residential building work contract.

(2) A person commits an offencii
(a) the person enters into a residential building work contract; and

(b) under the contract the pergbn
(i) is required to carry out residential building work; or

(i) sells a residential building, or part of a residential building,
and carrying outesidential building work is involved in
the contract; or

(i) arranges for someone else to carry out residential building
work; and

(c) the required documents are not attached to the residential
building work contract.

Maximum penalty: 10 penalty usi
(3) An offence against this section is a strict liability offence.

89E Prohibited conditions for residential building work
contract

(1) A regulation may prescribe a prohibited condition for a residential
building work contract.

(2) A prohibited coudition, that is included in a residential building work
contract,is void.
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Section 90

Division 6.3 Residential building insurance

90 Complying residential building work insurance

(1) An insurance policy issued fansurableresidential building work
complies with tis section i®

(a) itisissued by an authorised insurer; and

(b) it provides for a total amount of insurance cover of at least the
amount prescribed under the regulations, or the cost of the work,
whichever is less, for each dwelling that forms pathefwork;
and

(c) if the builder is not the owner of the land where the work is to
becarriedodi t i nsures the owner and th
in title for the period beginning on the day the certifier for the
work issues a building commencement notiogler section 37
for the work and ending at the end of the period prescribed under
the regulations after the day a certificate of occupancy is issued
for the work; and

(d) if the builder is the owner of the land where the work is to be
carried o itinsur es the buil dero6és success
period beginning on the day the title in the land is transferred to
someone else and ending at the end of the period prescribed
under the regulations after the day a certificate of occupancy is
issued for thevork; and

(e) the whole of the premium payable for the period has been paid;
and

() it insures the owner (if the builder is not the owner) and the
owner 6s successors in title again
enforce or recover under tieentract under which the work has
been, is being or is to be carried out because of the insolvency,
disappearance or death of the builder; and
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Section 90

(g) it insures the owner (if the builder is not the owner) and the
owner 6s successor eflogsmesuttimgtirome agai ns
a breach of a statutory warranty; and

(h) it insures the owner (if the owner is not the builder) and the

owner 6s successors in title again
because of the builderdés degligenc
and

(i) it provides that a claim under it may only be made within the
period prescribed under the regulations, or a stated longer period
after the claimant becomes aware of the existence of grounds for
the claim; and

() the form of the policy has beeapproved in writing by the
construction occupations registrar.

(2) However, if the owner is a developer, the insurance is taken to comply
with subsection (1) (c), (f), (9)
successors in title, even though it does nair@she owner.

(3) To remove any doubt, an insurance policy issued in relation to
insurableresidential building work may exclude claims other than
those in circumstances in which the builder is insolvent, dead or has
disappeared.

(4) In this section:

developer for insurableresidential building work, means a person for
whom the work is done in a building or residential development
where 4 or more of the existing or proposed dwellings are or will be
owned by the person.

insolven® a builder is taken tbe insolvent i

(a) for abuilderwhois an individuad the builder is bankrupt or
personally insolvent; or

R40 Building Act 2004 page 139
01/06/20 Effective: 01/06/20-24/06/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Part 6

Residential buildingsd statutory warranties, standard conditions, insurance
and fidelity certificates

Division 6.3 Residential building insurance

Section 91

91

92

(1)

(2)

(3)

(4)

(b) for abuilderwhois a corporatiod the builder is being wound
up, has had a receiver other controlleappointed, has entered
into a deed ofcompanyarrangement with its creditors @&
otherwise under external administration under the
CorporationsAct, chapter 5

Note Bankrupt or personally insolver@ see theLegislation Act,
dictionary, ptl.

Provisions of residential building insurance policies

A complying residential building insurance policy may provide that
the authorised insurer who issues the policy is not liable for the
amount prescribed under the reguas, or the stated lesser amount,
of each claim.

In calculating the amount of the premium payable in relation to a
complying residential building insurance policy, the value of the
work is taken to be equal to the cost of the work.

A provision, sipulation, covenant or agreement that negatives, limits
or modifies or purports to negative, limit or modify the operation of
this part is void.

A complying residential building insurance policy

(&) is not be taken to be invalid only because ittaors a term,
condition or warranty not contained in the form of policy
approved by the construction occupations registrar; but

(b) aterm, condition or warranty mentioned in paragraph (a) is void.

Buil derds misrepresentatiolty et c

An authorised insurer is not entitled to avoid liability under a

complying residential building insurance policy only because the
policy was obtained by misrepresentation or nondisclosure by the
builder.
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Section 93

93

(1)

)

3)

(4)

Claims if builder insolvent and work unfinished
This section appliesdf

(@) a builder is not the owner of the land where the builder is
carrying outinsurableresidential building work; and

(b) the builder fails to complete the work because the builder
becomes insolvent; and

(c) theowner has paid the builder part or all of the cost of the work;
and

(d) the work is insured under a complying residential building
insurance policy.

The owner is not entitled to recover from the insurer any amount by
which the amount paid exceeds tost of the work done.

However, if the owner has paid a deposit on the work and the cost of
any work done is less than the amount of the deposit, the owner may
recover from the insurer the lesser of the following amounts:

(@) the amount of the depib¢ess the cost of any work done;

(b) the amount prescribed under the regulations less the cost of any
work done.

In this section:

deposit in relation toinsurableresidential building work, means an
amount that was paid or payable by the owndhéobuilder, under
the contract to carry out the work, before the beginning of the work.

insolven® see section 90 (4).
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Section 94
94 Recovery from builder

(1) This section appliesaf

(a) a court gives judgment in favour of a person in relation to a
matter for whiti the person is insured under a complying
residential building insurance policy; and

(b) the insurer is a party to the proceeding in which the judgment is
given; and

(c) the judgment is not satisfied in full within 30 days after the day
judgment is entexd.

(2) The judgment creditor may apply to the court for a direction that
judgment be entered in favour of the creditor against the authorised
insurer who issued the policy.

(3) The judgment creditor must give the insurer at least 7 days written
notice d his or her intention to make an application.

(4) A judgment entered against an authorised insurer is enforceable only
to the extent that it had not been satisfied at the time the judgment
was entered.

(5) An authorised insurer may, in addition to arlgey right or remedy,
recover from a builder in relation to whose work a complying
residential building insurance policy was issued so much of the
following as the insurer has paid under or because of the policy:

(a) any judgment entered or obtained agathe insurer; and

(b) any amounts paid by the insurer in payment, settlement or
compromise of a claim or judgment against the builder or of a
judgment entered or obtained against the insurer; and

(c) the costs of, and expenses reasonably incurredheynsurer.
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95 Duties of insurers
(1) A person commits an offenceif

(a) the person has been an authorised insurer in the business of
issuing residential building insurance policies; and

(b)) the person ceases to be in that bu
to carry on insurance business is cancelled unddnsueance
Act 1973(Cwilth); and

(c) the person failso notify the construction occupations registrar
of the cessation or cancellation within 7 days after the day of
cessation or cancellation.

Maximum penalty: 50 penalty units.
(2) An offence under subsection (1) is a strict liability offence.

(3) An authorised insurer must not represent that an insurance policy
issued or to be issued by the insurer is complying residential building
work insurance if the insurer knows that it is not.

Maximum penalty: 250 penalty units.

(4) On or before 31 July in eachare an authorised insurer must give a
written statement to the construction occupations registrar in relation
to claims on residential building insurance policies dealt with by the
insurer in the financial year ending on the previoug\te, stating
the ollowing:

(@) the number of claims;

(b) the amount of each claim;

(c) the number of claims that were paid;

(d) the amount paid on each claim;

(e) if a claim was rejectddl the reason for its rejection.

Maximum penalty: 100 penalty units.
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Section 96

(5) An offence against subsection (4) is a strict liability offence.

Division 6.4 Approved fidelity fund schemes

96 Approval of fidelity fund schemes
(1) The planning anthnd authority maypprove a fidelity fund scheme.
(2) An application for approval of fdelity fund scheme muét
(a) be signed by all the trustees of the scheme; and
(b) be accompanied By

() a copy of the trust deed certified in accordance with the
approval criteria; and

(i) any other information prescribed under the approval
criteria.

(3) The planning and land authority may approve a fidelity fund scheme
only if the scheme complies with the approval criteria.

(4) An approval is a notifiable instrument.

Note A notifiable instrument must be notified under thegislation Act

97 Additional information for approval of scheme etc

(1) This section applies if the trustees of a fidelity fund scheme apply to
the planning and land authority for approval of sseeme.

(2) The planning and land authority may, by written notice given to the
trustees, require theustees to give the authority

(a) stated additional information or documents that the authority
reasonably needs to decide the application; or
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Section 98

98

99

3)

(1)

(2)

(b) astaementabout a stated matter in relation to information or
documents provided in relation to the application.

Note It is an offence to make a false or misleading statement, give false
or misleading information or produce a false or misleading
document geeCriminal Code pt 3.4).

The planning and land authority need not consider the application
further until the trustees comply with the requirement.

Authority may require changes to scheme

Before approving a fidelity fund scheme, the planning and land
authority may require changes to be made to the scheme to ensure
that it complies with this Act.

Note A reference to an Act includes a reference to the statutory instruments
mace or in force under the Act, including regulations and disallowable
instruments (sekegislation Act s 104).

Approval criteria for schemes

The Minister maydetermine requiments (theapproval criterig for
this Act with which a fidelity fund scheme must comply to be an
approved scheme.

The approval criteria must include requirements in relatidén to

(a) the management of the fidelity fund scheme in accordance with
the tust deed; and

(b) qualifications or suitability for appointment as a trustee of the
scheme; and

(c) the powers and duties of the trustees; and
(d) the financial management of the scheme; and

(e) the building work for which a fidelity certificate may lissued,
or must not be issued, under the scheme; and
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Section 100

(3)

(4)

100
1)

(2)

®3)

(4)

() the people who can and cannot make claims under a fidelity
certificate; and

(g) applications for claims under fidelity certificates issued under
the scheme; and

(h) dealing with claims under trecheme; and
(i) complying with the prudential standards.

The approval criteria may apply, adopt or incorporate a law or
instrument, or a provision of a law or instrument, as in force from
time to time.

Note 1 The text of an applied, adopted or inporated law or instrument,
whether applied as in force from time to time or as at a particular time, is
taken to be a notifiable instrument if the operation oltbgislation Act
s 47 (5) or (6) is not disapplied (s&é7 (7)).

Note 2 A notifiable instrument must be notified under thegislation Act
A determination is a disallowabiestrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under thesgislation Act

Approval of scheme may be conditional

The approval of a fidelity fund scheme may be given subject to
conditions.

A condition may be expressed to have effect despite anything in the
prudential standards.

The trustees of an approved scheme each commit an offence if the
trustees fail to ense that the scheme complies with the conditions of
the schemebs approval

Maximum penalty: 60 penalty units.

An offence against this section is a strict liability offence.

page 146

Building Act 2004 R40
Effective: 01/06/20-24/06/20 01/06/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14
http://www.legislation.act.gov.au/a/2001-14
http://www.legislation.act.gov.au/a/2001-14

Residential buildingsd statutory warranties, standard conditions, insurance Part 6

and fidelity certificates
Approved fidelity fund schemes Division 6.4

Section 101

101
1)

(2)

3)

102
1)

)

®3)

(4)

Application for changes to approved scheme

The trustees of an apped scheme may apply in writing to the
planning and land authority to change the scheme.

The application muét
(a) be signed by all the trustees of the scheme; and

(b) set out the proposed change to the scheme and the reasons for
the change.

This section does not apply to a change to the scheme declared under
the prudential standards to be a change to which this section does not

apply.
Approval of changes to approved scheme

The planning antand authority maypprove or refuse to approge
change to an approved scheme.

The planning and land authority must refuse to approve a change to
the scheme if not satisfied that the scheme as proposed to be changed
would continue to meet the approval criteria and the prudential
standards.

This section does not apply to a change to the scheme declared under
the prudential standards to be a change to which this section does not

apply.
An approval or refusal to approve is a notifiable instrument.

Note A notifiable instrument must be notfil under théegislation Act
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Section 103

103 Prudential standards

(1) The Minister maydetermine standards (tpeudential standardgfor
this Act relating to prudential matters that must bmplied with by
an approved scheme.

Note Power given under an Act to make a statutory instrument includes power
to make different provision for different categories, eg different kinds of
schemes (seeegislation Act s 48).

(2) The prudential standards néay
(&) require approval of the trustees of the approved scheme; and
(b) make provision in relation &
(i) the capital adequacy of the scheme; and
(i) the valuation ofiabilities; and

(i) the effectiveness of risk management strategies and
techniques; and

(iv) requiring the giving of information to the commissioner for
fair trading, or any other entity prescribed under the
prudential standards, about decisions lgytthstees to pay
or refuse to pay claims.

Note An Act that authorises the making of a statutory instrumenpiiedential
standards) also authorises an instrument to be made with respect to any
matter required or permitted to be prescribed under the rsitigplaw
or that is necessary or convenient to be prescribed for carrying out or
giving effect to the authorising law (skegislation Act s 44).

(3) The prudential standards néay

(@) provide for the exercise of discretions under the standards,
including discretions to approve, impose, adjust or exclude
particular prudential requirements in relation of an approved
scheme; and
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Section 104

(b) apply, adopt or incorporate a law or instrumemta provision
of a law or instrument, as in force from time to time.

Note 1 The text of an applied, adopted or incorporated law or instrument,
whether applied as in force from time to time or as at a particular time, is
taken to be a notifiable instrumahthe operation of theéegislation Act
s 47 (5) or (6) is not disapplied (s&é7 (7)).

Note 2 A notifiable instrument must be notified under thegislation Act
(4) A determination under this section is a disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under thesgislation Act

(5) In this section:

prudential matters for an approved scheme, means matters relating
to the conduct by the trustees of
affairsd

(@ inawaythak eeps the schemeds affairs
position; and

(b) with integrity, prudence and professional skill.

104 Compliance with prudential standards by trustees

(1) The trustees of an approved scheme each commit an offence if the
trustees fail teensure that the scheme complies with the prudential
standards.

Maximum penalty: 60 penalty units.

(2) An offence against this section is a strict liability offence.

105 Notice to trustees to comply with prudential standards

(1) This section applies ihe planning and land authority is satisfied on
reasonable grounds that an approved scheme

(a) is contravening a provision of the prudential standards; or
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106

(2)

(3)

(4)

(5)

(1)

(2)

3)

(b) s likely to contravene a provision of the prudential standards in
a way that is likely taive rise to prudential risk.

The planning and land authority may, by written notice given to the
trustees of the approved scheme, require the trustees to comply with
a provision of the prudential standards within a stated time.

The trustees musbmply with the notice despite anything in the trust
deed or in any contract or arrangement to which they are a party.

The trustees of an approved scheme each commit an offence if the
trustees fail to comply with a notice given to the trustees uhdser
section.

Maximum penalty: 60 penalty units.

An offence against this section is a strict liability offence.

Notice to trustees requiring information

The planning and land authority may, by written notice given to the
trustees of an appved scheme, require the trustees to give the

aut hority stated information about
ability to meet its liabilities and potential liabilities at a particular date

or time or at particular intervals, including, for exampleginfation

aboud

o} )

@ the schemeds |iabilities and poter

(b) contributions to the scheme; and
(c) administrative or other costs of the scheme; and
(d) claims received by the scheme.

The notice must state a reasonable periodcéonplying with the
notice.

Without limiting subsection (1) (d), the notice may require
information aboud

(&) the number of claims received by the scheme; and
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Section 107

(4)

(5)
107

(1)

(b) the amount of each claim; and

(c) the number of claims that have been paid; and
(d) the amount paid on each claim; and

(e) if a claim was rejectedl the reason for its rejection.

The trustees of an approved scheme each commit an offence if the
trustees fail to comply with a notice given to the trustees under this
section.

Maximum perlty: 60 penalty units.

An offence against this section is a strict liability offence.
Suspension or cancellation of approval of approved
scheme

The planning and land authority may take action under this section in
relation to an approvedIseme on any of following grounds:

(a) the trustees of the scheme have contravened this Act or another
Territory law in relation to the scheme;

Note A reference to an Act includes a reference to the statutory
instruments made or in force under the Act¢luding
regulations and disallowable instruments ($exgislation
Act, s 104).

(b) the scheme is insolvent and is unlikely to return to solvency
within a reasonable time;

(c) the scheme has inadequate capital and is unlikely to have
adequate capital within a reasonable time;

(d) the scheme is, or is likely to become, unable to meset i
liabilities;

(e) there is, or there may be, a
assets;
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(@)

(3)

(4)

(5)

(6)

M there i s, or there may be, a
financial condition;

(g) the scheme has ceased to issue fidelity certificates in@ie A

(h) aground prescribed under the prudential standards exists for the
suspension or cancellation of the approval of the scheme.

If the planning and land authority proposes to suspend or cancel the
approval of the scheme, the authority must dhe trustees of the
scheme a written notiée

(a) stating the grounds on which the authority proposes to suspend
or cancel the approval; and

(b) stating the facts that, in t
grounds; and

(c) telling the trustees thathe trustees may, within a stated
reasonable time, give a written response to the authority about
the matters in the notice.

If, after considering any response given under subsection (2) (c), the
planning and land authority is satisfied that the gdsu for
suspending or cancelling the approval have been estahlitihe
authority maysuspend or cancel the approval.

If the planning and land authority suspends or cancels an approval,
the authority must give written notice of the suspension or
canellation to the trustees.

Suspension or cancellation of an approval takes effect on the day
when notice of the suspension or cancellation is given to the trustees
or, if the notice states a later date of effect, that date.

A suspension or cancation under this section is a notifiable
instrument.

Note A notifiable instrument must be notified under ttegislation Act
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Section 108

108 Cancellation of approval on application

(1) The plaaning and land authority maygancel the approval of an
approved scheme if the trustees of the scheme ask the authority, in
writing, to do so.

(2) If the planning and land authority cancels the approval, the authority
must give written notice of the canlagion to the trustees.

(3) A cancellation under this section is a notifiable instrument.

Note A notifiable instrument must be notified under ttesgislation Act

109 Orders consequential on etc suspension or cancellation

(1) If the planning and land authority suspends or cancels the approval of
a fidelity fund scheme under this division, the authority may apply to
the Supreme Court for orders to give effect to, or consequential on,
the suspension or cancellation.

(2) On application under subsection (1), the Supreme Court may make
the orders it considers just, includéng

(&) orders for the windingip of the scheme; and

(b) orders in relation to the assets and liabilities of teme.

110 Address for service for trustees

(1) Thetrustees of an approved scheme must, at all times, have an address
for service in the ACT for this Act.

(2) An address becomes the address for service for the trustees when
written notice of theaddress is given by the trustees to the planning
and land authority.

(3) The address continues to be the address for service until the planning
and land authority is given written notice by the trustees of another
address for service for the trustees.
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Section 111

Division 6.5 Auditors and actuaries of approved
schemes

111 Appointment of auditor and actuary for approved scheme

(1) The trustees of an approved scheme must agpoint
(a) an auditor for the scheme; and

(b) an actuary for the scheme.

Note For the making ofappointments (including acting appointments), see
Legislation Act pt19.3.

(2) Within 6 weeks after a person stops being the auditor or actuary for
an approved scheme, the trusteeust appoint someone else to be
auditor or actuary.

(3) A person may only hold an appointment as auditor or actuary for an
approved schemedf

(a) the planning and land authority has approved the appointment
and its terms; and

(b) the approval has nbieen revoked.

(4) The appointment of a person as auditor or actuary for an approved
scheme cannot take effect while an appointment of someone else in
that position is current.

112 Approval of appointment of auditor or actuary

(1) The trustees of an appred scheme may, in writing, ask the planning
and land authority to approde

(a) the appointment of a person as auditor for the scheme; or
(b) the appointment of a person as actuary for the scheme.

(2) The planning and land authority may approve theoapment only
if satisfied that the person meets the eligibility criteria for the
appointment prescribed under the prudential standards.
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Section 113

(3) The planning and land authority must give the trustees notice of the
aut horityos deci s iapprovetthe appagnmend. v e

(4) If the planning and land authority refuses to approve an appointment,
the notice must include the reasons for the refusal.

Note For what must be included in a statement of reasons, séedigation
Act, s 179.

113 Revocation of approval of appointment of auditor or
actuary

(1) The planning and land authority may, in writing, revoke the approval
of a per s cent@s auditqr proactmaty rfor an approved
scheme if satisfied that the perdon

(@) has failed to exercise adequately and properly the functions of
the appointment under this Act; or

Note A reference to an Act includes a reference to the statutory instruments
made or in force under the Act, including regulations (segislation
Act, s 104).

(b) does not meet 1 or m® of the criteria for fithess and propriety
prescribed under the prudential standards; or

(c) does not meet the eligibility criteria for the appointment
prescribed under the prudential standards.

(2) The revocation of the approval takes effect on thetk@ revocation
is made.

(3) The planning and land authority must give a copy of the revocation
to the person and to the trustees of the approved scheme.
114 When person stops holding appointment as auditor or
actuary

A person stops holding an appointrh@s auditor or actuary of an
approved schemedf
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Section 115

115

116

(1)

(2)

3)

(1)

)

@ the approval of the personos
section 113; or

(b) the person resigns the appointment by giving written notice to
the trustees of the approved scheme; or

(c) the trusteesred the appointment by giving written notice to the
person.

Notification of appointment or ending of appointment of
auditor or actuary

Within 14 days after the day the trustees for an approved scheme
appoint a person as auditor or actuary for ttigeme, the trustees
must give the planning and land authority written notice of the
appointment and anything else prescribed under the prudential
standards.

Within 14 days after the day a person stops being auditor or actuary
for an approved schemégttrustees must give the planning and land
authority written notice of that event, including the date when it
happened and the reasons for and circumstances of that event.

Subsection (2) does not apply in relation to the revocation by the
planning ad | and aut hority of t he
appointment.

Compliance with prudential standards by auditors and
actuaries

The auditor or actuary for an approved scheme commits an offence if
the auditor or actuary contravenes the prudential stdadarelation

to the exercise of his or her functions as auditor or actuary for the
scheme.

Maximum penalty: 60 penalty units.

An offence against this section is an offence of strict liability.
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Section 117
117 Auditor and actuary to tell authority if scheme insolvent

etc

The auditor or actuary for an approved scheme commits an offence if
the auditor or actuaéy

(a) forms the belief th&x

() the scheme is insolvent, or there is a significant risk that it
will become insolvent; or

(i) the trustees have coatrened this Act or another Territory
law in relation to the scheme; and

Note A reference to an Act includes a reference to the statutory instruments
made or in force under the Act, including regulations and prudential
standards (seleegislation Act s 104).

(b) fails to give the planning and land authority written notice about
the matter within 7 days after the day the auditor or actuary
forms the belief.

Maximum penalty: 10@enalty units, imprisonment for 1 year or
both.

118 Giving of information to authority by auditor or actuary
etc

(1) This section applies to a person who is, or has been, an auditor or
actuary for an approved scheme.

(2) The person may give informatioa the planning and land authority
about the approved scheme if the person considers that giving
information will assi st the author
functions under this part.

(3) If this section applies to a person, the planning and larftbatyt
may, by written notice given to the person, require the person to give
stated information about the approved scheme to the authority within
a stated reasonable time.
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Section 119

(4) A person commits an offence if the person contravenes a notice under
subsectia (3).

Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.

119 Audi torod6s rol e

(1) The auditor for an approved scheme must, in accordance with the
prudential standards

(a) exercise the functions of auditor for the scheme prescribed unde
the prudential standards; and

(b) find out and report on whether the trustees of the scheme are
complying with the prudential standards; and

(c) prepare, and give to the trustees of the scheme, any reports
required under the prudential standards ttepared by the
auditor; and

(d give the trustees any certificat
accounts that are required under the prudential standards to be
prepared by the auditor.

(2) A report under subsection (1) (c) must deal with everything required
under the prudential standards to be dealt with in the report.

(3) A certificate under subsection (1) (d) must contain statements of the
auditoros opinion on t he matters
standards to be dealt with in the certificate.

120 Actuaryods rol e

(1) The actuary for an approved scheme must, in accordance with the
prudential standards

(a) exercise the functions of actuary for the scheme prescribed
under the prudential standards; and
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Section 121

121

122

(2)

(1)

)

(1)

(2)

(b) prepare, and give to the trustees of the schehee reports
(if any) required under the prudential standards to be prepared
by the actuary.

A report under subsection (1) (b) must deal with everything required
under the prudential standards to be dealt with in the report.

Certificates and reports required to be given to authority

The trustees of an approved scheme must, in accordance with the
prudential standards, give to the planning and land authtbrity

(a) a copy of each certificate given to the trustees under seck®n
(Audi tleyands r o

(b) the reports mentioned in that section and section 120.
Maximum penalty: 60 penalty units.

An offence against this section is a strict liability offence.

Special actuary to investigate liabilities

The planning and land authority may, by written notice given to the
trustees of an approved scheme, require the trustees to appoint, at the
schemeds expense, apeciabadtgdarytod on a l

() investigate completely or partially the scheds | i abi | i
a particular time; and

(b) give the authority a written report within a stated period.

Note For the making of appointments (including acting appointments), see the
Legislation Act pt19.3.

The special actuary must notde

(a) the actuary appointed under section 111 (Appointment of
auditor and actuary for approved scheme); or

(b) atrustee or officer of the scheme.

Note For who can be appointed a spéaietuary, see s 125.
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Part 6 Residential buildingsd statutory warranties, standard conditions, insurance
and fidelity certificates
Division 6.5 Auditors and actuaries of approved schemes

Section 123

(3) Within 7 days after the day the trustees are given the notice, the
trustees must appoint the special actuary and give the planning and
|l and authority written notice of the

(4) The trustees of an approved schem@mit an offence if the trustees
fail to comply with subsection (3).

Maximum penalty: 100 penalty units.

(5) An offence against this section is a strict liability offence.

123 Objection to special actuary by authority

(1) This section applies if the stees of an approved scheme notify the
pl anning and | and authority of t he
section 122 (3).

(2) Within 7 days after the day the planning and land authority is notified,
the authority may give written notice to the trustees tiiatactuary
is not acceptable to the authority.

(3) If the trustees are given a notice under subsection (2), the trustees
must within 7 days after the day they are given nétice

(&) appoint a different special actuary; and

(b) give the planning and lanauthority written notice of the name
of that actuary.

(4) Subsection (2) applies whether the notification of the special
actuaryo6s name is under section 122

(5) The trustees of an approved scheme commit an offence if thessus
fail to comply with subsection (3).

Maximum penalty: 100 penalty units.

(6) An offence against this section is a strict liability offence.
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Residential buildingsd statutory warranties, standard conditions, insurance Part 6
and fidelity certificates

Auditors and actuaries of approved schemes Division 6.5
Section 124
124 Special actuarydés report

(1) The trustees must ensure that a spec
planning and land authority

(&) within 30 days after the day the authority gave the notice under
sectionl22 (1); or

(b) within any additional further time the authority allows in
writing.

(2) The report must be signed by the special actuary.

(3) Also, the report mu s t contain a state
opinion about each of the following:

(a) the adequacy of the whole or part of the amount stated in the
schemeb6s accounts in relation to
that the actuary conside would be adequate in the
circumstances;

(b) the accuracy of any relevant valuations made by the actuary;
(c) the assumptions used by the actuary in making the valuations;

(d) the relevance, appropriateness and accuracy of the information
on which thee valuations were based;

(e) anything else in relation to which the prudential standards
reqguire a statement of the actuary
report.

(4) The trustees of an approved scheme commit an offence if the trustees
fail to comply wth subsection (1).

Maximum penalty: 100 penalty units.

(5) An offence against this section is a strict liability offence.
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Part 6 Residential buildingsd statutory warranties, standard conditions, insurance
and fidelity certificates
Division 6.5 Auditors and actuaries of approved schemes

Section 125

125 Who can be appointed as special actuary

(1) A person can only be appointed as a special actuary for section 122
(Special actuy to investigate liabilities) if the persén

(a) is a Fellow of The Institute of Actuaries of Australia; or

(b) the planning and land authority has, in writing, approved the
person as an actuary for that section.

(2) The planning and land authority mapprove a person only if
satisfied that the person has actuarial qualifications and experience
that make the person an appropriate person to exercise the functions
of a special actuary for section 122.

126 Obligations of trustees to auditors and actuaries

(1) The trustees of an approved scheme commit an offence if the trustees
fail to make arrangements necessary to enable the auditor or actuary
for the scheme, or any special actuary for the scheme, to exercise his
or her functions in relation to the schem

Maximum penalty: 60 penalty units.

(2) An offence against this section is a strict liability offence.

127 Protection of auditor and actuary from liability

The auditor or actuary for an approved scheme, and any special
actuary for the scheme, does natur civil liability, or criminal
liability under theDefamation (Criminal Proceedings) Act 2Q0ar
an act or omission done honestly and without negligence for this part.
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Administration Part 7

Building inspectors Division 7.1
Section 128
Part 7 Administration
Division 7.1 Building inspectors
128 Appointment of building inspectors

(1) The construction occupations registrar may appoint a person to be a
building inspector for this Act.

Note 1 For the making of appointments (including acting appointments), see
Legislation Act pt19.3.

Note 2 In particular, a person may be appointed for a particular provision of a
law (seeLegislation Act s 7 (3)) and an appointment may be made by
naming a person or nominating the occupant of a position @@#€)s

(2) A person must not be appointed under this igecunless the
construction occupations registrar is satisfied that the person is
competent to exercise the functions of a building inspector under this
Act.

(3) Aregulation may prescribe matters that the construction occupations
registrar must considern r el ati on to a personaos
subsection (2).

(4) An appointment must be for a term of not longer than 5 years.

Note A person may be reappointed to a position if the person is eligible to be
appointed to the position (séegislation Act s 208 and dict, pt 1, def
appoin.

(5) A building inspector has the functions of a building inspector under
this Act and any other function given to the inspector by the
construction occupationggistrar.

6) A building inspector mu s t exercise
accordancevithd

(@ the instrument of appointment; and

(b) any directions the construction occupations registrar gives the
inspector.
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Part 7 Administration

Division 7.2 Inspection of building work and authority for required work
Section 129
129 Identity cards

(1) The construction occupations registrar must issue a building inspector
with an identity card that states the perisoan inspector for this Act,
or stated provisions of this Act, and shéws

(a) arecent photograph of the person; and

(b) the name of the person; and

(c) the date of issue of the card; and

(d) a date of expiry for the card; and

(e) anything else presibed under the regulations.

(2) A person who ceases to be an inspector must return his or her identity
card to the construction occupations registrar as soon as practicable,
but no later than 7 days after ceasing to be an inspector.

Maximum penalty: Penalty unit.

(3) An offence against subsection (2) is a strict liability offence.

Division 7.2 Inspection of building work and
authority for required work

130 Inspection of approved building work

A building inspector may inspect building work fehich a building
approval has been issued to decide whether the building work is
being, or has been, carried out in accordance with this Act.

Note A reference to an Act includes a reference to the statutory instruments
made or in force under the Act, inding regulations and the building
code (seé.egislation Act s 104).
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Administration Part 7
Inspection of building work and authority for required work Division 7.2

Section 131

131 Inspection of building work where no approval

(1) This section applies if the construction occupations tegidas
reasonable grounds for suspectingdhat

(&) a building approval has not been issued for building work that is

(b)

(©)

(d)

(e)

(f)

being, or has been, carried out; or

building work is not being, or has not been, carried out in
accordance with the approved pldos the work or a notice
underpart 4 (Stop and other notices and demolition orders)

if plans or plans and specification have been approved under this
Act for the erection or alteration of a buildihg

(i) the completed building has deteriorated, is likely to
deteriorate, so that the building is, or is likely to become,
unfit for use as a building of the class stated, or for the
purpose stated, in the plans or plans and specifications
approved in relation to the most recent building work
carriedout in relation to the building; or

(i) the building is being used other than as a building of the
class stated, or for the purpose stated, in the plans or plans
and specifications approved in relation to the most recent
building work carried out in ration to the building; or

for a building other than a building to which paragraph (c)
applie® the building has deteriorated to the extent that it is unfit
for any use; or

a building or part of a building is no longer structurally sound;
or

because of the use to which the building has been or is being put,
the maximum safe live load has been or is being exceeded or the
load on the building has been or is in excess of the load that the
building was designed to carry; or
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Part 7

Administration

Division 7.2 Inspection of building work and authority for required work

Section 132

(2)

(3)

(4)

(5)

132
1)

(2)

133
1)

(g) a building or parbf a building is unsafe because of fire hazard
or unfit for use because of a danger to health.

The construction occupations registrar may, in writing, authorise a
building inspector to carry out an inspection of the building work or
the building at aypreasonable time.

The construction occupations registrar may, in writing, authorise a
building inspector to order the opening or cutting into or pulling down
of the building work.

The construction occupations registrar may, in writing, autharise
person to assist a building inspector who is authorised to act under
subsectior(3).

A written authority may only be given if the construction occupations
registrar believes on reasonable grounds that the person authorised
has the necessary skidad qualifications to act under this section.

Costs of inspection

If, on inspection, it is found that there are grounds for the giving of a
stop notice, the builder must bear the costsiftpection costsof

any pulling down, opening or cutting into the building work carried
out during the inspection.

However, if on inspection, it is found that there are no grounds for
the giving of a stop notice, the Territory must bear the inspection costs
and the costs of making good any damage to the building work caused
by the inspection.

Power to authorise required work
This section appliesdf

(&) anotice has been issued under part 4 (Stop and other notices and
demolition orders); and

(b) the notice has not been complied with.
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Administration Part 7
Non-compliant buildings and building work  Division 7.2A

Section 133A

(2)

(3)

The construction occupations registrar may, in writing, authorise a
building inspector té

(a) enter premises where the building work mentioned in the notice
has been, is being or should have been carried out; and

(b) carry out the building work mentioned in the notice.

The construction occupations registrar maywititing, authorise a
person to assist a building inspector who is authorised to act under
subsectior(2).

(4) A written authority may only be given if the construction occupations

registrar believes on reasonable grounds that the person authorised
has tle necessary skills and qualifications to act under this section.

Division 7.2A Non-compliant buildings and building
work
133A Powers in relation to non-compliant buildings

(1)

)

®3)

This section applies if a building inspector believes on reasonable
grounds thed

(a) a building does not comply with this Act or is unsafe; or

(b) building work has been done otherwise than in accordance with
this Act.

The building inspector may give the occupier of the building or the
premises where the building work is léed a written direction not to
use the building or premises, or part of the building or premises, until
the building or premises are made safe and comply with this Act.

If the building inspector believes on reasonable grounds that a
building or buildng work is unsafe because work done or supervised
by a builder was not done in accordance with this Act, the inspector
may give the builder a written direction to take stated action to make
the building or building work safe and comply with this Act.
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Part 7 Administration
Division 7.2A  Non-compliant buildings and building work

Section 133A

(4) A direction under this section may also require the person to give the
building inspector information, in writing, about the building or
building work.

Examplesd information

1 awritten report about a test required in the direction by the person who did the
test

2 a written engineerds report about whethe
relevant standard

3 a certificate from a building surveyor that building work complies with this
Act

(5) However, a direction under this section must not require the
evacuatio of people from the building or premises.

Note The chief officer of an emergency service has the power to evacuate
people or animals from a building or close any premises
(seeEmergencies Ac2004 s 34 (1) (1) and (m)).

(6) Subsection (7) appliesaf

(&) a written direction under subsection (3) requires a person to do
a thing; and

(b) the persod
(i) is not licensed, authorised or qualified to do the thing; or

(i) if alicence, authorisation or qualification is not required to
do the thind does not have appropriate experience and
skill to do the thing.

(7) The person must arrange, and pay for, the thing to be done by
someone who

(a) is licensed, authorised or qualii¢o do the thing; or
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Administration Part 7
Entry and seizure Division 7.3

Section 134

(8)

(b) if a licence, authorisation or qualification is not required to do
the thing has appropriate experience and skill to do the thing.

Example
A written direction under s (3) requires Sophie to undertake further building work.

Sophe is no longer a licensed builder, and she is not able to get a new licence.

Sophie must arrange, and pay for, a licensed builder to do the building work.

A person commits an offence if the perdon

(a) is given a direction under this section; and

(b) fails, without reasonable excuse, to comply with the direction.

Maximum penalty: 50 penalty units.

Division 7.3 Entry and seizure

134

(1)

)

Building inspectorsd entry to premises

A building inspector authorised under section 130 or section 131 to
inspect a building or building work may enter on premises where the
building has been erected or building work is being or has been
carried out.

However, the building inspector is not authorised to remain on the
premises if, when asked by the occupitthe premises, the building
inspector does not produte

(a) if authorised under section 18@ he i nspector 6s

or

(b) if authorised under section 18k written certificate signed by
the construction occupations registrar that the inspeistor
authorised to enter the premises.
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Part 7 Administration
Division 7.3 Entry and seizure

Section 134A

134A Building inspectorsd powers on entry

(1) A building inspector who enters premises under this part may, for this
Act, do 1 or more of the following in relation to the premises,
anything on the premises, and thedamound the premises:

(a) inspect or examine;

(b) inspect and copy, or take an extract from, any document at the
premises;

(c) take measurements or conduct tests;
(d) take samples;
(e) take photographs, films, audio, video or other recordings;

(H take onto the premises any people, equipment or material the
i nspector reasonably needs to exer
under this Act;

(g) require the occupier, or anyone at the pem®j to give
information, answer questions, or produce documents or
anything el se, reasonably needed
functions under this Act.

Note The Legislation Act s170 and s 171 deal with the application of the
privilege against selincrimination and client legal privilege.

(2) A person must take all reasonable steps to comply with a requirement
made of the person under subsection (1) (g).

Maximum penalty: 50 peftg units.

134B Building inspectorsd power to seize things

(1) A building inspector who enters premises under this part with the
occupierbs consent may d&eize anyt hin

(a) the inspector is satisfied on reasonable grounds that theishing
connected with an offence against this Act; and
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Administration Part 7
Entry and seizure Division 7.3

Section 134B

(2)

(3)

(4)

(5)

(b) seizure of the thing is consistent with the purpose of the entry
told to the occupier when seeking

A building inspector who enters premises under a warrant under this
part may seize anything at the premises that the inspector is
authorised to seize under the warrant.

A building inspector who enters premises under this part (whether
with the occupierds consent, wunder
anything at the praises if satisfied on reasonable groundsdhat

(a) the thing is connected with an offence against this Act; and
(b) the seizure is necessary to prevent the thing from Being

(i) concealed, lost or destroyed; or

(i) used to commit, continue or repela¢ ffence.

Also, a building inspector who enters premises under this part
(whet her wi t h t he occupiero6s conse
anything at the premises if satisfied on reasonable grounds that the

thingd
(a) puts the health or safety of peeglt risk; or
(b) may cause damage to property or the environment

The powers of a building inspector under subsectihand (4) are
additional to any powers of the inspector under subsection (1) or any
other territory law.

(6) Having seized &hing, a building inspector may
(@) remove the thing from the premises where it was seized (the
place of seizurgto another place; or
(b) leave the thing at the place of seizure but restrict access to it.
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Part 7 Administration
Division 7.3 Entry and seizure

Section 134C

(7) A person commits an offenceif

(a) theperson interferes with a seized thing, or anything containing
a seized thing, to which access has been restricted under
subsectior{6); and

(b)) the person does not have a buil di
interfere with the thing.

Maximum penalty: 50 peitg units.
(8) An offence against this section is a strict liability offence.

134C Building inspectorsd receipt for things seized

(1) As soon as practicable after a thing is seized by a building inspector
under this part, the inspector must give a redeipit to the person
from whom it was seized.

(2) If, for any reason, it is not practicable to comply with subsection (1),
the building inspector must leave the receipt, secured conspicuously
at the place of seizure.

134D Access to things seized

A personwho would, apart from the seizure, be entitled to a thing
seized under this part may

(&) inspectit; and

(b) ifitis a documerd take extracts from it or make copies of it.

134E Return of things seized

(1) A thing seized under this part must be retatrto its owner, or
reasonable compensation must be paid to the owner by the Territory
for the loss of the thing,df

(a) a prosecution for an offence relating to the thing is not instituted
within 90 days of the seizure; or
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Administration Part 7
Search warrants Division 7.4

Section 134F

(b) the court does not findhé offence proved in a prosecution for
an offence relating to the thing.

(2) A thing seized under this part is forfeited to the Territory if a €ourt
(@) finds an offence relating to the thing to be proved; and
(b) orders the forfeiture.

(3) If subsedbn (2) (a) applies, but a court does not order forfeiture of
the thing seized, the construction occupations registrar must return
the thing to its owner or the Territory must pay reasonable
compensation to the owner for the loss of the thing.

Division 7.4 Search warrants
134F Warrants generally

(1)

(@)

3)

(4)

A building inspector may apply to a magistrate for a warrant to enter
premises.

The application must be sworn and state the grounds on which the
warrant is sought.

The magistrate may refuse to comsidhe application until the
inspector gives the magistrate all the information the magistrate
requires about the application in the way the magistrate requires.

The magistrate may issue a warrant only if satisfied there are
reasonable grounds feuspecting

(a) there is a particular thing or activity connected with an offence
against this Act; and

(b) the thing or activity is, or is being engaged in, at the premises,
or may be, or may be engaged in, at the premises within the next
14 days.
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Part 7 Administration
Division 7.4 Search warrants

Section 134G

(5) The warrant must staie

(a) that a building inspector may, with any necessary assistance and
force, enter the premises and exe
under this part; and

(b) the offence for which the warrant is issued; and
(c) the things that malge seized under the warrant; and
(d) the hours when the premises may be entered; and

(e) the date, within 14 days after the
the warrant ends.

(6) In this section:
connected an activity isconnectedwith an offence id
@) _the offence has been committed by engaging or not engaging in
it; or
(b) it will provide evidence of the commission of the offence.
134G Warrantsd application made other than in person

(1) A building inspector may apply for a warrant by phone, faxiorad
other form of communication if the inspector considers it necessary
because @f

(a) urgent circumstances; or
(b) other special circumstances.

(2) Before applying for the warrant, the building inspector must prepare
an application stating the gradson which the warrant is sought.

(3) The building inspector may apply for the warrant before the
application is sworn.

(4) After issuing the warrant, the magistrate must immedigedyide a
written copyto the building inspector if it is practicaltle do so.
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Administration Part 7
Search warrants Division 7.4

Section 134G

(5) If it is not practicable tgprovide a written copyto the building
inspectod

(&) the magistrate mudt

() tell the building inspector what the terms of the warrant
are; and

(i) tell the building inspector the date and time the warrast w
issued; and

(b) the building inspector must complete a form of warrant (the
warrant form) and write on id

) the magistrateds name; and
(i) the date and time the magistrate issued the warrant; and
(i) the warrantodés ter ms.

(6) The written copy of the warrant, or the warrant form properly
completed by the building inspector, authorises the entry and exercise
of the inspectoro6s powers under

(7) The building inspector must, at the first reasonable opportunity, send
to the nagistraté

(a) the sworn application; and

(b) if the inspector completed a warrant f@rnthe completed
warrant form.

(8) On receiving the documents, the magistrate must attach them to the
warrant.

(9) A court must find that a power exercised by a bagdnspector was
not authorised by a warrant under this sectidn if

(a) the question arises in a proceeding before the court whether the
exercise of power was authorised by a warrant; and

(b) the warrant is not produced in evidence; and
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Part 7
Division 7.4

Administration
Search warrants

Section 134H

134H
1)

(@)

1341

(c) itis not poved that the exercise of power was authorised by a
warrant under this section.

Search warrantsd announcement before entry

A building inspector must, before anyone enters premises under a
search warra#t

(&) announce that the inspector is autked to enter the premises;
and

(b) give anyone at the premises an opportunity to allow entry to the
premises; and

(c) if an occupier of the premises, or someone else who apparently
represents the occupier, is present at the predisientify
himself or lerself to the person.

The building inspector is not required to comply with subsecfipn
if the inspector believes on reasonable grounds that immediate entry
to the premises is required to engure

(a) the safety of anyone (including the inspectoramy person
assisting); or

(b) that the effective execution of the warrant is not frustrated.

Details of search warrant to be given to occupier etc

If an occupier of premises, or someone else who apparently represents
the occupier, is present at ghieemises while a search warrant is being
executed, the building inspector or a person assisting must make
available to the persén

(&) a copy of the warrant; and

(b) adocument setting out the rights and obligations of the person.
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Administration Part 7
Search warrants Division 7.4

Section 134J

1343
1)

(@)

(3)

134K

(1)

(2)

Occupier entitled to be present during search etc

If an occupier of premises, or someone else who apparently represents
the occupier, is present at the premises while a search warrant is being
executed, the occupier or the other person is entitled to observe the
seart being conducted.

However, the person is not entitled to observe the sedrch if
(a) to do so would impede the search; or

(b) the person is under arrest, and allowing the person to observe
the search being conducted would interfere withaibjectives
of the search.

This section does not prevent 2 or more areas of the premises being
searched at the same time.

Moving things to another place for examination or
processing

A thing found at premises entered under a search warrantoma
moved to another place for examination or processing to decide
whether it may be seized under the warrait if

(@) both of the following apply:

(i) there are reasonable grounds for believing that the thing is
or contains something to which the watreglates;

(i) it is significantly more practicable to do so having regard
to the timeliness and cost of examining or processing the
thing at another place and the availability of expert
assistance; or

(b) the occupier of the premises agrees in writing.

The thing may be moved to another place for examination or
processing for not longer than 72 hours.
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Part 7 Administration
Division 7.4 Search warrants

Section 134K

(3) A building inspector may apply to a magistrate for an extension of
time if the inspector believes on reasonable grounds that the thing
cannot beexamined or processed within 72 hours.

(4) The building inspector must give notice of the application to the
occupier of the premises, and the occupier is entitled to be heard on
the application.

(5) If a thing is moved to another place under this sactioe building
inspector must, if practicalile

(a) tell the occupier of the premises the address of the place where,
and time when, the examination or processing will be carried
out; and

(b) all ow the occupier or thentoccupier
during the examination or processing.

(6) The provisions of this part relating to the issue of search warrants
apply, with any necessary changes, to the giving of an extension
under this section.
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Building code and recognised standards Division 8.1
Section 136
Part 8 Building code, recognised
standards etc
Division 8.1 Building code and recognised
standards
136 Building code

(1) In this Act:
building codemean$

(a) the Building Code of Australia prepared and published by the
Australian Building Codes Board as amended from time to time
byd

(i) theAustralian Building Codes Board; and

(i) the Australian Capital Territory Appendix to the Building
Code of Australia; and

(b) adocument prescribed by regulation.

Note 1 The date that each version of the BCA comes into effect in the ACT can
bef ound in the &éHistory of Amendmentsd ¢
parts in the BCA itself. However, a different date of effect may be
prescribed by regulation or in an amendment of the BCA made by an
Australian Capital Territory Appendix to the Building@e of Australia.

Note 2 See also s 136A (Regulation under s 136 (1), iléiding codeand
Legislation Act s47).

(2) To remove any doubt, the Building Code of Australia incluithes
variations, additions and exclusions for the ACT contained in the
code, including in an appendix to the code.

Note The BCA doesot include theGuide to Volume Onpublished by the
Australian Building Codes Board.
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Division 8.1 Building code and recognised standards

Section 136A

3

(4)

()

136A

(1)

(2)

The Minister maymake an Austradin Capital Territory Appendix to
the Building Code of Australia.

Note Power given under an Act to make a statutory instrument (including the
Australian Capital Territory Appendix to the Building Code of Australia)
includes power to amend or repeal therunsient (seé.egislation Act s
46 (1)).

The Australian Capital Territory Appendix to the Building Code of
Australia is a disallowable instrument.

Note 1 A disallowable instrumanmust be notified, and presented to the
Legislative Assembly, under thegislation Act

Note2 An amendment or repeal of the Australian Capital Territory Appendix to
the Building de of Australia is also a disallowable instrument (see
Legislation Act s 46 (2)).

The regulations may make provision in relation to the application of
the building code.

Examples
1 prescribe an area to be a bushfirene area

2 A new edition of the Building Code of Australia comes into effect on
1 May 2013. A regulation provides that stated provisions of the BCA come
into effect in the ACT on 1 January 2014.

Note The Australan Capital Territory Appendix to the Building Code of
Australia may also amend the date the BCA comes into effect in the ACT.

Regulation under s 136 (1), def building code and
Legislation Act, s 47

This section applies in relation to a regulatioaide under sectiat36
(1), definition ofbuilding code paragraph (b).

A regulation may apply, adopt or incorporata law of another
jurisdiction orinstrument as in force from time to time.

page 180

Building Act 2004 R40
Effective: 01/06/20-24/06/20 01/06/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14
http://www.legislation.act.gov.au/a/2001-14
http://www.legislation.act.gov.au/a/2001-14

Building code, recognised standards etc Part 8
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Section 137

(3) ThelLegislation Act section 47 (5) or (6) does not apply in relation
to the law of another jurisdiction or instrument applied, adopted or
incorporated under a regulation.

Note Laws of another jurisdiction and instruments mentioned in sl¢g3)ot
need to be notified under thegislation Actbecause s 47 (5) and @)
not apply (seéegislation Act s 47 (7)).

(4) In this section:

law of another jurisdictior® see theé_egislation Act sectiord7 (10).

137 Publication and availability of ACT Appendix

(1) The construction occupations registrar must give additional public
notice of the notification of each Australian Capital Territory
Appendix to the Building Code of Australia made by the Minister
under section 136

Note Public noticemeans notice on an ACT government website or in a daily
newspaper circulating in the ACT (skegislation Act dict, pt 1). The
requirement in s (1) is in addih to the requirement under s 136 for
notification on the legislation register as a disallowable instrument.

(2) The notice must contain details of where copies of the Australian
Capital Territory Appendix to the Building Code of Australia may be
inspecte or purchased.

138 Inspection of building code

(1) The construction occupations registrar must keep a copy of the
building code at his or her office.

(2) A person may, on request, inspect the building code kept by the
construction occupationse gi strar whenever the r1e
open for business.
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Division 8.1 Building code and recognised standards
Section 139
139 Certified copies of building code

In a proceeding before a court or € AT, evidence of the building
code as in force on a stated date or during a stated period may be
given by the prodetion of an office copy of the building code
certified by the construction occupations registrar as a true copy as at
the date or during the period.

139A Recognised standards

(1) The Minister may declare a document to be a recognised standard for
this Act

(2) However, the Minister must not make a declaration under subsection
(1) in relation to a document unless the document has been approved
(however described)

(&) by or on behalf of the Australian Building Codes Board; or

(b) under a system or schenthowever described) administered or
approved (however described) by the Australian Building Codes
Board; or

(c) as prescribed by regulation.
(3) A declaration under subsection (1) is a notifiable instrument.
Note A notifiable instrument must be notfil under thé.egislation Act
(4) In this section:

Australian Building Codes Boardncludes an entity prescribed by
regulation.
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Section 139B

Division 8.2 Codes of practice and guidelines
139B Approval of codes of practice

(1) The Minister may approve codes of practice for this Act.

Note A power given under an Act to make a statutory instrument (including a
code of practice) includes power to amend or repeal the instrument (see
Legislation Act s 46 (1)).

(2) A code of practice may set out practices, standards and other matters
aboutbuilding certification and building work.

(3) An approvedcode of practicés a digllowable instrument.

Note 1 A disallowable instrument must be notified, and presented to the
Legislative Assembly, under thegislation Act

Note 2 An amendment or repeal of a codt practice is also a disallowable
instrument (seéegislation Act s 46 (2)).

(4) The construction occupations registrar must make a copycofle,
and any instrument applied (with or without change) bydbee,
available for public inspection during ordinary office hours at
(a) the office of the construction occupations registoar;

(b) another place prescribed by regulation.
Note A reference to an instrumeiricludes a reference to a provision of an
instrument (sekegislation Act s 14 (2)).

(5) In this sction:
appliedincludes adopted and incorporated.
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Part 8 Building code, recognised standards etc
Division 8.2 Codes of practice and guidelines

Section 139BA

139BA  Approval of guidelines

(1) The Minister may approve guidelines for this Act.

Note A power given under an Act to make a statutory instrument (including a
code of practice) includes power to amendegeal the instrument (see
Legislation Act s 46 (1)).

(2) A guideline may set out standards and other matters about building
approval applications, documentation, plans and spatidins for
building work.

(3) An approved guideline is a disallowable instrument.

Note 1 A disallowable instrument must be notified, and presented to the
Legislative Assembly, under thegislation Act

Note 2 An amendment or repeal of a code of practice is also a disallowable
instrument (seéegislation Act s 46 (2)).

(4) The construction occupations regst must make a copy o
guideling and any instrument applied (with or without change) by the
guideline, available for public inspection during ordinary office hours
ao

(a) the office of the construction occupations registrar; or

(b) anothemlace prescribed by regulation.

Note A reference to an instrumeiricludes a reference to a provision of an
instrument (sekegislation Act s 14 (2)).

(5) In this section:

appliedincludes adopted and incorporated.
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Section 139C

Division 8.3 Energy efficiency certificates

139C Energy efficiency certificates

(1) This section applies if a person is required to provide a certificate or
other document (aenergy efficiency certificatgin rdation to an
energy efficiency provision.

(2) An energy efficiency certificate must be prep&red
(@) by a building assessor; and
(b) in accordance with
(i) acode of practice (if any) in relation to the certificate; or

(i) if a regulation providesof energy efficiency certificatés
the regulation.

(3) In this section:

code of practicemeans a code of practice approved under the
Construction Occupations (Licensing) Act 208404A.

energy efficiency provisiommeans a provision of this Act or the
building code, prescribed by regulation, that requires building work,
or proposed building work, or parts of building work, or parts of
proposed building work, to comply with stated eye efficiency
requirements.

Note A reference to an Act includes a reference to the statutory instruments

made or in force under the Act, including any regulatemel_egislation
Act, s 104).

139D Conflict of interestd building assessors

(1) A building assessor must not prepare an energy efficiency certificate
for building work, in relation to a building, if the building asse8sor

(&) has alegal or equitable interest in the budglior

(b) has a financial interest in the building; or
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Part 8

Building code, recognised standards etc
Division 8.3

Energy efficiency certificates
Section 139D

(c) is the certifier for the building work.

(2) However, a building assessor who has a conflict of interest mentioned

in subsection (1) (a) or (b) may prepare an energy efficiency
certificate iB

(a) the certificate is fa¥
(i) proposed building work; or

(i) building work in relation to a building or part of a building

that must not be occupied under section 76 (Occupation
and use of buildings); and

Exampled part of building
1 aunit in a multiunit development
1 an extension of an existing building

(b) the building assessor gives the registrar a declaration of the

assessordos conflict of interest
Note If a form is approved under s 128 for the declaration, the form must be
used
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Section 140

Part 9 Limitation of liability

140 Meaning of building action for pt 9
In this part:
building actiond

(&) means an action (including a counterclaim) for damages for loss
or damage in relation &

(i) defective building work; or
(i) defective onstruction work other than building work; or

(i) the negligent exercise by a licensed construction
practitioner of a function as a certifier, or the negligent
failure to exercise such a function; but

(b) does not include an action for damages for lueamtpersonal
injury.

141 Limit of liability of people jointly or severally liable

(1) A court that decides an award of damages in a building action must
give judgment against each defendant to the action who is found to
be jointly or severallyiable for the damage for the proportion of the
total amount of the damages that the court considers to be just, having
regard to the extent of that defend:
damage.

(2) The liability for damages of a person found to ety or severally
liable for damages in a building action is limited to the amount for
which judgment is given against the person, even if another Act or a
rule of law provides otherwise.

(3) A person found to be liable for a proportionate part of danagder
subsection (1) in a building action is not liable to contribute to the
damages apportioned to anyone else in the action or to indemnify any
other person in relation to the damages.
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Section 142

142 Limitation of liability for building actions
(1) A building action may not be brought more than 10 years after

(a) if a certificate of completion of the relevant building work has
been given under this Attthe day the certifier gives the
certificate; or

(b) if paragraph (a) does not apply, but the certifier imethie course
or on completion of the building work, inspected the day
when the last inspection took place; or

(c) if neither paragraph (a) nor paragraph (b) applige day the
relevant building was 1st occupied or used.

(2) Also, a building actionn relation to building work may not be
brought more than 10 years afier

(@) if an entity has given a notice under section 24 (2) that the
entitybés appointment as certifier
ended the day the entity gave the notice; or

(b) fanenti tybés appointment as certifi
ended under section 19D and the entity need not give notice
under section24 (3)t he day the entityés appc

(3) Subsections (1) and (2) do not apply to a building action if a shorter
limitation period applies to the building action under another
Territory law.

(4) In this section:

building, in relation to building work that consists of, or includes, the
alteration of a building, means the building as altered.
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Notification and review of decisions Part 9A

Section 142A

Part 9A Notification and review of
decisions
142A Definitionsd pt 9A

142B

142C

In this part:

decisionmaker, for a reviewable decision, means an entity
prescribed by regulation.

reviewable decisiomeans a decision prescribed by regulation.

Reviewable decision notices

A decisionmaker for a reviewable decision must give a reviewable
decision notice to each entity prescribed by regulation in relation to
the decision.

Note 1 The decisiormaker must also take reasonable steps to give a reviewable
decision notice to any other person whose interests are affected by the
decision (se@CT Civil and Administrave Tribunal Ac2008 s67A).

Note 2 The requirements for reviewable decision notices are prescribed under
the ACT Civil and Administrative Tribunal Act 2008

Applications for review

The following may apply to the ACAT for a review of a reviewable
decision:

(a) an entity prescribed by regulation for the decision;

(b) any other person whose interests are affected by the decision.

Note If a form is approved under thCT Civil and Administrative Tribunal
Act 2008for the application, the form must be used.
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Part 9B Powers of ACAT

Section 142D

Part 9B Powers of ACAT

142D Powers of ACATO proposed buildings etc forming part of
development

The ACAT must not, in relation to a proposed building, or a building
as proposed to be altered, forming part of a develo@ment

(a) vary a decision to issue a stop notice under section 53 (Stop
notices) or a notice under section 58 (2) or (4) (Further notices
relating to stop notices) or section 62 (1) (Notice to carry out
building work), or substitute a decision for a decision it has set
aside, in a way that would be contrary to a development approval
for the development; or

(b) vary a decision to issue a i under section 58 (4), or
substitute a decision for a decision the ACAT has set aside,
unless there is a development approval for the development.
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Section 143

Part 10

143

1)

(2)

3)

Miscellaneous

Sustainability guidelines

The Minister musiake guidelines (th&ustainability guidelineyfor
the sustainable use of materials for building.

A builder must not use a building material in contravention of the
sustainability guidelines.

Examples

1 The sustainability guidelines may prohibit tee of rainforest timber for new
buildings or repairs other than repairs to things that already consist mainly of
rainforest timber. If the guidelines did this, a builder could use rainforest
timber to repair window frames made of rainforest timber,dould not put
in an extension containing rainforest timber.

2 The sustainability guidelines may allow the demolition of a building
containing material from an unsustainable industry, eg rainforest timber. If the
guidelines did this, a builder could demablisuch a building without
contravening the sustainability guidelines.

The sustainability guidelines are a disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under thesgislation Act

144 Service of notices etc

(1) A notice or other document underdifct addressed to 1 person may
be served by attaching the notice in a prominent position on the
building or, for an alteration to a building, on the part of the building
being altered, to which the notice relates.

(2) If a notice under this Act is addsesd jointly to 2 or more people, a
number of copies of the notice equal to the number of people to whom
the notice is addressed must be signed by the person giving the notice,
and 1 of those copies must be served on each of the people.

Note For how documeis may also be served, deggislation Act pt19.5.
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Section 145

145

147

(1)

(2)

3)

Giving copies of documents

Copies of plans submitted under the Act must not be given to anyone
except in accordance withe instructions &

() the lessee or the owner of the parcel of land where the building
to which the plans relate is erected; or

(b) if the plans relate to a unit within the meaning oflthnt Titles
Act 200D the proprietor of the unit.

Despite subsection (1) (b), if the plans relate to the common property
of a units plan (whether or not the plans also relate to individual
units), the following people are entitled to copiefsthe plans,
including any documents attached to the plans:

(a) the owners corporation for the units plan;

(b) the owners corporation manager, if the owners corporation has
given the manager written authority to have the plans.

However, plans give to a person under subsection (2) must not
include identifying information for the proprietor of a unit, other than
the proprietords name.

Recovery of costs of work carried out by inspector

The costs incurred in the carrying out of the requiremerdsnattice
under part 4 (Stop and other notices and demolition ordersa
decision of the construction occupations registrar by a building
inspector or his or her assistants under section 131 (Inspection of
building work where no approval) or section XB®wer to authorise
required work) is recoverable as a debt owing to the Territory from
the person who was required to carry them out by the notice or order.
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Section 148

148

Evidentiary certificates

In a proceeding before a court or € ATO

(@)

(b)

()

(d)

(€)

a document purportgqito be a copy of a notice under this Act
and certified as a true copy by the construction occupations
registrar or of a person authorised in writing by the registrar
must be received in evidence and must be taken without further
proof to be a true copy ¢tie notice; and

a notice certified as a true copy under this section must be taken,
unless the contrary is proved, to have been given by the person
purporting to give it and to have been given on the date stated in
the certified copy of the noticend

a document purporting to be a certificate given by the

construction occupations registrar and certifying that there was
a building approval in force for stated building work on a stated

date or during a stated period is evidence that on the stated

or during the stated period the building approval was in force;

and

a document purporting to be a certificate given by the
construction occupations registrar and certifying that there was
no building approval in force for stated building workeostated

date or during a stated period is evidence that on the stated date
or during the stated period no building approval was in force for
the building work; and

a certificate signed by the construction occupations registrar
certifying that a docuent attached to the certificate is a true
copy of plans approved by the registrar under this Act or of a
part of such plans is evidence of the plans or of the part as so
approved; and
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Section 149

() acertificate signed by the construction occupations registrar and
certifying that, at a stated date a certificate of occupancy had not
been issued for a stated building or a stated part of the building
is evidence that, at that date, a certificate of occupancy had not
been issued for the building or part of a building.

149 Legal liability for acts of registrar etc

(1) The construction occupations registrar, a building inspector, or a
person who was the registrar or an inspector, is not civilly or
criminally liable in relation to anything done or omitted to be done
honedsly by him or her in the exercise of a function under this Act.

(2) A civil or criminal liability that would, apart from this section, attach
to the construction occupations registrar or a building inspector
attaches instead to the Territory.

150 Determination of fees

(1) The Minister maydetermine fees for this Act.

Note The Legislation Act contains provisions about the making of
determinations and regulations relatingd¢ed (see pt 6.3).

(2) A fee for the issue of a builtly approval under section 28) (@wust
only be determined by reference to the value of building work for
which the building approval has been issued.

(3) A determination is a disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under thegislation Act
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Section 151

151 Approved forms

(1) The construction occufians registrar maapprove forms for this
Act.

(2) If the construction occupations registrar approves a form for a
particular purpose, the approved form must be used for that purpose.

Note For other provisions about forms, desgislation Act s 255.
(3) An approved form is a notifiable instrument.

Note A notifiable instrument must be notified under thegislation Act

152 Regulation-making power
(1) The Executive may make regulations for this Act.

Note Regulations must be notified, and presented to the Legislative Assembly,
under theLegislation Act

(2) Aregulation may exempt a buildirg building work (arexemptior)
from the application of this Act, or part of the Act, whether

(a) directly or by a further instrument; or
(b) conditionally or otherwise.
(3) The regulations may make provision élation t@

(a) the approval of building work in relation to particular buildings;
and

(b) anything else in relation to the approval of building work on
particular buildings; and
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Section 152

Miscellaneous

(4)

(5)

(6)

(c) the following:

() when an entity must be consulted abagnsent to, or
approve, an application for building approval,

(i) anything else in relation to the msultation, consent or
approval; and

(d) an exemption.
Note See s 27 (1) (b).

The regulations may make provision about a matter by applying,
adoptng or incorporating (with or without change) a standard, or a
provision of a standard, as in force from time to time.

The Legislation Act section 47 (6) does not apply in reatto an
Australian Standard, or an Australian/New Zealand Standard,
applied, adopted or incorporated as in force from time to time under
the regulations.

The regulations may also prescribe offences for contraventions of the
regulations and prescribmaximum penalties of not more than 60
penalty units for offences against the regulations.
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Dictionary

Dictionary
(see s 3)
Note 1 ThelLegislation Actcontains definitions and other provisions relevant to
this Act.
Note 2 In particular, thd_egislation Act dict, pt 1, defines the following terms:
ACAT
bankrupt or personally insolvent
construction occupations registrar
contravene
exercise
function
land titles register
law
may (see s 146)
must (see s 146)
national land
planning and land authority
reviewable decision notice
Territory land
under.

=4 =4 =4 =4 =4 4 -4 A -4 A -a A s oA

actuary, for an approved scheme, for part 6 (Residential buildings
statutory warranties, standard conditions, insurarened fidelity
certificatesp see sectiod4.

alteration, of a building, include$
(a) demolition of part of the building; and
(b) an addition to the building

approval criteria for part 6 (Residential buildingsstatutory
warranties, standard conditiomssuranceand fidelity certificates)
see section 84.

approval requirementfor plan® see section 29.
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approved pland

(&) means plans that relate to building work for which a building
approval is in effect; and

(b) includes amended plans.

approved schemefor part 6 (Residential buildingsstatutory
warranties, standard conditions, insuraacd fidelity certificates)
see section 84.

asbestod see the Work Health and Safety Regulatio201]
dictionary.

asbestos assessment repofor premised see the Dangerous
Substances A@004 section 47K.

asbestos removal control plam relation to building work, means a
plan, complying with theédangerous Substances Act 20&dd the
Work Health and Safety A2011, that provides fothe management
of any asbestos disturbance resulting from the building work.

authorised insurermeans a body corporate authorised to carry on
insurance business under theurance Act 197@Cwilth), sectionl2.

basic building workd see section 10.

builder, in relation to residential building work or a residential
building, for part 6(Residential building® statutory warranties,
standard conditions, insuranard fidelity certificate€) see section
84.

builders licencemeans a licence issued under t@enstruction
Occupations (Licensing) Act 2004 the construction occupatiaf
builder.

buildingo
(a) for Actd see section 7; but

(b) for part 6 (Residential buildingsstatutorywarranties, standard
conditions, insurancand fidelity certificateg) see section 84.
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building action, for part 9 (Limitation of liabilityy see sectioi40.
building approvalmeans a building approval under part 3.
building code® see section 136 (1).

building inspectormeans a person appointed under section 128.

building surveyo® see theConstruction Occupations (Licensing)
Act 2004 section 9.

building workd
(a) for Actd see section 6; but

(b) for part 6 (Residential buildin@gsstatutorywarranties, standd
conditions, insurancand fidelity certificates) see section 84.

certificate of occupancyneans a certificate under section 69.
certificate of regularisatio® see sectiof@5 (1).
certifierd

(a) for building workd means an entity appointed to act as fierti
under section 19 (Appointment of certifi@rsvork not begun),
section 19A (Appointment of certifiebswork begun) or
government certifier under section 20 (Appointment of
government certifiers) for the work; but

(b) for division 3.2 (Certifiers and gevnment certifiers) see
section 17.

class of building, means that class of building under bdding
code.

completion day for part 6 (Residential buildingsstatutory
warranties, standard conditions, insuraacd fidelty certificates
see section 85

complying residential building work insurange for part 6
(Residential building$ statutory warranties, standard conditions,
insuranceand fidelity certificates) see section 84.
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cost for part 6 (Residential buildingsstatutorywarranties, standard
conditions, insurancand fidelity certificateg) see section 86.

custodian for part 4 (Stop and other notices and demolition orders)
see section 52.

decisiornmaker, for a reviewable decisn, for part 9A (Notification
and review of decision8)see section 142A.

demolition orded see section 63A (2).

developmerd see the Planning and Development Act 2Q07
section?.

devebpment approvalmeans development approval under the
Planning and Development Act 2Q@hapter 7.

disturbsfriable asbestds see section 10B.
dwellingmeans a class 1 or class 2 dung.

easementfor part 4 (Stop and other notices and demolition oréers)
see sectioh?2.

eligible entity for division 3.2 (Certifiers and government
certifiersp see sectiod8.

energy efficiency certificaté@ see section 139C (1).
exempt building seesection 12.

exemption assessmentsee section 14.

exemption assessment B noticsee section 14B.

exemption assessment D noticsee thé’lanning and Development
Act 2007 section 138D.

fidelity certificate for building work, for part 6 (Residential
building® statutorywarranties, standard conditions, insuraaoe
fidelity certificatesd see section 84.
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fidelity fund scheme for part 6 (Residential buildingsstatutory
warranties, standard conditions, insuraand fidelity certificates)
see section 84.

friable asbestod see théNork Health and Safety Regulation 2011
dictionary.

government certifiey for division 3.2 (Certifiers and government
certifiers® see sectiod?.

handling asbestad to remove any doubthandling asbestos
(including friable abestos) includes disturbing the asbestos.

information includes documents.

insurable residential building for part 6 (Residential buildings
statutory warranties, standard conditions, insurance and fidelity
certificatesp see sectiod4.

insurable residen@l building work, for part 6 (Residential
building® statutory warranties, standard conditions, insurance and
fidelity certificatesp see sectioB4.

land include$
(a) a place under, on or above the ground; and

(b) land that is the subject of a public eased land permit under
thePublic Unleased Land Act 20;1&nd

(c) land, a building or a structure, the use of which is authorised by
a licence under thdé’lanning and Development Act 2Q07
part9.11 (Licences for unleased land).

land subleasé see thePlanning and Development Act 2007
dictionary.

leasé® see thd’lanning and Development Act 2Q®eéction 235.

licensed construction practitionemeans an entity licensed under the
Construction Occupations (Licensing) Act 2004
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licence numbed see theConstruction Occupations (Licensing)
Act 2004 section23 (1) (c).

loadincludes superimposed load.

occupation clasd see theConstruction Occupations (Licensing) Act
2004 dictionary.

owner, of land, mears

(a) if the land is held undea lease from the Commonwealth for a
term of year8 the lessee; or

(b) if the land is subdivided under thiit Titles Act 200a

(i) if building work has been, is being or islte carried out
on the land for the owners corporatiothe owners
corporation; or

(i) if building work has been, is being or is to be carried out
on the land for the proprietor of a unit in a units plan for
the lan@ the proprietor; or

(i) in any othercas® the owners corporation; or

(c) if the land is occupied under a tenancy from the Territory or the
Commonwealth the occupier; or

(d) if the land is subject to a public unleased land permit under the
Public Unleased Land Act 20d3he permitholder; or

(e) if the land is subject to a licence under tRAEnning and
Development Act 20Qpart9.11 (Licences for unleased ladd)
the licensee; or

() ifthe Territory carries out or proposes to carry out building work
on the lan@ the Territory; or

(g) if the Commonwealth carries out or proposes to carry out
building wak on the land the Commonwetth; or

(h) if the land is under a land subleésthe sublessee.
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ownerbuilder means an entity licensed under t@®nstruction
Occupations (Licensing) Act 2004 the occupation classf owner
builder.

parcel of land, includes land under a land sublease.

premisesncludes land or a structure and any part of an area of land
or a structure.

prescribed requirementdor division 5.1 (Certificates of occupancy
and other certificated) seesection 66.

prudential standards for part 6 (Residential buildin§sstatutory
warranties, standard conditions, insuraaod fidelity certificates)
see section 84.

recognised standardneans a document declared to be a recognised
standard under section 1398).

residential building for part 6 (Residential buildingsstatutory
warranties, standard conditions, insuraacd fidelity certificates)
see section 84.

residential building work for part 6 (Residential buildings
statutory warranties, standard conidms, insuranceand fidelity
certificatesp see sectiod4.

residential building work contract for division 6.2A (Standard
conditionsp see sectio®9B.

reviewable decision for part 9A (Notification and review of
decisionsd see section 142A.

site worl® seesection 7A.

site work notice for division 3.3 (Building approvald)see
section25AA.

special actuary for part 6 (Residential buildingsstatutory
warranties, standard conditions, insuraacd fidelty certificates
see section 122

specialistbuilding workd see section 9.
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stage of building work, means a stage prescribed under se¢&¢h)
(a).
stop noticé see section 53 (2).
storeyd
(&) means a floor level within a building tidat
(i) is between 2 other floor levels; or
(i) has &loor level above or below it; but

(b) does not include a mezzanine level or a space that contains only
1 or more of the following:

() a lift shaft, stairway, meter room;

(i) a bathroom, shower room, laundry, toilet or other sanitary
compartment;

(iif) accommodation intended for up to 3 vehicles; and

(c) for part 6 (Residential buildingsstatutorywarranties, standard
conditions, insuranceand fidelity certificates) does not
include a storey below the ground storey (see section 84).

structured see sefion 8.

waste management plarnn relation to building work that involves
the demolition or alteration of a building, means information that
include®

(a) the extent of work to be undertaken; and
(b) the nature and amount of waste that will be generatedi;

(c) the place to which each kind of waste will be taken by the
buil der , or the builderdés agent,
and

(d) any other information prescribed under the regulations.

page 204 Building Act 2004 R40
Effective: 01/06/20-24/06/20 01/06/20

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au























































































