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Part 1 Preliminary

Section 1

Part 1 Preliminary

1 Name of Act
This Act is theBuilding Act 2004

3 Dictionary
The dictionary at the end of this Act is part of this Act.

Note 1 Thedictionary at the end of this Act defines certain terms used in this
Act, and includes referencesdnpost definition}to other terms defined

elsewhere.

For exampl e, t he ocsupgionpaasdtsee dhef i ni t i on
Construction Occupations (Licensing) Act 20@ittionaryd means t hat
the expression O6occupation classd is d

definition applies to this Act.

Note 2 A definition in the dictionary (including a signpost definition) applies to
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act s155 and 456 (1)).

4 Notes

A note included in this Act is explanatory and is not part of this Act.
Note Seel egislation Act s 127(1), (4) and (5) for the legal status of notes.
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Preliminary Part 1

Section 5

5 Offences against Actd application of Criminal Code etc

Other legislation applies in relation to offences against
this Act.

Note 1 Criminal Code

The Criminal Code ch 2 applies to all offences against this Act (see
Code, pt 2.1).

The chapter sets out the general principles of criminal responsibility
(including burdens of proof and general defences), and defines terms used
for offences to which the Code applies (®mduct intention,
recklessnesandstrict liability).

Note 2 Penalty units

The Legislation Act s 133 deals with the meaning of offence penalties
that are expressed in penalty units.
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Part 2

Section 6

Important concepts

Part 2

(1)

)

(1)

Important concepts

Meaning of building work
In this Act:
building work mean$

(@) work in relation to the erection, alteration or demolition of a
building, and includes disposal of waste materials genérated

() by the alteration of a building other than a building
excluded under the regulations; or

(i) by the demolition of a building (but not part of the
building); or

(b) work in relation to repairs of a structural nature to a building.

Note Building work, for pt 6 (Residential buildingsstatutorywarranties,
standard conditions, insuranard fidelity certificates) does not include
work in relation to the demolition of a whole building (see s 84).

The regulations may
(&) exempt a kind of work from the definition biilding work; or
(b) include a kind of work in the definition diuilding work.

Meaning of building

In this Act:

building include®

(a) a structure on or attached to land; and
(b) an addition to a building; and

(c) a structure attached to a building; and

(d) fixtures; and

page 4
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Important concepts Part 2

Section 7

(e) part of a building, whether the building is completed or not.

Example of part of building
footings poured for a building that is being built

(2) However,building does not includ®

(a) a vehicle or craft that is not used or adapted for use as a class of
building or structure classified under the building code; or

(b) atransportable building, mobile home, caravan or similadthat
() is not used for longerm habitation; and

(i) is readily transportable without being disassembled or
removed from associated components including a footing,
pier, stump, rigid annexe or an attached building or similar;
or

(c) if on the ground and not inside a buildihgaving, a driveway
or a road; or

(d) a surfacdevel carpark that is not inside a building; or
(e) aground treatment; or
() vegetation; or
(g) ground excavations or fillings; or
(h) fittings, other than fittings included in a buildidg
(i) to make the building comply with the building code; or

(i) that cause the building to not comply with the building
code; or

(i) fixtures that are not integral to the building, but are fixed to the
building to prevent theft or for some other reason not related to
the building; or

R48 Building Act 2004 page 5
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Part 2 Important concepts

Section 7

() something exempted under the regulations.

Examplesd par (h)

1 An existing house was built when there was no requirement for the house
to satisfy any energy efficiency requirements or thermal insulation
requirements. Bulk thermal insulation batts are included in an extension
to the house to comply with the buildimgpodeds energy effici
provisions which apply to the extension. The opportunity is taken to
include batts in the ceiling of the existing house. The batts sit loosely on
the ceiling and are not fixed to the building.

The batts are part of the extension, because they are regulated under the
building code for the extension. However, they are not part of the
existing house, because they are not fixtures, and are not regulated under
the building code in relation to thexisting house, unless they are
needed in the existing house to make the extension comply with the
building code.

2 Some light fittings in an office building are fitted with energy efficient
lamps to comply with the energy efficiency provisions of the building
code. The lamps are part of the building. However, other lamps that are
not relied on to comply with the builty code are not part of the building
unless another provision brings them within the definitiotwifding
for the Act.

3 An office building has cubicles that are not fixed to the building. The
cubicles have partition walls, are part of thediitt for the building and
are shown in the building approval. Some cubicles are placed where
they obstruct a fire evacuation patha way that prevents compliance
with the building code. Those cubicles are part of the building. The
others are not unless another provision brings them within the definition
of building for the Act.

4 A warehouse is being extended. The warehouse stores furniture. Some
partitions for cubicles stored in the warehouse impede fire evacuation
paths relied on for the extension to comply with the fire evacuation
provisions of the building code. The padits cause the extension to
not comply with the building code. The partitions are stored goods and
not fittings, so they are not part of the building unless another provision
of the Act brings them within the definition btiilding for the Act.

page 6 Building Act 2004 R48
Effective: 01/05/24-22/08/24 01/05/24

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Important concepts Part 2

Section 7A

TA

An apartment building has a surfaesel carpark, part of which is
below the apartments and part of which is adjacent to the building with
no building above, below or within it. The part of the surflese!
carpark below the apartments is part of thélding or a separate
building, depending on the building code. The other part of the carpark
is not part of the building unless another provision of the Act brings it
within the definition ofbuilding for the Act.

A concrete floor slab for a home is being poured together with a floor
slab for a garage and a surfdeeel driveway to the garage. The floor
slabs are parts of the building. The surfémesl| driveway is not part of
the building unless another proiis of the Act brings it within the
definition of building for the Act.

(3) To remove any doubt, something is not excluded from the definition
of building only because it is temporary or novel.

Example

a building used in connection with a fair, circus, carnival, celebration, market,
show, concert, display, exhibition, competition, training event, recreational event
or publicity event is not excluded on the basis of its temporary or novel nature

Meaning of site work
In this Act:

site workis development thatds

(&) building work; and
(b) work other than building work that

(i)

(ii)

physically affects the place (thriilding site) where the
building work is being carried out; and

if not carried out at the building site, is carried out near,
and connected with, the building site.

Examples of site work

1 putting up temporary fencing to protect trees growing on a road verge
2 building a house

3 damaging or removing a significant tree

4  laying paving for driveways and parking areas

R48
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Part 2

Section 8

Important concepts

(1)

)

10
(1)

Meaning of structure
In this Act:
structureinclude®

(a) afence, retaining wall, swimming pool, ornamental pond, mast,
antenna, aerial, advertising device, notice or sign; and

(b) athing prescribed under the regulations sscture

However, structure does not include something that is part of a
machine or mechanical plant unlessd is

(@) part of something classified as a building or structure by the
building code; or

(b) prescribed under the regulations for this section.

Meaning of specialist building work

In this Act:

specialist building work

(@) mean$
(i) the installation of a swimming pool; or
(i) the demolition of a building; and

(b) includes building work prescribed under the regulations as
specialist building work.

Meaning of basic building work

In this Act:

basic building worl®

(&) means the following building work:

(i) erecting a prefabricated class 10a building;
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Important concepts Part 2

Section 10

(i) erecting a class 10a outbuilding;
(i) installing fireplaces or solifuel heaters;
(iv) nonstructural work; but
(b) does not include specialist building work.
(2) In subsection (1):
non-structural workd

(@) means work on a part of a building that does not, or is not
intended to, carry a structural load imposed or transmitted by
another part of a building; and

(b) includes work on not#toad bearing walls, doors, partitioning,

reticulated pipework, ventilation ductwork and buildingdtit
items; but

(c) does notnclude the following work:

() work that may affect the structural integrity of a structural
element of a building, or weaken or remove, completely or
partly, the structural element, if the element is installed in
a way that it carries, or can carry, a load of part of a
building;

(i) work that involves the use of a structural element to carry,
or to possibly carry, a structural load of part of a building.
Example for par (c) (i)
work that affects the existing bracing beams on a rstdtiey car park
if the bracing beams are designed to bear wind load, even though most
of the time they do not carry any load
Examples for par (c) (ii)

1 the installation of a new storey on a building
2 underpinning a subsiding building
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Part 2

Section 10B

Important concepts

3)

The regulations may

(@) exempt a kind of work from the definition @fasic building
work; or

(b) include a kind of work in the definition dfasic building work

10B Meaning of disturbs friable asbestos
For this Act, workdisturbsfriable asbestos if the work increases, or
may significantly increase, the risk of the dispersal of asbestos fibres
into the air.

11 Act does not affect other ACT laws
This Act does not affect the operation of any other law in force in the
ACT relating to land use or to the provision of services for a building.
Example of related laws not affected
Electricity Safety Act 1971
Scaffolding and Lifts Act 1912
Utilities Act 2000
Water and Sewerage Act 2000

12 Exempt buildings
In this Act:
exempt buildingmeans a building prescribed under the regulations.
Note 1 Exempt buildingis used to narrow the application of pt 3, pt 5 an@.pt
Note 2 A regulation may also exempt a building from the application of this Act

or a part of the Act (see s 152 (2)).
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Section 13

Part 2A

13
(1)

(2)

(3)

14
1)

(2)

Exemption assessments

Purpose of exemption assessment B notices

An exemption assessment may relate to building work that is to be
done or has been done.

An exemption assessment B notice in relation to building work that
is to be done certifies that the work is, or is not, exempt from all or
part of this Act.

Note If an exemption assessment B notice certifies that building work is
exempt from all or part of this Act, it must also state what provisions of
this Act the building work is exempt from and why, and anything else
prescribed by regulation (see s 14B (2)).

An exemption assessment B notice in relation to building work that
has been done certifies that the work is, or is not, exempt from all or
part of this Act based on whether the work was exempt at the time it
was done, or is currently exempt.

Exemption assessment applications

The owner of a parcel of land may apply, in writing, to a building
surveyor for an assessment @emption assessmgnof whether
building work to be carried out, or carried out, on the parctdraf

is exempt from all or part of this Act.

Note 1 Building work may be exempt from all or part of this Act if the work is
exempt from this Act, or part of this Act. For exempt buildings and
building works, see thBuilding (General) Regulation 2008 6, s 7 and
sch 1.

Note 2 Applying for an exemption assessment is not a requirement of the
building approval or development approval process (see s 14A and
Planning Act2023 s 150). If a person believes that building work is
exempt, the person need not apply for an exemption assessment from a
building surveyor.

The application must be accompanied by the number of copies of the
plans relating to the development work prescribed by regulation.
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Part 2A Exemption assessments
Section 14A

(3) The application must contain, or be accompanied by, any other details
or material prescribed by regulation.

Note If a form is approved under s 151 for an application, the form must be
used.

(4) A regulation may prescrilde
(@) information required to be showntans under subsecti@);

and
(b) requirements with which the plans must comply.
14A Exemption assessment not required for building approval

(1) An exemption assessment is not a requirement of the building
approval process.

(2) A building surveyor may issue an exemption assessment B notice to
the owner of a parcel of land only if the owner has applied to the
building surveyor for an exemption assessment.

(3) A building surveyor must not refuse to issue a building approval on
the ground that the applicant for the approval has not applied for an
exemption assessment B notice.

14B Exemption assessments and notices

(1) This section appliesdf

(&) the owner of a parcel of land applies to a building surveyor for
an exemption assessment under sedt#rand

(b) the building surveyor agrees to provide the exemption
assessment.

(2) Thebuilding surveyor must
(a) undertake the exemption assessment; and
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Section 14B

(b) issue a notice (aexemption assessment B notjcaating
() ifany building work is exempt from all or part of this Act
(A) the building work that is exempt; and

(B) the provisions of this Act that the building work is
exempt from and why; and

Note For building work that is completed, see alsd)s (

(i) any building work that is not exempt from any part of this
Act; and

(i) anything else prescribed by regulation; and

Note The building surveyor may refuse to issue a notice if the building
surveyor does not have enough information (see s 14E).

(c) give the exemption assessment B notice to the owner; and

(d) within 5 days after the day the building surveyor issues the
noticed give a copy of the notice to the construction

occupations registrar.

(3) A regulation may prescrilde

(@) any document that must be attached to the exemption
assessmeri notice; and

(b) information required to be shown in the document.

(4) If the building work that is the subject of the application has been
completed and the building surveyor certifies that the building work
is exempt because the building work was exempt when carried out,
the exemption assessment B notice must also include the aate

which the building surveyor has based the assessment that the

building work was exempt.
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Section 14C

(5) |If, after taking reasonable steps, the owner cannot find a building
surveyor who will agree to provide an exemption assessment, the
owner may apply to the construction occupations registrar to appoint
a building surveyor to undertake the exemption agsesisand issue
an exemption assessment B notice to the owner.

14C Exemption assessment applicationsd request for further
information

(1) This section appliesdf

(@) a building surveyor requires further information for an
exemption assessment under section 14B; and

(b) the owner of the parcel of land and the building surveyor have
not agreed that the building surveyor will obtain the further
information; and

(c) the building surveyor believes on reasonable grounds that the
further information will help the building surveyor to prepare
the assessment.

(2) The building surveyor may, by written notice, ask the owner to give
the building surveyor stated further information in relation to the
application.

Note It is an offence to make a false or misleading statement, give false or
misleading information or produce a false or misleading document (see
Criminal Code pt 3.4).

(3) This section does not entitle a building surveyor to reduire

(a) photographs to be taken by someone other than the owner of the
parcel of land; or

(b) photographs to be taken using equipment other than equipment

of the owner 6s choi ce; or
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Section 14C

(c) further information i®

() the building surveyor has, or has reasonable access to,
suitable information that allows the building surveyor to
decide the application without personally inspecting the
land where the building work is to be carried out; or

(i) aterritory law requires the building surveyor to personally
obtain or be given the information.

Examplesd suitable information building surveyor has or has reasonable

access to

1 The website www.actmapi.act.gov.auprovides aerial photographs and
topographical information including ground contours for some ACT areas. If
the land to which an application relates is covered by the website, the
photographs and contours have sufficient information, and are accurate and
recent enough, to decide the application in relation to tree and ghmigiok
related matters, the building surveyor may not require further information or
documents by way of photographs or topographical information in relation to
trees and ground height

2 A building surveyor may verify land tenure and permit and statutory approval
matters by contacting the statutory custodians of the information to a sufficient
degree to decide the application in relation to those matters. The building
surveyor may notequire further information in relation to those matters.

3 The land to which an application relates is covered by
www.actmapi.act.gov.abut, because the slope of the land to be built on is
steeper than would be adequately shown on the website, the building surveyor
does not have suitable information to allow the building surveyor to decide the
application without personally inspecting thed. Another website has some
topographical information on the land, but it is not of sufficient resolution, or
recent enough, to be relied on by the building surveyor in relation to ground
heights to decide the application. The building surveyor ragyire further
information in relation to ground heights.

(4) For this section, a building surveyor that is a partnership inspects land
personally if any partner inspects the land.
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Part 2A

Exemption assessments

Section 14D

14D

(1)

2

3

14E

(1)

Exemption assessment applicationsd contents of request
for further information

A request under section 14C miist

(a) state the period within which the further information asked for
must be provided; and

(b) if the further information is not a documénstate that the
further information must be provided in writing; and

(c) state that the owner need not provide the further information, but
if the owner fails to provide some or all of the information in
accordance with the request, the building surveyor may refuse
under sectiol4E to issue an exemption assessment B aotic
and

(d) state that, despite the owner and building surveyor having
previously not agreed that the building surveyor would obtain
the further information, the owner and building surveyor may
agree that the building surveyor will obtain the information.

The period stated under subsection (1) (a) must be at leasirRibg
days or, if a shorter period is prescribed by regulation, the shorter
period.

The building surveyor may, on application before the end of the
period stated undaubsection (1) (a), extend the period within which
the further information must be provided once only, for a period not
longer than 20 working days.

Exemption assessment applicationsd effect of failure to
provide further information
This section appliesdf

(@) a building surveyor has asked for further information under
section 14C in relation to an exemption assessment application;
and
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Section 14E

(b) the owner has not provided some or all of the informati@n by
() the end of the period stated in the request; or

(i) if the building surveyor has extended the period within
which the further information must be providethe end
of that period; and

(c) the owner and the building surveyor have not agreed that the
building surveyor will obtain the further information.

(2) The building surveyor may refuse to issue an exemption assessment
B notice under sectioi4B.
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Division 3.2 Certifiers and government certifiers

Section 17

Part 3 Building work

Division 3.2 Certifiers and government certifiers

Note This division applies to building work and other site work.

17 Definitions for div 3.2
In this division:
certifier does not include government certifier.
eligible entity for building worl® see section 18.
government certifiey for building work, means an entity that is
appointed under section 24) for the work.
17A Certifierd functions

A certifier appointed fobuilding work or proposed building work
has the following functions in relation to the work:

(&) receiving and deciding an application from a land owné¥ for
() building approvals for the work; and
(i) amendments to building approvals for the work;

(b) for building work on buildings other than class 1, class 10a or
class 10b buildings stating in the relevant building approval
the structural framework, the placement of formwork and the
steelreinforcing for any reinforced concrete member that will
require inspection before proceeding beyond that stage;

(c) receiving and deciding an application from a building licensee
for a commencement notice for the work;
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Section 17A

(d) inspecting building work at prescribed stages, and stages stated
in a building approval, to determine compliance with this Act,
including the following:

() requesting and verifying records of tests for the building
work;

(i) if building work does not comply with this A&tgiving the
building licensee notice of the noncompliance and
directions on how to achieve compliance;

(i) giving directions about safety precautions to the building
licensee if required;

(iv) authorising building work to proceed beyond a stage if
appropriate;

(v) providing advice to the construction occupations registrar
about the completeness of building work and compliance
with this Act;

(e) notifying the construction occupations registrar about
contraventions or suspected contraventions of this Act;

() issuing stop notices if appropriate;
() giving building licensees directions about safety precautions;

(h) telling theterritory plaming authorityif the certifier suspects
there is norcompliant site work;

(i) maintaining documents, records and information in relation to
building approvals, stage inspections, directions, notices and
other matters as required under the following:

() this Act;
(i) a code of practice under this Act;

(i) a code of practice under th@onstruction Occupations

(Licensing) Act 2004
R48 Building Act 2004 page 19
01/05/24 Effective: 01/05/24-22/08/24

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2004-12
http://www.legislation.act.gov.au/a/2004-12

Part 3

Building work

Division 3.2 Certifiers and government certifiers

Section 18

() any other function under this Act or prescribed by regulation.

Note 1 Eligibility criteria for appointment of certifiers and suspension and
ending appointments are set out in this division and the regulation.

Note 2 Power to make a decision includes power to reverse or change the
decision (seéegislation Act s 180).

18 Eligibility for appointmentd certifiers and government
certifiers
A licensed construction practitioner (ahigible entity) is eligible to
be appointed certifier or government certifier for building workéf
construction practitionér
(a) is entitled under th€onstruction Occupations (Licensing) Act
2004to perform services as certifier for the work; and
(b) is qualified under the regulations to be appointed for the work.
19 Appointment of certifiersd work not begun
(1) The owner of land where it is proposed to carry out building work
mustappoint an eligible entity as certifier for the work.
Note An appointment must be in writing (skegislation Act s 206).
(2) This section does not apply to building work that is exempt from the
following provisions:
(a) division 3.2 (Certifiers and government certifiers);
(b) division 3.3 (Building approvals);
(c) division 3.4 (Building commencement notices and building
work signs);
(d) section 43 (Stages of building work).
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Certifiers and government certifiers Division 3.2

Section 19A

19A Appointment of certifiersd work begun
(1) This section appliesaf
(&) building work has begun on a parcel of land; and

(b) the building work has been carried out in accordance with this
part and

(c) the building work is not building work that is exempt from the
following provisions:

(i) division 3.2 (Certifiers and government certifiers);
(i) division 3.3 (Building approvals);

(i) division 3.4 (Building commencement notices and
building work signs);

(iv) section 43 (Stages of building work).

(2) The owner of lananustappoint an eligible entity as certifier for the
building work.

Note An appointment must be in writing (skegislation Act s 206).

19B Automatic suspension

An entitydés appointment as cert.i

being an eligible entity.

19C Ending suspensions

fiel

Q) Thi s section applies i f an entityoé

suspended.

2) The entityds s@spension ends when

(a) the entity becomes an eligible entity; or

(b)) the entityds appointment as
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Division 3.2 Certifiers and government certifiers
Section 19D
19D Ending appointments

(1) An entityds appointment as certifi el
ifd
(&) the owner of the land revokes thagpointment by written notice
given to the entity; or
(b) the entity resigns the appointment; or

(c) the entityds appointment has been
of 3 months or longer; or

(d) each of the following apply:

(i) a certificate under part 5 (Building occupancy) is issued for
the building work;

(i) the certificate is not subject to a condition that requires
building work to be done;

(i) there is no part of the building work for which a certificate
under part 5 has not been issued; or

(e) it has been 5 years since the certifier was last appointed as
certifier for the building work.

(2) An entity may resign an appointment as certifier énly

(@) with the written approval of the construction occupations
registrar; and

(b) by written notice given to the owner of the land.

(3) The construction occupations registrar may approve the resignation
of the entity as certifier only if satisfied tidat

@ the entity can not exercise the er
relation to the building work because of mental or physical
incapacity; or
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Section 19E

(b) the entity has arranged for another certifier to take over the
entityés functions as a certifier
or

(c) itis otherwise appropriate to approve the resignation.
(4) An appointment that ends under subsection (1) (c)d&nds

(a) for a suspension for a single period of 3 moaths the day
after the end of the-Bionth period; or

(b) for a suspension for a single period of longer thamoBth$
on the day after the end of the first 3 months of the period.

19E Appointment of certifier after appointment ends under
s 19D (1) (e)
Q) This section applies i f an eligible
building work on land (thefirst appointmen) ends under
section19D (1) (e).

(2) The owner of the land may appoint the entity as certifier for the
building work (thesecond appointmet

Note An appointment must be in writing (skegislation Act s 206).

(3) If the certifier is an eligible entity during all of the relevant period,
the second appointment is taken

(a) to begin on the day after the day the first appointment ends; and

(b) to be acontinuation of the first appointment, not a new
appointment.

(4) However, for section 19D (1) (e), the second appointment is taken to
be the last appointment if no appointment has been made after it.
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Section 20

(5) In this section:
relevant periodneans the period that
(a) begins on the day after the day the first appointment ends; and

(b) ends on the day before the day the second appointment is made.

20 Appointment of government certifiers

(1) This section applies to building work if the last certifier appointed for
the work is no longer the certifier for the work.

(2) A certifier isno longer the certifierfor building work 16

@ the certifierds | icenmanthg;ar suspenc

(b) the certifierdéds | icence has been

(c) the certifier has resigned the appointment under section 19D
(Ending appointments); or

(d) the certifier is dead; or

(e) for a building certifier in the same occupation class as the
certifierd the certifier is not covered by insurance required
under theConstruction Occupations (Licensing) Act 2004

(3) The owner of the land where the building work is being carried out
(or proposed to be carried out) may apply to the construction
occupations registrar for the appointment of a government certifier
for the work.

Note If a form is approved under s 151 for an application, the form must be
used.

(4) The construction occupations registrar may appoint a government
certifier for the building work if satisfied that the criteria prescribed
under the regulations are satisfied.

Note An appointment must be in writing (skegislation Act s 206).

(5) The regulations may prescribe what must accompany the application.
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Section 21

21

(6)

(1)

(@)

3)

(4)

(5)

(6)

In this section:

licence means a building surveyor licence under @mnstruction
Occupations (Licensing) Act 2004

Power to require building documents

A government certifier appointed for building work may, by written
notice, require the entity that was the certifier (or last certifier) for the
building work to give the government certifier any building document
the entity has in relation to the vkowithin the period stated in the
notice.

The period stated in the notice must not be less than 2 weeks after the
day the notice is given.

A person commits an offence if the person contravenes a notice given
to the person under subsection (1).

Maximum penalty: 50 penalty units.

Each partner commits an offence if the partnership contravenes a
notice given to the partnership under subsection (1).

Maximum penalty: 50 penalty units.

It is a defence to a prosecution for an offence against subsection (4)
if the partner proves

(a) thao

(i) the partner did not know about the contravention of the
subsection involved in the offence; and

(i) the partner took reasonable precautions and exercised
appropriate diligence to avoid the contravention; or

(b) that the partner was not in a position to influence the partnership
in relation to the conduct involved in the contravention.

An offence against subsection (3) or (4) is a strict liability offence.
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Section 22

22

23

(7)

(1)

(2)

(1)

(@)

®3)

In this section:

building documentmeans a document mentioned in sectisn(3)
(Completion of building work).

Protection of government certifiers from liability

A government certifier does not incur civil or criminal liability for an
act or omission done honestly as a government certifier.

A civil liability that would, apart from this section, attach to the
government certifier attaches instead to the Territory.

Entitlement to act as certifier

A licensed construction practitioner is not entitled to perform services
as a certifier in relation to building work the practitionethas an
interest in the work.

For this section, a licensed construction practitioner hastarestin
building work if the practitioner, or a person related to the
practitioned

(&) has a legal or equitable interest in the land where the building
work is, or is to be, carried out; or

(b) has prepared, or intends to prepare, drawings intended to be used
in relation to the construction of the building work; or

(c) has carried out, or intends to carry out, any of the building work;
or

(d) has a financial interest in the construction or completion of the
building work.

For this section, a person iglated toa licensed construction
practitioner if the personds

(@) a person with whom the practitioner has a personal,
professionalcommercial or financial relationship; or
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Section 24

(4)

(b) an employer or employee of the practitioner; or

(c) acompany of which the practitioner is a director or in which the
practitioner holds a share.

This section does not prevent a certifier from sketching a required
design solution as part of a direction in a notice under
section44 (2) (a).

certi

24 Notice of certifierds appointment or

(1) This section appliesdf
(a) a building approval has been issued for building work; and
(b) after the issue, eithér

() an entity is appointed certifier for the work; or
(i) an entityds appoi nt me wrideras
section 19D (1) (a) or (b)

(2) Within 7 days after the day the entity is appointed or the appointment
ends, the entity must give the construction occupations registrar
written notice of the appointment or end.

Note If a form is approved under s 151 for a notification, the form must be
used.
25 Prohibition against contracting out of pt 3

A provision in a contract or agreement is void if it limits or modifies,
or purports to limit or modify, the operation of this part, including this
section, in relation to a certifier or building work.

R48 Building Act 2004 page 27

01/05/24 Effective: 01/05/24-22/08/24

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Part 3 Building work
Division 3.3 Building approvals

Section 25A
Division 3.3 Building approvals
25A Overviewd div 3.3

(1) This division deals with building approvals for building work carried
out on land and how the owner of the land may apply for building
approval.

(2) Section 27 to section 30A affect the issue of building approvals as
follows:

(a) section 27 provides that a certifier must not consider an
application for building approval unless, among other things, the
accompanying plans comply with the requirements prescribed
by regulation;

(b) section 28 provides that an application for building approval
must be approved if the plans meet each approval requirement
under section 29, and deals with how the approval is given;

(c) section 28A sets out how a building approval is marked on
plans;

(d) section 29 sets out the approval requirements for the plans;

(e) section 30 and section 30A set out when an application for
building approval must be refused.
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Section 25AA

25AA Meaning of site work noticed div 3.3
In this division:
site work notice means a notice issued by certifier under
section28 (1A)0
(a) statingd
(i) that the plans for the building work to which the
application for building approval relates show all the
information necessary to establish that site work to which
the building work relates is exempt development under the
Planning Act2023 sectionl45 and
(i) that the site work is exempt development; and
@) the certifierds reasons for
exempt development; and
(b) including any document or information prescribed by
regulation.
25B Why are building approvals necessary?
(1) A building approval is necessary becalse
(@) section 42 (1) (d) requires building work to be carried out in
accordance with approved plans (which may have to comply
with this Act in relation to asbestos); and
(b) approved plans are plans that relate to building work for which
a building approval is in effect.
(2) Sectiond?2 provides that building work must not be carried out except
in accordance with the requirements set out in the section.
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Division 3.3 Building approvals

Section 25C

(3) Not complying with section 42, for example

() is an element of offences against section 42A (Contravention of
requirements for building work involving asbestos) and section
51 (Carrying out building work in contravention o42); and

(b) is a ground for giving a notice to a building licensee under
section 44 (2) (a) (Stage inspections); and

(c) is a ground for giving a notice to carry out building work under
section 62 (see s 61 (b)).

Note Not complying with s 42 may also be groundsdocupationatliscipline
under theConstruction Occupations (Licensing) Act 2004

25C Building approvals apply to building work
To remove any doubt

(a) a building approval only relates to building work shown on the
approved plans under the approval, other than buildingdvork

() identified in the plans as not forming part of the approval;
and

(i) on a parcel of land other than a parcel to which the
application for approval relates; and
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Building approvals Division 3.3

Section 25C

(b) the issue of a building approval does not indicate that carrying
out work other than building work identified in the plans is
consistent with the law or leapeovisions applying to carrying
out the work.

Example of work other than building work shown in approved plans

Approved plans show a multinit townhouse development. As well as showing

the townhouse buildings, the plans include landscape plans and structural
engineer6s plans for structural elements, b
reinforced concretequestrian surface paving. The building approval only relates

to the townhouse buildings (including their structural elements), the retaining walls,

the screen walls and the fencing.

Example of building work on parcel of land other than parcel to which

application relates

1 Approved plans show a shop which is proposed to have an awning over the
footpath in front of the shop. The awning is over unleased territory land, while
the rest of the shop is on leased land. An application for building approval
may only be made by ¢howner of the parcel of land for approval to carry out
building work on the land. If only the owner of the leased land applies for
building approval and the building approval is issued, the building approval
can relate only to building work on the leadadd and not to the awning.
However, if the Territory and the owner of the leased land jointly apply for
building approval and the approval is issued, the approval can relate to
building work on both the awning and the leased land. But, if the Territory
grants the applicant a permit for the awning to be over a public place, the
permitholder is, under this Act, taken to be the owner and may apply for
building approval for all the building work, including the awning.

2 Approved plans show proposed demolition of a fence and a party wall. The
wall and fence straddle a common boundary shared by 2 land parcels. The
building approval can not operate in relation to only 1 of the parcels. |If
building approval is requiredf the demolition, it must relate to both parcels
of land.
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Part 3 Building work
Division 3.3 Building approvals
Section 26
26 Building approval applications

(1) The owner of a parcel of land may, in writing, apply to the certifier
for a building approval for building work to be carried out on the land.

Note At common | aw, an agent may make an

(2) The application muét

(&) be accompanied by the number of copies of the plans relating to
the proposed work prescribed under the regulations; and

(b) nominate the kind of certificate of occupancy for which the
applicant proposes to apply; and

(c) be accompanied by a waste management plan if the building
work involves

() the demolition of a building; or

(i) the alteration of a building other than a class 1, class 2 or
class 10a building; and

(d) be accompanied by an asbestos removal control plan if a
building to which the building work relai@s

() isaclass 1, class 2, classr class 4 building, or a cla%é
building associated with a class 1, class 2, Gassclass
4 building; and

(i) was erected before, or the erection of which started before,
1985; and

(e) if there is an asbestos assessment report for premises to which
the building work relatés be accompanied by a copy of the
asbestos assessment report unless the applicant cannot obtain the
repot after taking reasonable steps; and

(f) if there is development approval for development to which the
building work related be accompanied by copy of the
development approval, unless the applicant cannot obtain a copy
of the approval after taking reasonable steps; and
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Building work Part 3
Building approvals Division 3.3

Section 26A

3)

(4)

26A

(1)

(g) if there is an exemption assessment D notice for development to
which the building work relatés be accompanied by copy of
the exemption assessment D notice; and

(n) if required under an energy efficiency provisiobhe
accompanied by an energfficiency certificateand

(i) if the development to which the building work relates is a
development proposal to which th&lanning (Exempt
Development) Regulation 2023chedule 1, section 1.18
applie® be accompanied by a written notice that the section has
been complied with within 2 years before the day the application
is made.

Exampled written notice

a copy of any form prepared fdhe Planning (Exempt Development)
Regulation 2023sch 1, s 1.1&nd a statement about how and when it was
given

Note If a form is approved under s 15dr this provision, the form must be
used.

The regulations may require the application to contain other details
or be accompanied by other material.

In this section:

energy efficiency provisiod see section 139C (4).

Applications for building approvald certifier may require
further information

This section appliesdf

(@) the owner of a parcel of land (tla@plicanf) has applied to a
certifier for building approval for building work to be carried
out on the land; and

(b) further information is required for the certifier to be able to
decide the application without personally inspecting the land
where the building work is to be carried out; and
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Part 3

Building work

Division 3.3 Building approvals

Section 26A

(2)

(c) the applicant and the certifier have not agreed that the certifier
will obtain the further information.

The certifier may, by written notice, ask the applicant to give the
certifier stated further information in relation to the application if the
certifier believes on reasonable grounds that the information will help
the certifier to decide the appligat without personally inspecting
the land where the building work is to be carried out.

Examples of what certifier may ask for

1 photos, including ground, aerial, or satellite photos of the land or anything on,
over or near the land

2 approval, permission or tenure documents, including leases, licences, permits,
statutory approvals or advices

3 topographical information, including ground surface height contours, for the
land and surroundings

Note It is an offence to make a false or misleading statement, give false or
misleading information or produce a false or misleading document (see
Criminal Code pt 3.4).

(3) To remove any doubt, this section does not entitle a certifier to

required
(&) photographs to be taken by someone other than the applicant; or

(b) photographs to be taken using equipment other than equipment
of the applicantédés choice; or

(c) further information i®

() the certifier has, or has reasonable access to, suitable
information that allows the certifier to decide the
application without personally inspecting the land where
the building work is to be carried out; or
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Building approvals Division 3.3

Section 26B

(i) a territory law requires the certifier to personally obtain or
be given the information.

Examples of suitable information certifier has or has reasonable access to

1

The internet websiteww.actmapi.act.gov.gorovides aerial photographs and
topographical information including ground contours for some ACT areas. If
the land to which an application relates is covered by the website, the
photographs and contours have sufficient information, and are accurate and
recent enough, to decide the application in relation to tree and ghmigiok
related matters, the certifier may not require further information or documents
by way of photographs or topographical information in relation to trees and
ground heights.

A certifier may verify land tenure and permit and statutory approval matters
by contacting the statutory custodians of the information to a sufficient degree
to decide the application in relation to those matters. The certifier may not
require furthernformation in relation to those matters.

The land to which an application relates is covered by
www.actmapi.act.gov.abut, because the slope of the land to be built on is
steeper than would be adequately shown on the website, the certifier does not
have suitable information to allow the certifier to decide the application
without personally inspecting the land.  Anothemrbsite has some
topographical information on the land, but it is not of sufficient resolution, or
recent enough, to be relied on by the certifier in relation to ground heights to
decide the application. The certifier may require further information in
relation to ground heights.

(4) For this section, a certifier that is a partnership inspects land
personally if any partner inspects the land.

26B Contents of request for further information

(1) A request under section 26A mést

(@)

(b)

state the period within which the further information asked for
must be provided; and

if the further information is not a documénstate that the
further information must be provided in writing; and
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Part 3

Building work

Division 3.3 Building approvals

Section 26C

(2)

3

26C

(1)

(2)

(c) state that the applicant need not provide the further information,
but if the applicant fails to provide some or all of the information
in accordance with the request, the certifier may refuse to issue
a building approval under secti@8; and

(d) state that, despite the applicant and certifier having previously
not agreed that the certifier would obtain the further information,
the applicant and certifier may agree that the certifier will obtain
the information.

The period stated under subsection (1) (a) must be at leasirRidg
days or, if a shorter period is prescribed by regulation, the shorter
period.

The certifier may, on application before the end of the period stated
under subsection (1) (a), extend the period within which the further
information must be provided once only, for a period not longer than
20 working days.

Applications for building approvald effect of failure to
provide further information

This section appliesdf

(a) a certifier has asked for further information under section 26A
in relation to an application; and

(b) the applicant has not provided some or all of the information in
accordance with the request; and

(c) the applicant and the certifier have not agreed that the certifier
will obtain the further information.

The certifier may refuse to issue a building approval under sezion
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Section 27

27
1)

)

Certifier not to consider certain applications
A certifier must not consider an application under section 26 unless

(a) the plans that accompany the application comply with any
requirements prescribed under the regulations; and

(b) ifd

) a regul ation prescribes that
application must be sought he entitydés advi
sought; or

(i) a regulation prescribes that an entity must be consulted
about the applicatian the entity has been consulted; or

(i) a regulation prescribes that
approval of, the application is requidedhe entity has
consented to, or approved, the application; or

(iv) a consent or approval prescribed by regulation contains a
condition that must be complied withthe certifier is
satisfied on reasonable grounds that the condition has been
complied with; and

(c) if the application is made on behalf of the owner of the parcel of
landd it is made by an agent authorised in writing by the owner;
and

(d) the training levy has been paid.
In this section:

training levy means the training levy under theuilding and
Construction Industry Training Levy Act 1999
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Part 3 Building work

Division 3.3 Building approvals
Section 27A
27A Notice if building approval not issued

(1) This section appliesaf

(&) an application for a building approval is made to the certifier
under section 26; and

(b) the certifier does not issue the building approval for all or part
of the building work that is the subject of the application because
the certified

(i) refuses to issue the approval under section 26C; or
(i) must not consider the application under section 27; or

(i) must not issue the approval under section 30 or
section30A, or

(iv) decides that the approval is not required for all or part of
the building work for which the application is made.

(2) The certifier must give the applicant written notice stating that
building approval is not issued for the building work mentioned in
subsection (1) (b) and the reason why the approval is not issued.

28 Issue of building approvals
(1) This section appliesdf

(&) anapplication for a building approval is made to the certifier
under section 26; and

(b) the certifier may consider the application; and

(c) section 30 (When building approvals not to be isdugeneral)
and section 30A (When building approvals not to be issued
advice on referral) do not prevent the issue of the approval; and
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Section 28

(1A)

2

(d) ifthere is a written agreement between the certifier and applicant
for the payment of an amount for deciding the application and
the agreement states that the amount is to be paid before the
application is decideil the amount has been paid.

As soon as practicable after receiving the application for building
approval, the certifier must issue a site work nétice

(a) if an exemption assessment D notice stating that the site work is
exempt development has not been issued for the site work; and

(b) if the territory plaming authority has not made an exemption
declaration under thePlanning (Exempt Development)
Regulation 2023scheduld, sectionl.131(1) (d); and

(c) if a development approval has not been issued in relation to the
site work; and

(d) if satisfied on reasonable grounds &hat

() the plans show all the information necessary to establish
that the site work to which the building work relates is
exempt development under tR&anning Act2023 section
145 and

(i) the site work is exempt development.

As soon as practicable after receiving the application for building
approval, the certifier mudt

(a) take all reasonable steps to get the information the certifier
reasonably needs to decide the application; and

Note This may include deciding whether the building wiskexempt
from requiring development approval under i@nning Act 2023
(see s 29 (1) (9)).
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Part 3 Building work
Division 3.3 Building approvals

Section 28A

(b) if satisfied on reasonable grounds that the plans meet each
applicable approval requirement under section 29 and is not
prevented from being issued under section 30 or sectiodl 30A

() prepare a notice (thebuilding approval -certificatg
certifying what approval requirements apply to the
application and why the building approval is not prevented
from being issued; and

(i) issue the building approval and give the building approval
certificate to the applicant.

Note 1 If a form is approved under s 15dr this provision, the form must be
used.

Note 2 A fee may be determined under s 150 for this provision.

(3 To remove any doubt, a certifier is not required to decide an
application for building approval if the applicant has asked the
certifier to delay making the decision, whether to allow the applicant
to negotiate with an entity to which thgplication has been referred
or for any other reason.

28A Marking building approval
(1) If a certifier issues a building approval under sectioé 28

(a) the approval must be marked on, attached to or partly marked on
and partly attached to, each page of the plans it relates to; and

(b) the certifier mugi

M initial, date and mark the certi
page of the plans; and

(i) attach each accompanying document to the plans; and

(i) if the accompanying documents do not include an asbestos
assessment repdriattach an asbestos advice to the plans.

Note If a form is approved under s 151 for a building approval, the form must
be used.
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Section 28A

(2) However, if, because of the size of the plans, it is impractical to mark
the building approval on each page of the plans, the certifier may,
instead of marking the approval under subsection (1) (a), mark each
page of the plans wié

@ the certifierds initials and | icer

(b) an indication that the approval, or part of the approval, is in a
separate document.

(3) Also, if, because of the size of 1 or more of the accompanying
documents (theelevant documents it is impractical to attach the
relevant documents to the plans, the certifier may, instead of attaching
the relevant documents under subsectigr(b) (ii), mark each page
of the plans with an indication that the relevant documents are
separate.

(4) If the certifier issues the building approval, the certifier @ust
(a) give to the person who applied for the approval a copy of
(i) the approval; and
(i) the relevant plans; and

(i) if the certifier issues a site work notice in relation to the site
work to which the building work relatésthe site work
notice; and

(iv) if 1 or more of theaccompanying documents are not
attached to the plaésthe accompanying documents that
are not attached; and

(b) not later than 7 days after the day of issue, give to the
construction occupations registar

(i) a copy of the approval; and
(i) the building approval certificate; and

(i) a copy of the relevant plans; and
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Section 29

Building work
3 Building approvals

(5)

29
1)

(iv) if the certifier issues a site work notice in relation to the site
work to which the building work relatésa copy of the site
work notice; and

(v) if 1 or more of theaccompanying documents are not
attached to the pladsa copy of the accompanying
documents that are not attached; and

(vi) i f notification of t he cert
previously been given to the registiamotification of the
appointment.

Note 1 If a form is approved under s 151 for a notification of appointment, the
form must be used.

Note 2 A fee may be determined under s 150 for this section.
In this section:

accompanying documentn relation to a building approval, means a
document required to accompany the application for the building
approval.

Note Section 26 requires certain documents to accompany applications for
building approval and allows other material required to accompany
applications to be prescribed by regulation.

asbestos adviceneans an advice prepared under Dengerous
Substances Act 200dection 47M.

Approval requirements
Each of the following is aapproval requiremenfor plans:

(a) if the plans are for the substantial alteration of a builditige
building as altered will comply with this Act and the building
code;

Note 1 Substantial alteratio® see s (2).

Note 2 A reference to an Act includes a reference to the statutory
instruments made or in force under the Act, including regulations
and the building code (ségislation Act s104).
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Building approvals Division 3.3

Section 29

(b)

(©)

(d)

(e)

(f)

(¢))

if the plans are for the erection or alteration of a buildirige
building, if erected or altered in accordance with the plans, will
comply with this Act;

if the plans are for the demolition of a buildéglemolition in
accordance with the plans will comply with this Act;

if a waste management plan is required to accompany the
applicatio® the plan is adequate;

if an asbestos removal control plan is required to accompany the
applicatior® the plan complies with thBangerous Substances
Act 2004and theWork Health and Safety A2011,

the building as proposed to be erected or altered will be
structurally sufficient, safe and staple

if the plans show site work that, if carried out in accordance with
the plans, might be exempt under #lanning Act 2023rom
requiring development approval

(i) a copy of an exemption assessment D notice for the site
work stating that the site work is exempt development is
attached; or

Note Applying for an exemption assessment is not a requirement
of the development approval or building approval process.
If a person believes that a development is an exempt
development, the person need not apply for an exemption
assessment from a works assessduilding surveyor (see
Planning Act2023 s150).

(i) a site work notice for the site work, stating that the site
work is exempt development, hdseen issugé under
section 28 (1A or

Note If site work is an exempt development, it does not require
development approval (s&anning Act2023 s145).

(i) development approval for the site work is attached; or
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Section 29

Building work

3 Building approvals

)

(iv) a copy of an exemption declaration under Bianning
(Exempt Development) Regulation 202&hedule 1,
section1.131(1) (d) is attached.

Example

Plans show a proposed residence and garage, and development approval has not
been given. The information in the plans in relation to the residence and garage
suggests that the residence and garage might be exempt from the requirement for
development appkal.

However, thderritory plansets out other requirements that must be satisfied before
the proposed residence and garage will be exempt from requiring development
approval, for example, requirements in relation to trees, driveways, car parking,
colours and the amount of the land gdithat must not contain certain buildings.

The plans must show all the information necessary for the certifier to be satisfied
that all the requirements for the proposed residence and garage to be exempt from
requiring development approval have been met, including the requirements in
relation to tees, driveways and other matters related to the residence and garage in
theterritory plan

If development approval is given for the proposed residence and the garage, then
the plans do not need to include the information necessary to establish that they are
exempt from requiring development approval.

If an exemption assessment D notice for the proposed residence and garage
indicates the residence and garage are exempt from requiring development
approval, then the plans do not need to include any additional information to
establish that the proposeditksice and garage are an exempt development.

Note 1 This provision does not give a certifier power to require an applicant to
provide either development approval, or an exemption assessment D
notice, under th@lanning Act 2023

Note2  Section 30 and s 30A prevent building approval from being given in some
cases.

A regulation may declare that
(&) an alteration of a building is or is not a substantial alteration; or

(b) a part of a building (thenaltered par} that has not been altered
need not comply with the building code despite
subsectior{l) (a).
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Section 29

(3) For subsection (B)

(a) a building or a buildings alterealoes not fail to comply with
this Act only because the plans for the building or alteration
contain something to which the building code does not apply;
and

(b) a building product, construction method, design, component or
system connected with a building is taken to comply with the
building code if the product, method, design, component or
system complies with a recognised standard.

(4) For subsection (1) (d), a waste management pladegquatdfd

(@) the plan satisfies any requirements prescribed under the
regulations; and

(b) there is a recycling facility for the reuserecycling of material
mentioned in the plan and the plan states that the material will
be disposed of, if practicable, at the facility.

(5) The Minister maydeclare that a facility outside the ACT is suitable
to reuse or recycle stated material.

(6) A declaration is a notifiable instrument.
Note A notifiable instrument must be notified under ttegislation Act

(7) For subsection (1) (g)ii§, the certifier must be satisfied that the
exemption assessment D nofice

(a) is for the site work to which the application relates; and

(b) was issued by a works assessor or building survegbmore
than 3 months before the day the application for building
approval was made

Note There is no obligation on the certifier to confirm the exemption
assessment D notice in any other way, such as for accuracy or
completeness.
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Section 30

(8) In this section:

30
1)

recycling facility, for material, meards
(a) afacility in the ACT where the material is reused or recycled; or

(b) a facility outside the ACT that the Minister has declared is
suitable to reuse or recycle the material under subsection (5).

When building approvals not to be issuedd general

A certifier must noissue a building approval if carrying out the site
work to which the application for the approval relates would result in
the contravention of this Act or any other law in force in the ACT
because @

(a) the design or siting of a proposed building or a building as
proposed to be altered; or

(b) the material used in the building; or

(c) the proposed use of the building as determined by the class of
building; or
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Section 30A

(d) the number of buildings on the land.

Example

Under thePlanning Act2023 s 276 leased land must not be used for a purpose
other than a purpose authorised by the lease. A lease provides that the leased land
may be used only for a single dwelling.

If an application for building work on the land contains plans for 2 dwellings in a
single building, carrying out the site work will result in a contravention of the lease
and therefore th®lanning Act 2023 Accordingly, a certifier must not issue the
building approval.

If an application for building work on the land indicates that 1 room is to be used
for a home office, and part of the lounge room is to contain a bar area, the building
may still be used as a dwelling and a certifier could issue building approval, even
though conducting a home business may require development approval.

Note 1 The power to make a statutory instrument includes the power to amend
or repeal the instrument in the same way (segislation Act s 46).

Note 2 A reference to an Act includes a reference to the statutory instruments
made or in force under the Act, including any regulats@el egislation
Act, s 104).

Note 3 See the sustainability guidelines made under s 143.

(2) A regulation may prescribe when, apart from this section, a building
approval must not be issued.

(3) In this section:
design of a building, includes anything affecting the appearance of
the building.
30A When building approvals not to be issuedd advice on
referral

(1) This section applies to an application to a certifier for building
approval i

(a) aregulation requires the advice of an entity to be sought on the
application; and

(b)) the entityds advice has been sougt
and
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Division 3.3 Building approvals

Section 30A

(c) issuing the approval or carrying out work in accordance with the
approval would be inconsistent with the advice; and

(d) the entity has nét
() withdrawn the advice; or

(i) changed or added to the advice so that issuing the approval
or carrying out work in accordance with the approval
would not be inconsistent with the advice as changed or
added to.

(2) The certifier must not issue the building approval unless satisfied on
reasonable grounds tidat

(@) further information or amendments of the application address
the advice of the entity; or

(b) the advice relates to an area other than an area that the entity
giving the advice is authorised by regulation to give advice on.

(3) Aregulation may prescribe the following:

(@) when the advice of an entity must be sought on an application to
a certifier for building approval;

(b) i f an entityés advice must be
certifier for building apprové the advice the entity may give;

(c) anything else in relation to the advice.
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Section 31

31

32

(1)

(2)

(1)

)

(3)

Application for approval of amended plans
This section appliesdf
(a) a building approval has been issued for building work; and

(b) the owner of the parcel of land where the building work is being,
or is to be, done hasmended the plans for the work.

The owner may apply, in writing, to a certifier to approve the
amended plans.

Note If a form is approved underX51for an application, the form must be
used.

Amendment of approved plans

This section applies if an application under section 31 for the
amendment of plans has been made to a certifier.

The certifier must approve the amended plans and amend the building
approval only i®

(a) the approval requirements, so far as they apply to plans, are
satisfied in relation to the plans as amended; and

(b) the application would not be refused because of se8fion
(When building approvals not to be issdegeneral) or
section30A (When building approvals not to be isséieabivice
on referral) if it were an application for a building approval; and

(c) a building built to the amended plans would not be significantly
different from a building built to the unamended plans.

Note The regulations may prescribe when a building is significantly different
(see s (4)).

If the certifier cannot approve the amended plans, the certifier must
tell the applicant in writing that the application is refused.
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Section 32A

(4) The regulations may prescribe when a building built to amended
plans is significantly different from a building built to unamended
plans.

32A Application for approved plans amendmentd certifier
may require further information

(1) This section appliesdf

(a) the owner of a parcel of land (tla@plican) has applied to a
certifier under section 31 to approve amended plans; and

(b) further information is required for the certifier to be able to
decide the application without personally inspecting the land
where the building work is being, or is to be, carried out; and

(c) the applicant and the certifier have not agreed that the certifier
will obtain the further information.

(2) The certifier may, by written notice, ask the applicant to give the
certifier stated further information in relation to the application if the
certifier believes on reasonable grounds that the information will help
the certifier to decide the appligat without personally inspecting
the land where the building work is being, or is to be, carried out.

Note It is an offence to make a false or misleading statement, give false or
misleading information or produce a false or misleading document (see
Criminal Code pt 3.4).

(3) To remove any doubt, this section does not entitle a certifier to
required

(a) photographs to be taken by someone other than the applicant; or

(b) phot ographs to be taken using eqgl
choice at or near ground level; or
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Section 32B

(c) further information i®

() the certifier has, or has reasonable accesssuitable
information that allows the certifier to decide the
application without personally inspecting the land where
the building work is to be carried out; or

(i) a territory law requires the certifier to personally obtain or
be given the information.

Note For examples of suitable information a certifier has or has reasonable
access to, see s 26A (Applications for building appé\artifier may
require further information).

(4) For this section, a certifier that is a partnership inspects land
personally if any partner inspects the land.

32B Contents of request for further information
(1) A request under section 32A mést

(a) state the period within which the further information asked for
must be provided; and

(b) if the further information is not a documénstate that the
further information must be provided in writing; and

(c) state that the applicant need not provide the further information,
but if the applicant fails to provide some or all of the information
in accordance with the request, the certifier may refuse to
approve the amended plans to which the applicatiotesgland

(d) state that, despite the applicant and certifier having previously
not agreed that the certifier would obtain the further information,
the applicant and certifier may agree that the certifier will obtain
the information.

(2) The period stated under subsection (1) (a) must be at leastrRihg
days or, if a shorter period is prescribed by regulation, the shorter
period.
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Section 32C

(3) The certifier may, on application before the end of the period stated
under subsection (1) (a), extend the period within which the further
information must be provided once only, for a period not longer than
20 working days.

32C Approved plans amendmentd effect of failure to provide
further information
(1) This section appliesdf

(a) a certifier has asked for further information under section 32A
in relation to an application; and

(b) the applicant has not provided some or all of the information in
accordance with the request; and

(c) the applicant and the certifier have not agreed that the certifier
will obtain the further information.

(2) The certifier may refuse to approve the amended plans to which the
application relates.
33 Marking approval of amendment
(1) If a certifier approves amended plans under sectién 32

(a) the amended building approval must be marked on, attached to
or partly marked on and partly attached to, each page of the
plans; and

(b)) the certifier must initial,
number on each page of the plans.

Note If a form is approved under s 151 for a building approval, the form must
be used.
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Section 34

(2) However, if, because of the size of the plans, it is impractical to mark
the amended building approval on each page of the plarcetifeer
may, instead of marking the approval under subse¢tipfa), mark
each page of the plans wth

@ the certifierdos initials and |1

(b) an indication that the approval, or part of the approval, is in a
separate document.

(3) The certifier musi

(a) give a copy of the amended approval and the amended plans as
soon as practicable to the person who applied for the approval;
and

(b) within 7 days after the day of issue, give to the construction
occupations registrar

(i) a copy of the amended approval; and
(i) a copy of the amended plans; and

@y i f notificati on of t he certi
previously been given to the registanotification of the
appointment.

Note 1 If a form is approved under s 151 for a notification of appointment, the
form must be used.

Note 2 A fee may be determined undetS0for this section.

34 Effect of issue of further building approval
(1) This section appliesdf
(a) a building approval is in force for building work; and

(b) another building approval is issued for the building work
(whether or not the approval also relates to other building work).

(2) The first building approval ends because of this section.
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Section 35
35 Land to be used in accordance with lease and
development approval
The issue of a building approval for building work on a parcel of land
does not authorige
(a) for land leased from the Commonweadlthse of the land for a
purpose other than that for which the lease was granted; or
(b) use of the land contrary to a provision, covenant or condition of
any lease on the parcel; or
(c) development on the land for which development approval is
required unless there is the required development approval; or
(d) if development on the land requires development appdoval
development on the land contrary to a required development
approval.
36 Period for which approvals operate

(1) A building approval operates until the end of the earliest of the

following:

(&) 3 years beginning on the day of its issue;

(b) anydevelopment period applying to the building work.

Note A building approval ends if a further approval is issued for the same
building work (see s 34).

(2) If the development period applying to the building work is extended,
the certifier may extend the period of operation of the building
approval to a day that is no later than the day the extended
development period ends.

(3) However, subsection (2) does not authorise the extension of the
period of validity of a building approval to a day that is more than
3 years after the day the approval was issued.
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Section 36A

(4) To remove any doubt, a building approval, or part of the building
approval, does not operate while the approval or part is suspended.

Note A building approval, or part of the approval, may be suspended under
s53.

(5) In this section:

development periocheans a period within which, under another law
in force in the ACT or a condition of the relevant lease, the building
work must be completed.

36A Requirement to give advice in relation to proposed
building work
(1) This section appliesdf

@ an entitybés advice on an applicat
been sought as prescribed by regulation; and

Note See s 30A (3) (When building approvals not to be is3uadlice
on referral).

(b) the entity
() has given advice on the application; or

(i) has not given advice within the time prescribed for giving
the advice; and

(c) the certifier is required under section 28 to issue a building
approval on the application; and

(d) the certifier issues the building approval; and

(e) the approved plans for the building approval are substantially
consistent with the advice.

(2) For this section, if an entity fails to give advice sought within the time
prescribed by regulation in relation to an application for building
approval referred to the entity, the entity is taken to have given advice
that the entity supports the aggaltion.
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Section 36A

(3) The entity must not act inconsistently with the advice in relation to
the application for building approval unléss

(&) further information in relation to the building work proposed in
the application comes to the ent
information mentioned in subsection (4)); and

(b) the entity did not have the further information when the entity
gave the advice; and

(c) the further information is relevant to the advice the entity gave;
and

(d) the entity would have given different advice if the entity had the
further information before giving the advice.

(4) Subsection (3) (a) does not applyfuather information in relation to
building work proposed in the application for building approval if the
informatiord

(a) was not required in the building approval application; and
(b) is required by the entity after the application is approved; and

(c) is consistent in all significant respects with information already
provided by the applicant, except that it is more detailed.

(5) For this section, an entigcts inconsistentlyvith advice in relation
to an application for building approvadif

(a) the advice is that the entity will issue or give an approval or other
thing in relation to the building work; and

(b) the application is approved; and
(c) the entity

(i) does notissue or give the approval or other thing consistent
with the advice; or
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(i) issues or gives the approval or other thing in a way, or
subject to a condition, that prevents the applicant
undertaking the building work approved.

Example of advice
that the entity will agree to the erection of a building over a buried sewer main

(6) Also for this section, an entitgcts inconsistentlywith advice in
relation to an applicationdf

(a) the advice is that an activity to which the application relates does
not require a particular authorisation (however described); and

(b) the entity prosecutes someone, or takes other compliance action,
in relation to the activity because the activity is carried out
without the particular authorisation.

Example of acting inconsistently

An Act prohibits activity A without an approval. The entity responsible for
administering the Act gives advice sought as prescribed by regulation (see
s 30A (3)) that the activity (activity B) in the application does not fall within the
description of agtity A. The application is approved consistent with the advice.
The entity can not prosecute a person for carrying out activity B in accordance with
the approved application because activity B does fall within the description of
activity A and the persodid not have approval.

(7) For this section, an entigcts inconsistentlyvith advice in relation
to an application if the entidy

(@) refuses to do something required to be done by the entity to
allow the applicant to undertake the development approved in
the application; or

(b) does something in a way, or subject to a condition, that prevents
the applicant from undertaking the development approved in the
application.
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Section 37

Division 3.4 Building commencement notices and

37

(1)

)

3

(4)

building work signs

Building commencement notice issue
This section appliesdf
(a) a building approval has been issued for building work; and

(b) under theConstruction Occupations (Licensing) Act 2084y
of the work must be done by a licensed builder; and

(c) alicensed builder has been engaged to do the work.

The licensed builder may apply, in writing signed by the owner of the
parcel of land where the building work is to be done, to a certifier for
a commencement notice for therk or part of it.

Note 1 The ordinary rules of agency apply in relation to an application under this
section.

Note 2 If a form is approved under s 151 for an application, the form must be
used.

If, under section 37B, a sign must be displayed on the parcel of land
before the application is made, the licensed builder must state in the
application that the buildér

(a) erected the sign, and displayed the sign for the required period;
or

(b) is reasonably satisfied that the sign was erected by a licensed
builder and displayed for the required period.

Note Knowingly or recklessly giving someone information in relation to a
construction service that is false or misleading is a ground for
occupational discipline (se€onstruction Occupations (Licensing)
Act2004 s 55 (1) (b)).

If the application is forinsurableresidential building work, the
application must be accompaniedby

(a) aresidential building insurance policy for the work; or
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Section 37A

(b) acertificate issued by an approved insurer stating that the insurer
has insured the work under a residential building insurance
policy; or

(c) a fidelity certificate for the work issued by the trustees of a
scheme approved under division 6.4 (Approved fidelity fund
schemes).

(5) On receiving the application, the certifier must issue a building
commencement notice for the building work if satisfied on reasonable
grounds that the builderds | icence a
approval.

Notel 6Under 6 incl udes degislatiancActdiat, ¢ptd,defe wi t ho (
under), so an application must comply with this section before it can be
approved.

Note 2 If a form is approved under s 151 for a notice, the form must be used.

(6) If a certifier issues a building commencement notice, the certifier
must give a copy of it to the construction occupations registrar within
1 week after the day of its issue

(7) In this section:
approved insuremeans an authorised insurer \8ho

(a) has had a form of residential building insurance policy approved
by the construction occupations registrar; and

(b) has not given to the registrar a notice under se®io(Duties
of insurers).

insurableresidential building workd see section 84.

37A Sign to be displayed for certain building work

(1) This section applies to building work that is required to be done only
by a licensed builder.
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Section 37B
(2) Alicensed builder who carries out or supervises the building work on
a parcel of land must display a sign on the pércel
(a) while the work is being carried out; or
(b) if the work is prescribed byegulatio® for the period
prescribed by regulation for the work.
(3) However, if the building work must be carried out urgently to address
a risk of death or injury to a person, serious harm to the environment
or significant damage to property, the licensed builder who carries out
or supervises the work must displagign as soon as practicable after
the work is begun.
(4) A sign under this section must comply with any requirement
prescribed by regulation.
(5) If a sign under this section is removed or damaged, the person who
must display the sign must replace or repdir it
(&) within 2 days after the day it is removed or damaged; or
(b) if another period is prescribed by regulatiowithin that period.
(6) A person commits an offenceif
(a) asign is displayed under subsection (2); and
(b) the person moves, alters, damages, defaces, covers or prevents
access to the sign.
Maximum penalty: 5 penalty units.
(7) An offence against subsection (6) is a strict liability offence.
37B Sign to be displayed for building work in prescribed
development
(1) This section applies to building work tBat
(a) isin relation to prescribed development; and
(b) is required to be done only by a licensed builder.
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Section 38

(2)

(3)

(4)

()
38
1)

A licensed builder engaged to carry out the building work on a parcel
of land must display a sign on the paécel

(a) that complies with the requirements prescribed by regulation;
and

(b) for the period prescribed by regulation.

Note Power to make a statutory instrument (including a regulation) includes
power to make different provision for different categories (see
Legislation Act s 48).

If a sign under this section is removed or damaged, the person who
must display the sign must replace or repdir it

(&) within 2 days after the day it is removed or damaged; or
(b) if another period is prescribed by regulatiowithin that period.
A person commits an offenceéif

(a) a sign idisplayed under subsection (2); and

(b) the person moves, alters, damages, defaces, covers or prevents
access to the sign.

Maximum penalty: 5 penalty units.

An offence against subsection (4) is a strict liability offence.

Automatic end of building commencement notices
A building commencement notice for building work ends if

(a) for insurableresidential building wor@ the work is no longer
insured; or

(b) the building approval for the work ends.
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Section 39

(2) In this section:
insured, for building work, mean®

(a) thework s insured under a residential building insurance policy;
or

(b) a fidelity certificate is in force for the work by the trustees of a
scheme approved under division 6.4 (Approved fidelity fund
schemes).

39 Application for cancellation of building commencement
notice

(1) This section applies if a building commencement notice is in force for
building work.

(2) The licensed builder mentioned in the building commencement
noticed

(@ may apply, in writing, for cancellation of the building
commencement notice; and

(b) if the builder does apply for its cancellat®bmust give to the
owner of the parcel of the land where the work is being, or is to
be, doné

(i) a copy of the application; and

(i) a notice that states that the owner has 2 weeks (the
representation timg to make representations to the
construction occupations registrar about whether the
building commencement notice should be cancelled.

Note If a form is approved under s 151 for an application, the form must be
used.

(3) The application must explain why the building commencement notice
should be cancelled.
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Section 40

40 Decision on building commencement notice application
(1) This section appliesaf
(a) the construction occupations registrar receivesagplication
under section 39 for the cancellation of a building
commencement notice; and
(b) eithed
() the representation time for the application has ended; or
(i) the owner of the land where the building work is being, or
is to be, done agrees in writing to the cancellation.

(2) If the representation time has ended without the owner of the land
agreeing to the cancellation, the construction occupations registrar
must consider any representation made by the owner within the
representation time.

(3) The construction occupations registrar may cancel the building
commencement notice if satisfi@d
(a) that the builder mentioned in the notice cannot do the building

work; or
(b) itis otherwise appropriate to cancel the notice.
41 Multiple or part building commencement notice

(1) Two or more building commencement notices for the same building
work may be in force at the same time.

(2) A building commencement notice continues to operate for building
work even if the building work being done is only part of the building
work for which the commencement notice was issued.
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Carrying out building work

Division 3.5 Carrying out building work

42

(1)

Requirements for carrying out building work

Building work must not be carried out except in accordance with the
following requirements:

(a) the materials used in the building work must comply with the

(b)

()

(d)

(€)

standards under the building code for the materials in buildings
of the kind being built or altered;

the way the materials are used in the building work must comply
with their acceptable use under the building code for buildings
of the kind being built or altered;

the building work must be carried out in a proper and skilful
way;
Note The considerations to be taken into account to decide when work

is carried out in @roper and skilful waymay be prescribed under
the regulations (see s (2)).

for building work that requires building approval under
division 3.3, the building wor&

(i) must be carried out in accordance with approved plans; or

(i) if plans have not been approved for the building Work
must not be carried out;

for building work that involves handling asbestos or disturbing
friable asbestds the building work must be carried out in
accordance with approved plans that comply with this Act in
relation to the asbestos;
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Section 42A

(f) for building work required to be done only by a licensed
builde®

(i) the building work must be carried out by or under the
supervision of the builder mentioned in the building
commencement notice; and

(i) the buil der basthorise the dom@ of the s t
building work;

(g) the building licensee in charge of the building work mustdake

() all the safety precautions stated in or with the application
for the building approval; and

(i) any other safety precaution that a certifier or building
inspector may require the building licensee to take under
section 46.

(2) The regulations may prescribe considerations to be taken into account
to decide whether building work is carried out in a proper and skilful
way.

42A Contravention of requirements for building work
involving asbestos

(1) This section applies to building work that involves handling asbestos
or disturbing friable asbestos.

(2) A person commits an offenceif
(@) the person i3
(i) alicensed builder; or
(i) alicensed asbestos assessor; or
(i) alicensed asbestos removalist; and

(b) carries out the building work; and
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Section 42A

(c) the carrying out of the building work fails to comply with 1 or
more of the requirements for carrying out the building work
under section 42; and

(d) the person eithér

() knew that the building work was not carried out in
compliance with sectioA2; or

(i) was reckless about whether the building work was carried
out in compliance with sectiof?.

Maximum penalty: 500 penalty units, imprisonment for 5 years or
both.

(3) A person commits an offenceif
(a) the person carries out the building work; and

(b) the carrying out of the building work fails to comply with 1 or
more of the requirements for carrying out the building work
under section 42; and

(c) the person intended to carry out the building work in a way that
did not comply with the requirements under section 42.

Maximum penalty: 300 penalty units, imprisonment for 3 years or
both.

(4) A person commits an offenceif

(@) theperson is the owner of a parcel of land where the building
work is carried out; and

(b) the carrying out of the building work does not comply witbr 1
more of the requirements for carrying out the building work
under section 42; and
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Section 43

43

(5)

(1)

(2)

®3)

(c) the person intended to have the building work carried out in a
way that did not comply with section 42.

Maximum penalty: 300 penalty units, imprisonment for 3 years or
both.

In this section:

licensed asbestos assess@ee the Work Health and Safety
Regulation 2011dictionary.

licensed asbestos removabssee theWork Health and Safety
Regulation 2011dictionary.

Stages of building work

A regulation may prescrilde

(a) stages of building work; and

(b) exceptions to allow building work to proceed beyond a stage
without a stage inspection; and

(c) conditions for building work to proceed beyond a stage without
a stage inspection.
Note Power to make a statutory instrument (including a regulation) includes
power to make different provision in relation to different matters or
different classes of matters, and to make an instrument that applies

differently by reference to stated exceptiansfactors (sed.egislation
Act, s 48).

A building licensee in charge of building work must give the certifier
a required written notice when building work reaches a stage of
building work.

A building licensee commits an offencé if
(&) building work has reached a stage; and
(b) the building work is not within a prescribed exception; and
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Section 43

(c) the licenseé
() does building work beyond the stage; and

(i) fails to give the certifier the required written notice before
the building work beyond the stage vearted.

Maximum penalty: 50 penalty units.
(4) An offence against this section is a strict liability offence.
(5) In this section:
required written noticemeans a notice that
(a) is dated on the day it is given; and
(b) states the stage of building work that has been reached; and
(c) includes a statement tidat

(i) the building work done for the stage was carried inut
accordance with approved plans; and

(i) if the building work involved handling asbestos or
disturbing friable asbestésthe approved plans comply
with this Act in relation to the asbestos.

Note The licensee may give the notice electronically (d&lectronic
Transactions Act 2005k 8).
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Section 44

44 Stage inspections

(1) If a certifier receives a notice under section 2&¢r building work,
the certifier must inspect the building work as soon as practicable.

(1A) A regulation may make provision for the inspection of stages of
building work.

(2) On, or as soon as practicable (but in any case within 2 working days),
after inspection, the certifier mdst

(a) if satisfied on reasonable grounds that the building work does
not comply with section 42 (Requirements for carrying out
building work), give the building licensee in charge of the
building work written notice thét

(i) the work does not comply with sectid@; and

(i) includes directions that are reasonable and appropriate for
achieving compliance; and

(i) states the date that the noncompliance came to the
certifierb6s attention; or

(b) if satisfied on reasonable grounds that building work complies
with section 48 certify that the work complies and give the
certificate to the building licensee in charge of the building
work.

Note 1 Section 42 includes the requirement that building work must be carried
out in accordance with approved plans.

Note 2 If a form is approved under s 151 for a certificate under this provision,
the form must be used.

(2A) A building licensee commits an offencé if
(a) building work has reached a stage; and
(b) the building work is notvithin a prescribed exception; and

(c) the licensee does building work beyond the stage; and
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Section 44

(d) the licensee does not obtdin

(i) written notice under subsecti¢®) (a) stating that the work
may proceed beyond the stage subject to directions for
achieving compliance; or

(i) a certificate under subsecti@) (b).
Maximum penalty: 50 penalty units.
(2B) A building licensee commits an offencé if
(&) building work has reached a stage; and
(b) the building work is not within a prescribed exception; and
(c) the licensee does building work beyond the stage; and
(d) the licensee obtaids

() written notice under subsecti¢®) (a) but does not comply
with a direction for achieving compliance; or

(i) a certificate under subsecti@) (b) but does not comply
with a condition of the certificate.

Maximum penalty: 50 penalty units.

(3) A certifier commits an offence if the certifier contravenes
subsectior{1) or (2).

Maximum penalty: 10 penalty units.
(4) An offence against this secti@ma strict liability offence.

(5) A certifier must certify that building work complies with section 42
and give the certificate to the building licensee in charge of the
building work if the certified

(a) has given a notice mentioned in subsection (2) (a) to the
licensee; and
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(b) is satisfied on reasonable groundsahat

() the building licensee in charge of the building work has
done what is reasonable and appropriate to achieve
compliance (even if what is done is not in accordance with
the directions in thaotice); and

(i) the building work otherwise complies with section 42; and

(c) if aregulation prescribes a procedure to be followed in relation
to the certificatiod follows the procedure.

(6) A certifier may, by written notice, require the building licensee in
charge of the building work to conduct, on the materials used or to be
used in the work, on the structure of the building, or in relation to
anything else connected with the worle tlests stated in the notice.

(6A) If a building licensee in charge of building work is required under
subsection (6) to conduct a test, the licensee must, as soon as
practicable after the test is completed, give the certifier the written
results of the test.

(7) A regulation may prescribe when a certifier must give the
construction occupations registrar the following for building work:

(@) a copy of each certificate for the building work issued under
subsection (2]b) or (5) (arelevant certificate;

(b) a copy of the following documents relating to the building work:

() the notice given to the certifier by the building licensee
under section 43;

(i) any notice given to the licensee by the certifier under
subsection (2) (a) or (6);

(i) a plan or drawing;

(iv) any certificate or other document given or prepared by

someone else that the certifier has relied on for the purpose
of giving a relevant certificate;
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Section 45

45

(1)

(2)

46
1)

(vy the certifierds working papers

relevant to the giving of a relevant certificate.

Note If no time is prescribed under this subsection, the certifier must give the
copies to the construction occupations registrar under s 48 (Completion
of building work).

Records of tests

A building licensee in charge of building work must keep records
ofd

(a) any test borings, test loadings or other investigations made to
work out the permissible loadings on piles used in the building
work, piledriving operations, calculations of allowable
loadings and details of the location of the piles; and

(b) any test loadings and excavations made to work out the bearing
capacity of the foundation for the building or proposed building,
or building as proposed to be altered; and

(c) tests under section 44 (6).
A record under subsection L)

(&) must be kept until a certificate of occupancy for the building
work is issued; and

(b) must be given to the certifier when the certificate of occupancy
is issued.

Safety precaution directions

This section appliesdf

(a) building work for which a building approval has been issued is
being carried out at or near a street or place that is open to or
used by the public; and
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(b) a building inspector or certifier finds, on inspection, that
inadequate safety precautions in relation to the building work
are being taken to protect the safety of people using the street or
place.

Examples

1 George is building a swimming pool on his property, but the property is not
yet fenced and is open to the street.

2 Building work is being done on an area of the ground floor of a building in
Civic to which the public have access.

(2) The building inspector or certifier may, in writing, give the building
licensee in charge of the building work directions about the safety
precautions that the inspector or certifier believes on reasonable
grounds are necessary to protect the safiegpeople using the street
or place.

(3) Subsection (2) appliés

(&) whether or not safety precautions were submitted to the certifier
who issued the building approval; and

(b) if safety precautions were submitéeavhether or not those
precautions are being complied with.

(4) The building licensee in charge of the building work must comply
with a direction under subsection (2).
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Section 47
Division 3.6 Completion of building work
a7 Certifier may request engineerods cer

(1) The owner of a parcel of land where building work is being, or has
been, carried out must, if required by the certifier, give the certifier a
certificate by a professional engineer about either of the following:

(a) the structural sufficiency, soundness and stability of the building
as erected or altered for the purposes for which the building is
to be occupied or used;

(b) matters relating to the health, safety and amenity of the building
that may affect whether the building, as erected or altered for the
purposes for which the building is to be occupied or used, is fit
for occupation or use.

(2) For subsection (1), the professional engineer must be an engineer in
the field for which the engineer is giving a certificate.

Examples

1 An engineer giving a certificate about a matter mentioned in s 47 (1) (a) must
be a structural engineer.

2 An engineer giving a certificate about a matter mentioned in s 47 (1) (b) that
relates to fire protection and safety must be a fire engineer.

(3) The certifier mayequest a certificatenly if satisfied on reasonable
grounds that it is desirable to do so in the interests of people who
occupy or use, or are likely to occupy or use, the building or part of
the building that is being, or has been, erected or altered.

(4) The certifier mayrequest aertificate at any time before or after the
completion of building work.

48 Completion of building work
(1) This section appliesadf

(&) building work appear$o the certifierto have been completed;
and
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(b) eithed

() the certifier is satisfied on reasonable grounds that the work
has been completéd

(A) in accordance with this Act; and

(B) in accordance with, or substantially in accordance
with, the approved plans; or

(i) the certifier is satisfied on reasonable groundsthat

(A) the work has not been completed in accordance with
this Act; and

(B) the work has been completed in accordance with, or
substantially in accordance with, the approved plans
or plans that have been approved plans for the work,
but are no longer approved plans in the circumsi®nc
prescribed by regulation.

(2) A regulation may prescribe when work is or is not substantially in
accordance with approved plans.

(3) Within 7 days after the day the certifier is satisfied, the certifier must
give to the construction occupations registrar the following:

(a) if advice mentioned in section 27) (b) was sougld
() written evidence of the advice; or

(i) if the advice was not given within the time prescribed by
regulation for giving i a written statement by the certifier
to the effect that the certifier is satisfied the advice was not
given within the time;

Note See s 36A (Requirement to give advice in relation to proposed
building work).

(b) if consultation mentioned in section ¢1) (b) was required

(i) written evidence of the response to the consultation; or
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Completion of building work

()

(d)

(e)
(f)

(@)

(h)

(i) if there has been no response to the consultation within the
time prescribed by regulation for giving a respdénse
written statement by the certifier to the effect that the
certifier is satisfied no response was given within the time;

if a consent or approval mentioned in section(B{b) was
required to be obtainédwritten evidence of the consent or
approval;

if compliance with a condition of a consent or approval
prescribed by regulation was requided written statement by

the certifier to the effect that the certifier is satisfied on
reasonable grounds that the condition has been complied with;

a copy of the plan or document mentioned in secti®?) (a);

a copy of each certificate issued for the building work under

section 44 (2) (b) or (5), unless the certifier has already given
the construction occupations registrar the copy in accordance
with this Act;

Note 1 A reference to an Act includes a reference to the statutory

instruments made or in force under the Act, including any
regulation §eel egislation Act s 104).

Note 2 A regulation may provide for the giving of copies of certificates at
other times (see s 44 (7)).

if the regulations require that, on completion of the building
work, the consent or approval of anyone is to be obtéined
written evidence of the obtaining of the consent or approval;

eithe®

() a certificate by the certifier that the building work has been
completed in accordance with this Act and in accordance
with, or substantially in accordance with, the approved
plans; or

(i) if subsection (1) (b) (ii) appliésa certificate prescribed
by regulation;
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Section 48

(i) if a certificate has been obtained unsiection 47 (Certifier may

request engi &tecerfificatecer ti fi cate)

() If no certificate undesection 47 (1) (ahas been obtainéda
written statement to the effect that

(i) the certifier is satisfied that the building as erected or
altered is structurally sufficient, sound and stable for the
purposes for which it is to be occupied or used; and

(i) no certificate under section 47 is required;

kK)yif, in the certifierbds view, t
or (3) (Certificates of occupancy) have been satiéfieditten
advice that the registrar would be justified in issuing a certificate
of occupancy for the building under section 6§ (2) or (3);

o if, in the certifier 6&written e w,
advice to that effect;

(m) i f in the certifierds view,
of a structure on or attached to land or a building has been
completed in accordance with the prescribed requirements under
division 5.1 for the building wokk written advice that the
registrar would be justified in issuing a certificate for the
building work under section 72;

(n) a copy of the following documents relating to the building work,
unless the certifier has already given the construction
occupations registrar the copy in accordance with this Act:

() any application to the certifier under this Act and any
accompanying document;

(i) all plans or drawings;

(i) any approval, certificate, determination, notification or
permission issued or given @evant documerjt
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Section 48

(iv) any certificate or other document given or prepared by
someone else that the certifier has relied on for the purpose
of issuing or giving a relevant document;

(v the certifierds working papers
relevant to the issuing or giving of a relevant document.

(4) The construction occupations registrar may, in writing, exempt a
certifier from complying, completely or partly, with anything
mentioned in subsection (3) (i) in relation to building work stated in
the exemption.

(5) A certifier is not required to give the construction occupations
registrar a copy of a document or paper mentioned in
subsectior(3) (i) if &

(a) the certifier has already given to the registrar, under this Act, the
document or paper, or a copy of the document or paper; or

(b) the registrar has exempted the certifier under subsegdtjon
from giving the copy.

(6) If the certifier isrequired to give the constructions occupations
registrar written evidence of something under this segtion

(a) the registrar may ask for further information relevant to the thing
in relation to anything not dealt with, or not adequately dealt
with, in the written evidence; and

(b) the certifier must give the registrar the further information not
later than ®ays after the day the registrar asked for it.

(7) This section applies in relation to a part of a building in the same way
as it applies to a building.
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Section 49

Division 3.7 Offences

49 Complying with building code
(1) A person commits an offence if the perdon
(a) is a licensed builder; and
(b) carries out building work; and
(c) eithe®

(i) knows the building work does not, or will not, result in a
building that complies with the building code; or

(i) is reckless about whether the building work does or will
result in a building that complies with the building code.

Maximum penalty: 500 penalty units, imprisonment for 5 years or
both.

(2) A person commits an offenceif
(a) the person is a licensed builder; and
(b) the person carries out building work; and

(c) the building work does not, or will not, result in a building that
complies with the building code.

Maximum penalty: 50 penalty units.
(3) An offence against subsection (2) is a strict liability offence.

(4) For an offence against subsection (2), building work is taken not to
result in a building that complies with the building code if, for any
provision of the building code with which the building must
complyd

(@) the building does not, or will not, comply with the
deemeeto-satisfy provision of the building code; and
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(5)

(6)

(b) the approved plans for the building work do not state
performance solutionnder the building code.

Example

A building that is being constructed has approved plans showing that the building
will comply with the performance standard for fire safety systems in the building
code by using the deematsatisfy provisions. However, the parts of the fire safety
system that have been installed do not comply with the deetoedtisfy
provisions. There is no approvedrformance solutiofor the building and so the
building work is taken not to result in a building that complies with the building
code.

Note Although some provisions of the building code may not apply to a
building work, every provision of the building code that does apply to the
building work must be complied with.

A person commits an offence if the perdon
(a) carries out building work; and

(b) intends to carry out the building work in a way that will not
result in a building that complies with the building code.

Maximum penalty: 300 penalty units, imprisonment for 3 years or
both.

For this section, building work is taken to result in a building that
complies with the building codedf

(@) the building complies with the building code as in force at the
time the approved plans for the building work were approved;
or

(b) if there are no approved plans for the building work or approved
plans are not required for the building workhe building
complies with the building code as in force at the time the
building work is carried out.
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50 Notification by certifier of contraventions of building and

development approvalsd building work
(1) A certifier commits an offencedf

(a) a contravention of part 3 (Building work) part 4 (Stop and
other notices and demolition ordeos)conduct that the certifier
reasonably believes may be an offence under section 76
(Occupation and use of buildings), section 77 (Use of buildings
restricted) or section 78 (Occupation and use aj@ernment
buildings), comes to the notice of the dest; and

(b) the certifier does not tell the construction occupations registrar
about the contravention or conddict

(i) for a contravention in relation to building work that is
fundamentally noncomplia@tnot later than the next
working day after the day the contravention comes to the
certifierb6s attention; or

(i) in any other casewithin 21 days after the day the
contravention or conduct comes

Maximum penalty: 5 penalty units.

Note Notice of a contravention given under this section is taken to be a
complaint made under the&onstruction Occupations (Licensing)
Act2004 s 117.

(2) Subsection (1) applies whether or not a notice under setii?) (a)
(Stage inspections) has been given in relation to the matter.

(3) However, subsection (1) does aqiply to a contravention in relation
to building work only because the work does not comply with
sectiond2 (Requirements for carrying out building worlg if

(a) the building work is not fundamentalhoncompliant; and

(b) the certifier gives the building licensee in charge of the building
work written notice that

(i) the work does not comply with sectid@; and
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Section 50A

(i) includes directions that are reasonable and appropriate for
achieving compliance; and

(i) states the date that the noncompliance came to the
certifierds attention; and

(c) the certifier is satisfied on reasonable groundthat

() the building licensee in charge of the building work has
done what is reasonable and appropriate to achieve
compliance (even if what is done is not in accordance with
the directions in the notice); and

(i) the licensee achieved compliance within 14 days after the
date mentioned in paragraph (b) (iii).

Exampled s (3)

It comes to a certifierds attention that
dampcourse level without a plan or document mentioned in s 43 (2) (a). That
contravention of this Act must be reported under s (1). Subsection (3) does not

have an effedbecause the contravention relates to s 43, not s 42.

Note The certifier has the evidentiary burden of establishing the matters
mentioned in s (3) (se@riminal Code s 58).

(4) A regulation may prescribe when building work is fundamentally
noncompliant.

(5) An offence against this section is a strict liability offence.
50A Notification by certifier of possible noncompliant site
work
(1) A certifier must tell theerritory plaming authorityifd
(a) the certifier suspects tléat

(i) site work does not comply with, or is likely to produce a
building that does not comply with, approved building

plans; and
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Section 50A

(i) the site work is development requiring development
approval; and

(b) eithe®
(i) there is no development approval for the site work; or

(i) if there is development approval in relation to the site
workd the site work has been done, or is likely to be done,
in a way that will not comply with, or is likely to produce
a result that will not comply with, the development
approval; and

(c) the certifier is certifier for building work at the land where the
site work has been carried out.

Examples

1 The certifier for building work for a residence on land notices that a large tree
onthe land has been removed to build the residence. The approved plans for
the building work indicate that the tree exists and do not indicate that the tree
is to be removed. The certifier suspects that removal of the tree required
development approval arsdispects that there is no development approval for
the treebs removal. The certifier must

2 The certifier for building work on a parcel of land notices that formwork is
being set up for a proposed concrete driveway on the same parcel. The
driveway requires development approval because of its location. The certifier
suspects there is no devetoent approval for the driveway. The certifier must
report the suspicion.

Note Notice of a suspicion of noncompliant site work given under this section
is taken to be a complaint made underRienning Act2023 s413

(2) Subsection (1) applies whether or not a notice under setii?) (a)
(Stage inspections) has been given in relation to the matter.

(3) For subsection (1) (a) (i), a certifier may rely on an exemption
assessment D notice issued not more than 3 months earlier.

Note An exemption assessment D notice states whether a development is
exempt from requiring development approval (S¢&nning Act2023
s$152(2) (b) (i)).
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Section 50B

(4) Subsection3) applies whether or not the exemption assessment D
notice was incorrect if the certifier was not aware, and could not
reasonably have been aware, that the notice was incorrect.

(5) To remove any doubt, for this section, a certifier is not requi@d to

(a) inspect or investigate anything not associated with working out
if a building or building work for which the certifier has been
appointed certifier complies with this Act; and

(b) work out if something complies, or does not comply, with a law
other than this Act (unless this Act requires something to comply
with another law); and

(c) find out whether there is development approval for building
work.
50B Site work without adequate development approvald
people
(1) A certifier who is a person commits an offenc® if

(a) the certifier issues a building approval or approves amended
plans; and

(b) the site work proposed in the approved plans requires
development approval; and

Note Approved plansncludes amended plans (see dict).
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(c) when the building approval is issued or the amended plans are
approved, there is no development approval for the site work if
carried out in accordance with the plans.

Maximum penalty: 60 penalty units.

Example

Plans for a house show the ground level around the house as relatively flat and level,
and the house being not more than 9m tall at any point. The plans do not show
structural details, but receive development approval for construction of the house.
Strudural plans for the house that accompany the application for building approval
show the ground around the house slopes steeply and, because of this, one end of
the house is 10m tall.

If the house is built in accordance with gteuctural plans, the building work would

not have development approval because the development approval authorises
building work that is 9m tall and the house built in accordance with the structural
plans is 10m tall. If the certifier issues the buildapproval, the certifier commits

an offence.

(2) A certifier who is a person commits an offenc® if

(a) the certifier issues a building approval or approves amended
plans; and

(b) the approved plans are defective becauseithey

(i) contain information that is false or inaccurate in a material
respect; or

(i) omit information required to be shown in the plans; and
Note Approved plansncludes amended plans (see dict).

(c) if the plans were not defective, the certifier would have
contravened subsection (1).

Maximum penalty: 60 penalty units.
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Part 3 Building work
Division 3.7 Offences
Section 50B
(3) Itis a defence to a prosecution for an offence against subsection (1)

(4)

()

(6)

(7)

(8)

or (2) if the defendant proves that the defendant

(a) took all reasonable steps to find out whether the site work, if
carried out in accordance with the approved plans, required
development approval; and

(b) was satisfied on reasonable grounds that the development did
not require development approval.

For subsection (3) (b), a defendant is taken to be satisfied on
reasonable grounds if the defendant proves that the defendant relied
on an exemption assessment D notice, issued not more thantBs
before the day the application for building approvaswnade, stating

that the development did not require development approval.

Subsection4) applies whether or not the exemption assessment D
notice was incorrect, unless the prosecution establishes that the
defendant knew, or could reasonably be expected to have known, that
the notice was incorrect.

It is a defence to a prosecution for an offence against subsection (2)
if the defendant proves that the defendant

(a) took all reasonable steps to find out if the approved plans were
defective; and

(b) was satisfied on reasonable grounds that the plans were not
defective.

To remove any doubt, if a building approval indicates that something
is not to have work done in relation to it, or is not part of the building

approval, the certifier does not commit an offence under this section
in relation to the thing.

An offence against subsecti¢h) or (2) is a strict liability offence.
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Building work Part 3
Offences Division 3.7

Section 50C

50C Site work without adequate development approvald
partners
(1) Each partner commits an offencé if

(a) the partnership is a certifier; and

(b) the certifier issues a building approval or approves amended
plans; and

(c) the site work proposed in the approved plans requires
development approval; and
Note Approved plansncludes amended plans (see dict).

(d) when the building approval is issued or the amended plans are
approved, there is mevelopment approval for the site work if
carried out in accordance with the plans.

Maximum penalty: 60 penalty units.

Example

See example for s 50B (1).

(2) Each partner commits an offencé if

(a) the partnership is a certifier; and

(b) the certifier issues a building approval or approves amended
plans; and

(c) the approved plans are defective becausedthey
() contain information that is false or inaccurate in a material

respect; or
(i) omit information required to be shown in the plans; and

(d) if the plans were not defective, the certifier would have
contravened subsection (1).

Maximum penalty: 60 penalty units.
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Building work

Division 3.7 Offences

Section 50C

3)

(4)

()

(6)

(7)

It is a defence to a prosecution for an offence against subsection (1)
or (2) if a partner provethat the partnership

(a) took all reasonable steps to find out whether the site work, if
carried out in accordance with the approved plans, required
development approval; and

(b) was satisfied on reasonable grounds that the development did
not require development approval.

For subsection (3) (b), a partnership is taken to be satisfied on
reasonable grounds if a partner proves that the partnership relied on
an exemption assessment D notice, issued not more than 3 months
before the day the application for building approvaswnade, stating

that the development did not require development approval.

Subsection4) applies whether or not the exemption assessment D
notice was incorrect, unless the prosecution establishes that at least 1
of the partners knew, or could reasonably be expected to have known,
that the notice was incorrect.

It is a defence to a prosecution for an offence against subsection (1)
or (2) if the partner provés

(a) thao

(i) the partner did not know about the contravention of the
subsection involved in the offence; and

(i) the partner took reasonable precautions and exercised
appropriate diligence to avoid the contravention; or

(b) that the partner was not in a position to influence the partnership
in relation to the conduct involved in the contravention.

It is a defence to a prosecution for an offence against subsection (2)
if a partner provethat the partnership

(a) took all reasonable steps to find out if the approved plans were
defective; and
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Offences Division 3.7

Section 51

(8)

(9)
51
(1)

(2)

®3)
(4)

(b) was satisfied on reasonable grounds that plans were not
defective.

To remove any doubt, if a building approval indicates that something
is not to have work done in relation to it, or is not part of the building

approval, the certifier does not commit an offence under this section
in relation to the thing.

An offence against subsecti¢h) or (2) is a strict liability offence.

Carrying out building work in contravention of s 42
A licensed builder commits an offencé if
(a) the builder carries out building work on a parcel of land; and

(b) the carrying out of the building work fails to comply with 1 or
more of the requirements for carrying out the building work
under section 42.

Maximum penalty: 50 penalty units.

For subsection (1), building work is taken to be carried out in
compliance with section 42 (1) (d)tife builder had been issuefth

an exemption assessment B notice, stating that the building work was
exempt from requiring building approval, not more thamdhths
before the day the building work began.

An offence against subsection (1) is a strict liability offence.
A licensed builder commits an offencé if
(a) the builder carries out building work on a parcel of land; and

(b) the carrying out of the building work fails to comply with 1 or
more of the requirements for carrying out the building work
under section 42; and

(c) the builder eithe¥

(i) knew that the building work was not carried out in
compliance with sectioA2; or
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Division 3.

Section 51

Building work
7 Offences

(5)

(i) was reckless about whether the building work was carried
out in compliance with sectiof2.

Maximum penalty: 300 penalty units, imprisonment for 3 years or
both.

A person commits an offenceéif
(@) the persoé
(i) carries out building work on a parcel of land; or

(i) is the owner of the parcel of land on which building work
is carried out; and

(b) the carrying out of the building work fails to comply witlod
more of the requirements for carrying out the building work
under section 42; and

(c) the persoa

() if the person carried out tHauilding workd intended to
carry out the building work in a way that did not comply
with the requirements under section 42.

(i) if the person is the owner of the parcel of l&ndtended
to have the building work carried out in a way that did not
comply with section 42.

Maximum penalty: 200 penalty units, imprisonment for 2 years or
both.
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Stop and other notices and demolition orders Part 4

Section 52

Part 4 Stop and other notices and
demolition orders

52 Definitionsd pt 4
In this part:
custodiar® see theéPlanning Act2023 dictionary.

easementincludes an area of land identified as an easement for
electricity, telecommunication, water, drainage and sewerage
services in, on or over the landdon

(a) theland titles register; or
(b) a deposited plan under tBestricts Act 2002

53 Stop notices

(1) This section applies if building work is being, or is to be, carried
outd

(&) without a building approval having been issued for the work; or

(b) otherwise than in accordance with the approved plans for the
building work; or

(c) in accordance with a building approval that is, or part of which
is, defective because it contains informationdhat

() is false, misleading or inaccurate in a material respect; or

(i) conflicts with other information in the approval so that
carrying out building work, or site work that materially
affects the building work, in accordance with the approval
or pard

(A) is not physically possible; or

(B) is unlikely to be physically possible without
amending the building approval; or
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Part 4 Stop and other notices and demolition orders

Section 53

(C) is likely to contravene this Act, another territory law
or a condition of @onsent that applies to the building
work or a lease, licence, permit or other authority that
applies to the land where the building work is being
carried out; or

(d) contrary to a provision of this Act relating to the building work;
or

(e) if the building work is being carried out on a parcel of land held
under lease from the Commonwedltbontrary to a provision,
covenant or condition of the lease; or

() for building work forming part of a development requiring
development approv@lwithout development approval; or

(g) for building work forming part of a development with
development approv@lcontrary to the approval, or a condition
of the approval; or

(h) for building work for an exempt buildidgso that the building,
or part of the building, is or will be on an easement.

Examples of building work

1 The footings of a building have been poured and are setting. The footings are
on an easement. A stop notice can be issued for the building work continuing
on top of the footings.

2 A concrete truck is about to deliver concrete to a building site for which there
needs to be an approved plan, although there is no plan. A stop notice can be
issued for the building work to be done.

(2) The construction occupations registrar, a building inspector or a
certifier may, by written notice (stop noticg, prohibit the carrying
out of any further building work or of stated building work.
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Section 53

(3) A stop notice in relation to building work under a building approval
suspends the operation of the building app@val

(@)

(b)

if the stop notice prohibits the carrying out of any further
building world in relation to all building work under the
approval; or

if the stop notice prohibits the carrying out of stated building
workd in relation to the stated building work.

(4) A stop notice endsadf

(@)

(b)
()

the entity that gave the stop notice cancels the stop notice in
writing signed by the entity; or

the grounds for giving the stop notice no longer exist; or

the stop notice is cancelled under section 55 (Application by
land owner for cancellation of stop notice) or section 57
(Decision on application by other than land owner).

Examples for par (b)

1

if the ground for issue of the notice was s (19 (ah approval has been issued
for the work

if the ground for issue of the notice was s (1p(the building work that was

not in accordance with the approval has been removed so that the remaining
work complies with the existing building approval or a new approval has been
obtained that allows éhbuilding work

if the ground for issue of the notice was s (1)(é) the grounds of the
contravention were that the building work was being carried out by a person
without a builders licence, an appropriately licensed builder continues the
building work

if the ground for issue of the notice was s (1p(&)e building work that was
not in accordance with the lease is removed or the lease varied to allow the
work

if the ground for issue of the notice was s (19 (fhe approval is obtained
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Stop and other notices and demolition orders

Section 53A

53A

(5)

(6)

(1)

(2)

®3)

(4)

()

6 if the ground for issue of the notice was s (1p(the building work that was
not in accordance with the approval is removed or the approval varied to allow
the work

7  if the ground for issue of the notice was s (1p(fhe building work that was
on the easement is removed or the easemehtisged to allow the work

A stop notice may not be issued on a ground mentioned in subsection
(2) (a), (b) or (c) for work in relation to an exempt building.

To remove any doubt, the ending of a stop notice ends the suspension
of any building approval suspended because of the stop notice.

Note A stop notice automatically suspends a building approval (628.s

Stop noticesd display of sign

This section applies if a stop notice has been issued under section 53
in relation to building work on a parcel of land.

If the construction occupations registrar is satisfied on reasonable
grounds that it is necessary or desirable to protect the public, the
registrar may display a sign on or near the parcel of land, stating that
a stop notice has been issued in retatmbuilding work on the parcel

of land.

A sign under this section must comply with any requirement
prescribed by regulation.

A person commits an offenceif
(a) asign is displayed under subsection (2); and

(b) the person moves, alters, damages, defaces, covers or prevents
access to the sign; and

(c) the construction occupations registrar has not authorised the
person to move, alter, damage, deface, cover or prevent access
to the sign.

Maximum penalty: 50 penalty units.

An offence against subsection (4) is a strict liability offence.
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Section 54

54
1)

(2)

55
1)

(2)

Building work allowed under stop notice

This section applies if a stop notice has been issued in relation to
building work.

The stop notice does not prevent building work that does not, or
would not, contravene this Act apart from the stop notite if

(@) the only purpose of the worketification work) is to fix or
reverse the building work that caused the stop notice to be
issued; or

(b) the work is necessary to ensure rectification work is carried out
safely.

Examples

1 A stop notice is issued in relation to an extension on a house, which does not
comply with the building code. The extension may be pulled down, but the
rest of the house may not.

2 A garage has been built partly on an easement. If it is decided to make the
garage smaller so it is not on the easement, the building of temporary supports
necessary to support the roof and ensure the safety of the rest of the garage
while the garage immade smaller is building work allowed to be done despite
the stop notice.

Note A stop notice suspends a building approval in relation to all or stated
building work under the approval (see s 53 (2A)). This means that
building work that contravenes this Act unless done in accordance with a
building approval contravenes this Act ifp notice has suspended the
approval.

Application by land owner for cancellation of stop notice

This section applies if a stop notice has been given in relation to
building work on gparcel of land, regardless of who gave the notice.

The owner of the parcel of land may apply in writing to the
construction occupations registrar for cancellation of the stop notice,
giving reasons why the notice should be cancelled.

Note The ordinary rules of agency apply in relation to an application under this
section.
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Stop and other notices and demolition orders

3)

(4)

56

(1)

)

®3)

Before making a decision on the application, the construction
occupations registrar must considler

(a) the application; and
(b) the reasons why the stop notice was given; and
(c) the current state of the building work to which the notice relates.

The construction occupations registrar may cancel the stop notice if
satisfied that the cancellation will not endanger the public or people
who will use the building on which the building work is being, or is
to be, done or affect public confidencevabthe standard of building
work in the ACT.

Application other than by land owner for cancellation of
stop notice

This section applies if a stop notice has been given in relation to
building work on a parcel of land, regardless of who gave the notice.

A person other than the owner of the parcel of land may apply in
writing to the construction occupations registrar for cancellation of
the stop notice, giving reasons why the notice should be cancelled.

On receiving an application, the construction occupations registrar
mus®

(@) give the owner of the parcel of land a copy of the application;
and

(b) tell the owner in writing that the owner may, within 2 weeks
after the day the owner is given the copy of the application

() make written comments on the merits of the application; or

(i) tell the registrar in writing that the owner does not object
to cancellation of the stop notice.
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Section 57

57

(1)

)

®3)

Decision on application by other than land owner
This section appliesdf

(a) a person has made an application under section 56 in relation to
a stop notice; and

(b) the construction occupations registrar has given the owner of the
parcel of land to which the stop notice relates a copy of the
application and the information required under section 56 (3)
(b); and

(c) eithe®

(i) the owner has told the registrar in writing that the owner
does not object to cancellation of the stop notice; or

(i) the 2week period for making written comments on the
merits of the application has ended.

Before making a decision on the application, the construction
occupations registrar must considler

(a) the application; and
(b) the reasons why the stop notice was given; and

(c) any written comments from the owner given to the registrar
within the 2week period; and

(d) the current state of the building work to which the notice relates.

The construction occupations registrar may cancel the stop notice if
satisfied that theancellation will not endanger the public or people
who will use the building on which the building work is being, or is
to be, done or affect public confidence about the standard of building
work in the ACT.
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Stop and other notices and demolition orders

58

(4)

(1)

)

(3)

(4)

(5)

(6)

To remove any doubt, the cancellation of a stop notice ends the
suspension of any building approval suspended because of the stop
notice.

Note A stop notice automatically suspends a building approval (58€3)).

Further notices relating to stop notices

This section applies if a stop notice has been given on a ground other
than a ground mentioned in section 53 (1) (a) (which is about building
work for which there is no approval).

Within 7 days after the day the stop notice is given, the construction
occupations registrar may, by a further written notice, state the
building work (including demolition) that is required to be carried out
to ensure that the building work for whitie building approval was
issued will be carried out in accordance with the approved plans and
the provisions of this Act.

The further notice must state the period within which the building
work stated in the notice must be carried out.

However, if the ground for the stop notice is mentioned in
section53 (1) (g) (which is about building work that does not comply
with an approval), the construction occupations registrar may give a
notice under this section to carry out the demolition of a building only
if the territory plaming authorityrecommends giving the notice.

Any building work done by a person to comply with a notice under
this section is taken not to contravene the stop notice.

A notice issued under this section ends if the ground for the issue of
the stop notice to which it relates no longer exists.

page 98

Building Act 2004 R48
Effective: 01/05/24-22/08/24 01/05/24

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Stop and other notices and demolition orders Part 4

Section 59

59 Service of stop notices and further notices
A notice under section 53 or section 58 may be givén to

(a) the owner of the parcel of land where the building work
mentioned in the notice is being, or is to be, carried out; or

(b) the person by whom the building work mentioned in the notice
is being, or is to be, carried out or, if the building work is being
carried out by a partnership, any partner; or

(c) for a stop noticé

() any person carrying out building work mentioned in the
notice; or

(i) if the building work is being carried out by a partnership,
any partner; or

(d) any 2 or more of the people, jointly, to whom the notice may be
given under paragraph (a), (b) or (c).

Note See s 144 for service of notices.
59A Stop notices register

(1) The construction occupations registrar must keep a register of stop
notices (thestop notices registér

(2) The stop notices register may be kept in any form, including
electronically, that the construction occupations registrar decides.

(3) The construction occupations registrar must include the following
information about a stop notice issued under section 53:

(&) the name of the person to whom the stop notice was issued,;
(b) the date the stop notice was issued,;
(c) the building work tavhich the stop notice relates;

(d) the address of the parcel of land where the building work is
being, or is to be, carried out;
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(4)

(5)

(6)

(7)

(e) the reason the stop notice was issued;

() anything else the construction occupations registrar considers
relevant.

The stop notices register must also include the information mentioned
in subsectior{3) in relation to a stop notice issued in the period
beginning on the day 10 years before the construction occupations
registrar most recently updates the registetheé information is
available.

The construction occupations registrar may make available to the
public information that is included in the register if the registrar is
satisfied on reasonable grounds that publishing the informadon is

(a) appropriate; and
(b) necessary or desirable to protect the public.

However, the construction occupations registrar must not make
available to the public personal information, or other information
about a stop notice, if the registhar

(a) is satisfied on reasonable grounds that making the information
available is not necessary or desirable to protect the public; or

(b) believes it would be inappropriate or illegal to disclose the
information.

The construction occupations registrar may include information on
the stop notices register about a stop notice issued in relation to
building work on a parcel of land and make the information available
to the public under subsection (5), whetherabn

(&) the owner of the parcel of land or someone else has applied to

(i) the registrar for cancellation of the stop notice under
section55 or sectiorb6; or

(i) the ACAT for review of the decision to issue the stop
notice; or
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Section 61

61

(8)

(b)

(€)

the time for making an application under sect&n or
section56 has ended; or

the time for applying to the ACAT for review of a decision under
section53 has ended.

However, the construction occupations registrar must update
information mentioned in subsection (3) and made available to the
public under subsectig®) not later than the end of the next working
day after the day

(a) the stop notice is lifted and the registrar is satisfied on reasonable

(b)

grounds that making information about the stop notice available
to the public is no longer necessary or desirable to protect the
public; or

the registrar receives a direction from the ACAT or a court about
removing information from the register.

Preconditions for s 62 notice

Each of the following is a precondition for the giving of a notice under
section 62 (Notice to carry out building work):

(a) building work has been carried out without a building approval

(b)

(©)

(d)

required for the work;

building work for which a building approval has been given has
been carried out in contravention of secdi@(Requirements
for carrying out building work), or otherwise than in accordance
with section 43 (Stages of building work);

building work, in relation to which a notice has been served
under this part, has been carried out otherwise than in
accordance with the notice;

demolition of a building, in relation to which a demolition order
has been issued under section 68Bemolition orderd
affected residential premises and eligible impacted progeaty)
been carried out otherwise than in accordance with the order;
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(€)

(f)

(9)

(h)

(i)

building work has been carried out on a parcel of land held under
lease from the Commonwealth, contrary to a provision,
covenant or condition of the lease;

building work forming part of a development requiring
development approval has been carried out without
development approval;

building work forming part of a development with development
approval has been carried out contrary to the approval, or a
condition of the approval;

building work in relation to an exempt building has been carried
out so that the building or part of the building is, or will, be on
an easement;

the construction occupations registrar is satisfied, on reasonable
grounds, that

() forabuilding if plans or plans and specifications in relation
to its erection or alteration have been approved under this
Actd the completed building has deteriorated, or is likely
to deteriorate, so that the building is, or is likely to become,
unfit for use as a building of the class stated, or for the
purpose stated in the plans or plans and specifications
approved for the most recent building work carried out in
relation to the building; or

(i) for a building other than a building of a kind mentioned in
subparagraph @) the completed building has deteriorated,
or is deteriorating, so that the building is, or is likely to be,
unfit for any kind of use; or

(iif)  building work has not been completed when the building

approval for the building work ended; or

(iv) a building or part of a building is not structurally sound; or

(v) the maximum safe live load, or the load that a building was
designed to carry, has been exceeded; or
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Section 62

62

(1)

)

3)

(4)

(vi) injury to people or damage to property may result from a
part of a building becoming detached because of the
external condition of the building; or

(vii) a building or part of a building is unsafe because of fire
hazard or unfit for use because of a danger to health.

Notice to carry out building work

If a precondition under section 61 exists in relation to building work
on a parcel of land, the construction occupations registrar may give
the owner of the parcel a notice directing the owner to carry out stated
building work (including demolition) @ the parcel within a stated
period and may, in the notice, direct the owner to submit plans for
approval and obtain the issue of a building approval and
commencement notice.

If building work has been carried out in the circumstances mentioned
in section 61 (a), a notice given by the construction occupations
registrar under subsection (1) is taken to have been revoked if a
certifier, on application by or on behalf of therrer of the parcel of
land made under this Act within 2 weeks after the day the notice is
given, issues a building approval for the building work.

If building work has been carried out in the circumstances mentioned
in section 61 d), the construction occupations registrar may give a

notice under this section to carry out the demolition of a building only
if the territory plaming authorityrecommends the demolition.

A notice given to the owner of a parcel of land by the construction
occupations registrar under subsection (1) directing the person to
carry out building work may state reasonable safety precautions to be
taken in carrying out the building work.
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Section 63

63

63A

(5) If the owner of a parcel of land does not hold a builders licence that
authorises the doing of building work required to be done by a notice
under this section, and the building work is required to be done by a
building licensee, the owner must apgasomeone to do the work
who has a builders licence that authorises the work.

(6) This section does not allow the construction occupations registrar to
require a person doing building work in relation to an exempt building
to obtain an approval for the building work.

Payment of fees otherwise payable
(1) This section applies if the owner of a parcel of &nd

(a) is directed by a notice under section 62 (1) to carry out building
work (other than demolition); and

(b) the notice contains no requirements about the approval of plans
or the obtaining of a building approval.

(2) The owner of the parcel of land must give the construction
occupations registrar the fees that would have been payable to the
registrar if the owner had been required to submit plans for approval
andthat would have been payable to the registrar by the certifier for
a building approval in relation to that building work.

Demolition ordersd affected residential premises and
eligible impacted property

(1) This section applies to the following buildings:
(@) a building thad
() is listed on the affected residential premises register; and
(i) iso
(A) vested in, or subject to the control of, the Territory; or

(B) acquired by the Territory under the buyback scheme;
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Section 63A

(b) a building thad
() is an eligible impacted property; and

(i) is acquired by the Territory under the eligible impacted
property buyback program.

(2) The custodian of the land on which the building is located may apply
to the construction occupations registrar for an ordelefaolition
order) to demolish the building.

Note If a form is approved under s 151 for this provision, the form must be
used.

(3) Before applying to the construction occupations registrar for a
demolition order, the custodian of the land on which the building is
located mustonsult with the relevant directegeneral in relation
tod

(a) the asbestos removal control plan (if required); and
Note Asbestos removal control plénsee the dictionary.
(b) the waste management plan.
(4) An application must be accompaniedby

(a) details of the methods to be used in carrying out the demolition,
including a work plan in accordance with R801(The
demolition of structures), as in force from time to time; and

(b) the plans for the demolition, prepared in accordance with the
prescribed requirements; and

(c) for a building mentioned in subsection (1)dap copy of the
asbestos assessment report for premises to which the demolition
relates; and

(d) the asbestos removal control plan (if required); and

(e) the waste management plan; and
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(5)

(6)

(7)

(8)

M if a regul ati on prescribes t hat

application mustbe sought he enti.tyés advi

The construction occupations registrar may issue a demolition order
for demolition of the building if satisfied on reasonable grounds
tha®

(a) the consultation required under subsec{®nhas happened,;
and

(b) a building approval is natecessary.

Exampled building approval is necessary

The demolition of half a duplex has complex safety issues. The construction
occupations registrar is not satisfied that the demolition can be carried out safely
without inspection and certification by a certifier. As the registrar is not satisfied
that abuilding approval is necessary, the registrar may not issue a demolition
notice.

Theconstruction occupations registraay be satisfied on reasonable
grounds thatthe consultation required under subsect{8h has
happenedfd

(&) a copy of theasbestos removal control pléfhrequired)and the
waste management plas given to therelevant directors
general; and

(b) 10 working days have elapsed after the day the copy was given.

A demolition order is in force for gears after the day the order is
issued.

The Legislation Act section 47 (6) does not apply in relation to an
Australian Standard, or an Australian/New Zealand Standard,
applied, adopted or incorporated as in force from time to time under
this section.

Note The standard may be purchasedratv.standards.org.au
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Section 63B

(9) In this section:

affected residential premises registesee the Dangerous
Substances Act 200gection 47P (1)

buyback schem® see the Dangerous Substances Act 2004
sectior471.

eligible impacted property see theCivil Law (Sale of Residential
Property) Act 2003 section 9A (1).

eligible impacted property buyback progrénsee theCivil Law
(Sale of Residential Property) Act 20@&ction 9A (1).

relevant directorsgeneralmeans the following:

(a) the directorgeneral of the administrative unit responsible for
municipal services;

(b) the directorgeneral of the administrative unit responsible for the
Dangerous Substances Act 2004

(c) the directorgeneral of the administrative unit responsible for the
Work Health and Safety Act 2011

63B When demolition orders not to be issuedd advice on
referral

(1) This section applies to an application to the construction occupations
registrar for a demolition orderdf

(a) aregulation requires the advice of an entity to be sought on the
application; and

(b)) the entityds advice has been giver

(2) The construction occupations registrar must not issue the demolition
order unless satisfied on reasonable grounds that

() issuing the demolition order would be consistent with the

entitydés advice; or
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Section 63C
(b) the advice is not advice that the entity is authorised by regulation
to give.

@) I f an entityaos advice mu st be soug
construction occupations registrar for a demolition order, a regulation
may prescribe the following:

(a) the advice the entity may give;
(b) when the advice of the entity must be given;
(c) anything else in relation to the advice.
63C Requirement to give advice in relation to proposed
demolition

(1) This section appliesdf

@ an entityodos advice on an applicat
been sought as prescribed by regulation; and
Note See s 63B (3) (When demolition orders not to be isSwsdlice
on referral).
(b) the entity
(i) has given advice on the application; or
(i) has not given advice within the time prescribed for giving
the advice; and
(c) the construction occupations registrar has issued the demolition
order; and
(d) the plans for the demolition are substantially consistent with the
advice.

(2) For this section, if an entity fails to give advice sought within the time
prescribed by regulation in relation to the application for a demolition
order referred to the entity, the entity is taken to have given advice
that the entity supports the diggation.
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Section 63C

(3) The entity must not act inconsistently with the advice in relation to
the application for the demolition order unié@ss

(a) further information in relation to the demolition proposed in the
application comes t o t he entity
information mentioned in subsection (4)); and

(b) the entity did not have the further information when the entity
gave the advice; and

(c) the further information is relevant to the advice the entity gave;
and

(d) the entity would have given different advice if the entity had the
further information before giving the advice.

(4) Subsection (3) (a) does not apply to further information in relation to
the demolition proposed in the application for the demolition order if
the informatiod

(&) was not required in the application; and
(b) is required by the entity after the demolition order is made; and

(c) is consistent in all significant respects with information already
provided by the applicant, except that it is more detailed.

(5) For this section, an entigcts inconsistentlyvith advice in relation
to an application for a demolition orded if

(a) the advice is that the entity will issue or give an approval or other
thing in relation to the demolition order; and

(b) the demolition order is made; and
(c) the entity

(i) does notissue or give the approval or other thing consistent
with the advice; or
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Section 63D

(i) issues or gives the approval or other thing in a way, or
subject to a condition, that prevents the applicant carrying
out the demolition under the demolition order.

(6) Also for this section, an entitgcts inconsistentlywith advice in

(7)

relation to an application for a demolition ordéy if

(a) the advice is that an activity to which the application relates does
not require a particular authorisation (however described); and

(b) the entity prosecutes someone, or takes other compliance action,
in relation to the activity because the activity is carried out
without the particular authorisation.

Also for this section, an entitgcts inconsistentlywith advice in
relation to an application for a demolition order if the entity

(@) refuses to do something required to be done by the entity to
allow the applicant to carry out the demolition under the
demolition order; or

(b) does something in a way, or subject to a condition, that prevents
the applicant from carrying out the demolition under the
demolition order.

63D Demolition ordersd application of pt 3
Part 3 (Building work), other than sectid@(1) (c),
section42 (1) (f) (i) and section 42 (2), does not apply to the
demolition of a building
(a) the construction occupations registrar has issued a demolition
order to demolish the building; and
(b) the order is in force; and
(c) the demolition is carried out in accordance with the demolition
order.
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Section 63E

63E Completion of demolition workd affected residential
premises and eligible impacted property

(1) This section applies if a building the subject of a demolition order has
been demolished.

(2) The custodian of the land on which the building was located may
apply to the construction occupations registrar for a certificate to the
effect that the demolition has been carried out in accordance with the
demolition order (alemolition certificatg.

(3) The construction occupations registrar niaywritten noticeask the
custodian of the land on which the building was locatedfurther
information in relation to the demolition.

(4) The construction occupations registrar must issue a demolition
certificate if the construction occupations registrar is satisfied that
(a) any further information required under subsecf{®nhas been

provided; and
(b) the demolition has been carried out in accordance with the
demolition order.
64 Compliance with notices under pt 4

(1) A person commits an offence if the perdon
(a) is given a notice under this part; and
(b) contravenes the notice.

Maximum penalty: 50 penalty units.

(2) Each partner commits an offence if the partnegship
(a) is given a notice under this part; and
(b) contravenes the notice.

Maximum penalty: 50 penalty units.

(3) An offence against this section is a strict liability offence.
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Section 64

(4) Itis a defence to a prosecution for an offence against subsection (1)
or (2) if the defendant proves that the defendant

(a) paid a reasonable amount to have the work done by someone
else who was licensed to do the work; and

(b) believed on reasonable grounds that the other person would do
the work.

(5) Itis a defence to a prosecution for an offence against subsection (2)
if the partner proves

(a) thao

(i) the partner did not know about the contravention of the
notice involved in the offence; and

(i) the partner took reasonable precautions and exercised
appropriate diligence to avoid the contravention; or

(b) that the partner was not in a position to influence the partnership
in relation to the conduct involved in the contravention.
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Section 66

Part 5

Building occupancy

Division 5.1 Certificates of occupancy and other

66

66A

(1)

)

certificates

Meaning of prescribed requirementsd div 5.1
In this division:
prescribed requirementsn relation to building work, meads

(a) if the building work involves handling asbestos or disturbing
friable asbestd@s the requirements 6f

() this Act; and
(i) theWork Health and Safety Act 2Q1dr

(b) for any other building wor the requirements of this Act.

Note A reference to an Act includes a reference to the statutory instruments
made or in force under the Act, including any regulation and the building
code 6eelegislation Act s 104).

Prescribed requirements and contraventions of s 439
div 5.1

This section applies to building work undertaken in contravention of
section 43 (Stages of building work).

To remove any doubt, for this division, the building work is not taken
not to comply with the requirements of this Act only because doing
the work contravened section 43 if the work has been allowed to
proceed beyond the stage where the contravertiappened in
accordance with a regulation under section 43 (1).
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Section 67

67
1)

(@)

68

69
1)

Registrar may have regard to documents given

In working out whether building work has been completed in
accordance with the prescribed requirements, the construction
occupations registrar may have regard to certificates and other
documents given to the registrar by a certifier under section 48.

To remove any doubt, this section does not limit the matters that the
construction occupations registrar may reasonably have regard to.

Effect of certificates under div 5.1

The giving of a certificate under this division in relation to a building
or part of a building does not affect the liability of anyone to comply
with the provisions of a Territory law (including this Act) in relation
to the building or part of the buildin

Certificates of occupancy

The construction occupations registrar must issue a certificate of
occupancy for building work that involves the erection or alteration
of a building if, on application by the owner of the parcel of land
where the building work was carried out, thgistrar is satisfied
tha

(a) the building work has been completed in accordance with the
prescribed requirements for the building work; and

(b) the building as erected or as altered is fit for occupation and use
as a building of the class stated in the approved plans for that
building work.

Note 1 If the building work only involved erecting part of a building, see s (3).

Note 2 Power to make a decision includes power to reverse or change the
decision (seéegislation Act s 180).
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Section 69

(2) If building work involving the erection or alteration of a building as
completed is not strictly in accordance with the prescribed
requirements for the building work but is substantially in accordance
with the requirements, the construction occupati@gistrar may, on
application made by the owner of the parcel of land where the
building work has been carried out, issue a certificate that the building
as erected or as altered is fit for occupation and use as a building of
the class stated in the apped plans for that building work.

(2A) The owner of a parcel of land where building work was carried out
may apply for a certificate under subsection (2B).

Note If a form is approved under s 151 for the application, the form must be
used.

(2B) The construction occupations registrar may issue a certificate in
relation to a building that the building as erected or altered is fit for
occupation and use as a building of the class stated in the certificate
ifd
(a) the registrar is not satisfied on reasonable grounds that building

work involving the erection or alteration of the building has been
completed in accordance, or substantially in accordance, with
the prescribed requirements for thalding work; and

Note Prescribed requirements see s 66.

(b) the applicant has completed any certification process prescribed
by regulation in relation to the building or building work; and

(c) the building, or building work, is not excluded by regulation
from this subsection.
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Section 69

(2C) A certificate mentioned in subsection (2B) in relation to a building
must include a statement to the effectdhat

(a) the construction occupations registrar is not satisfied on
reasonable grounds that building work involving the erection or
alteration of the building has been completed in accordance, or
substantially in accordance, with the prescribed requiremants fo
the building work; and

Note Prescribed requirements see s 66.

(b) the giving of the certificate does not affect the liability of anyone
to comply with the provisions of a territory law (including this
Act) in relation to the building; and

Note See s 68 (Effect of certificates under div 5.1).

(c) part 6 (Residential buildingsstatutory warranties, standard
conditions, insurancand fidelity certificates) may not apply to
the building work.

(3) If part of a building has been erected in accordance with the
prescribed requirements so far as they relate to the part of the
building, the construction occupations registrar may, on an
application made by the owner of a parcel of land where thdibgil
is being erected, issue a certificate that the part of the building is fit
for occupation and use as a part of a building of the class stated in the
approved plans in relation to the building work.

(4) A regulation may prescrilde

(&) matters that must be considered by the construction occupations
registrar in deciding whether a building is fit for occupation and
use; and
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Section 70

(b) requirements that must be satisfied before a certificate of
occupancy may be issued.

Notel Power to make a statutory instrument (including a regulation) includes
power to make different provision in relation to different matters or
different classes of matters, and to make an instrument that applies
differently by reference to stated exceptiamsfactors (seé.egislation
Act, s 48).

Note 2 Unless prescribed by regulation, the construction occupations registrar is
not required to conduct a physical inspection of a building or a detailed
audit of the approved plans or other submitted documents in deciding
whether to issue a certificate of opeuncy.

70 Cancellation of part certificate of occupancy
(1) This section appliesdf
(a) a certificate of occupancy has been issued under section 69 (3)
for a part of a building; and
(b) the construction occupations registrar, on completion of the
whole of the building work, issues a certificate of occupancy for
the whole of the building.
(2) The construction occupations registrar must cancel the certificate of
occupancy that relates to the part of the building.
70A Completion of building work involving demolition
(1) This section appliesadf
(&) building work involving the demolition of a building appears to
have been completed; and
(b) the certifier for the building work is satisfied on reasonable
grounds that the work has been completed in accordance with
the prescribed requirements for the work.
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Section 71

(2) Within 7 days after the day the certifier is satisfied, the certifier must
give the construction occupations registrar written advice that the
registrar would be justified in issuing a certificate for the building
work under section 71.

71 Certificate for building work involving demolition
(1) This section appliesdf

(&) building work involving the demolition of a building has been
completed in accordance with the prescribed requirements for
the building work; and

(b) the certifier for the building work gives the construction
occupations registrar the written advice mentioned in
section70A.

(2) The construction occupations registrar must, on application made by
the owner of the parcel of land where the building work was carried
out, issue a certificate to the effect that the building work was carried
out in accordance with the prescribeduiegments for the work.

72 Certificate for building work involving erection of
structure

(1) This section applies if building work involving the erection of a
structure on or attached to land or a building has been completed in
accordance with the prescribed requirements for the building work.

(2) The construction occupations registrar must, on application made by
the owner of the parcel of land where the building work was carried
out, issue a certificate to the effect that the building work was carried
out in accordance with the prescribeduiegments for the work.
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Section 73

73

74
(1)

)

3)

(4)

Certificates of occupancy and use for owner-builders

If the construction occupations registrar issues a certificate for
building work carried out by a person who holds an ovimaiders
licence, the certificate must include a statement to the effect that part
6 (Residential building$ statutorywarranties, standard conditions,
insuranceand fidelity certificates) may not apply to the building
work.

Government buildingsd application for fitness certificate

This section applies to a buildingif

(a) the building was erected on land that, when the building was
erected, was heid

(i) by the Commonwealth; or
(i) by the Territory; or

(i) by someone else under a lease from the Commonwealth;
and

(b) a certificate of occupancy or regularisation has not been issued
for the building.

Application for a certificate that the building is fit for occupation may
be made by a person eligible to make the application under subsection
(3) or (4).

If, when the application is made, the building is on land held under a
lease from the Commonwealth, the application may be made by the
lessee.

If, when the application is made, the building is not on land held under
a lease from the Commonwealth, the application may be made by

(a) if the land is held by a person, including the Territory, under a
tenancy from the Commonwealth, whether or not the occupier
is the tenant or a subtendnthe Commonwealth or the tenant;
or
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Section 75

(5)

75
1)

(b) if the land is held under a tenancy from the Territory, whether
or not the occupier is the tenant or a subtehdiné tenant; or

(c) for national lanéd the Commonwealth; or

(d) for Territory land the Territory.

The application muét

(&) be in writing signed by or on behalf of the applicant; and

(b) provide sufficient information to allow the building to be
identified; and

(c) be accompanied by a copy of the plans apdcifications
relating t@

(i) the erection of the building and any alteration to it; or
(i) the building when the application is made; and

(d) state the purpose for which the building or each part of the
building is being used; and

(e) ifitisintended that any part of the building be used for a purpose
other than the purpose for which it is being used when the
application is madi state the intended purpose.

Note A fee may be determined undetS0for this section.

Decision on s 74 application

On receiving an application under section 74, the construction
occupations registrar must

(a) if satisfied that the building complies with subsectiod(Bsue
a certificate ¢ertificate of regularisation that the building is fit
for occupation if each part of it is used only for the purpose
stated in the certificate; or

(b) in any other case refuse to issue the certificate.
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Section 75

(2) The building complies with this subsectiod if

(a) itis structurally sound and can withstand the loadings likely to
arise from its expected use; and

(b) contains reasonable provisiondor

(i) the safety of people likely to be in the building if there is a
fire, including the provision of adequate facilities for
leaving the building; and

(i) the prevention and suppression of fire; and
(iif) the prevention of the spread of fire.

(3) To decide whether the building complies with subsection (2), the
construction occupations regisiar

(&) may require the applicant to provide a written statement by a
qualified licensed construction practitioner that deals with the
matters mentioned in subsection (2) (a) and (b), or such of the
matters as the registrar states; and

(b) may consider the statement.
(4) In this section:
gualified licensed construction practitioneneans an entity that

(a) is licened under th€€onstruction Occupations (Licensing) Act
2004 and

(b) i n t he construction occupations
sufficient expertise to provide a statement under subsection (3)
that would help the registrar to decide whether the building
complies with subsection (2).

R48 Building Act 2004 page 121
01/05/24 Effective: 01/05/24-22/08/24

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2004-12
http://www.legislation.act.gov.au/a/2004-12

Part 5 Building occupancy
Division 5.1 Certificates of occupancy and other certificates
Section 76
76 Occupation and use of buildings
(1) A person commits an offenceif
(a) the person occupies or uses, or allows someone else to occupy
or use, a building or part of a building; and
(b) the construction occupations registrar has not issued a certificate
of occupancy for the building or part of the building.
Maximum penalty: 50 penalty units.
(2) A person commits an offenceéif
(a) the construction occupations registrar has issued a certificate of
occupancy for only a part of a building (tweproved parx, and
(b) the person occupies or uses, or allows someone else to occupy
or use, a part of the building for which no certificate of
occupancy has been issued; and
(c) the purpose of the use is not incidental to the use of the approved
part.
Maximum penalty: 50 penalty units.
(3) An offence under this section is a strict liability offence.
(4) In this section:
building does not include a building for which a certificate of
regularisation has been issued.
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Section 77

77

Use of buildings restricted

(1) A person commits an offenceif

(2)
(3)

(a) the person occupies or uses, or allows someone else to occupy
or use, a building or part of a buildidhg

(i) for a building in relation to the erection or alteration of

(ii)

which plans have been approved under thisdAat a
building or part of a building of a class other than the class
stated in the plans approved in relation to the most recent
building work tha has been carried out in relation to the
building; or

for a building in relation to the erection or alteration of
which plans have been approved only under the repealed
lawsd for a purpose other than that stated in the plans and
specifications approved in relation to the most recent
building work that ha been carried out in relation to the
building; and

(b) the construction occupations registrar has not given written
approval for the occupation and use.

Maximum penalty: 50 penalty units.

An offence against subsection (1) is a strict liability offence.

The construction occupations registrar must, on written application,
give written approval for the occupation and use of a building or part
of a building as a building or a part of a building of a class stated in
the application if the construction @gations registrar is satisfied
that a reasonable certifier would, under this Act, approve the plans for
the erection of the building or pardif

(&) the building or part had not been erected and the certifier were
then and there considering the plans; and

(b) the plans required the building or part to be of the same class as
that stated in the application.
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Section 78

(4) If a parcel of land is held under a lease from the Commonwealth, an
approval given by the construction occupations registrar under
subsection (3) in relation to the parcel of land does not autBorise

(a) the use of the parcel for a purpose other than the purpose for
which the lease was granted; or

(b) the use of the parcel of land contrary to a provision, covenant or
condition of the lease.

(5) In this section:

building does not include a building for which a certificate of
regularisation has been issued.

78 Occupation and use of ex-government buildings

(1) This section applies to a building for which a certificate of
regularisation has been issued that is

(&) on land held under a lease or tenancy from the Commonwealth
by a person other than the Territory; or

(b) on land held under a sublease or tenancy from the Territory.

(2) A person must not occupy or use, or allow anyone else to occupy or
use, the building, or a part of the building, for a purpose other than
the purpose stated in the certificate of regularisation.

Maximum penalty: 50 penalty units.

(3) An offence against this section is a strict liability offence.
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Section 79

79

(1)

(2)

3)

(4)

(5)

(6)

Action by registrar on unauthorised use of building etc

In this section:

building occupancy offence sectiomeans any of the following
sections:

1 section 76 (Occupation and use of buildings);

T section 77 (Use of buildingsstricted;

T section 78 (Occupation and use ofgovernment buildings).

This sectiompplies if, after being convicted for an offence against a
building occupancy offence section, a person continues to use or
continues to allow someone else to use a building or a part of a

building in contravention of the section for an offence againsthwhi
the person has been convicted.

The construction occupations registrar may, by written notice to the
occupier or to the person allowing the occupation (or Both)

(a) for a conviction for an offence against sectiod 7équire the
building to be vacated within the period stated in the notice; or

(b) for a conviction for an offence against section 77 or seGi#on
require the occupation or use of the building or the part of the
building in contravention of that section to stop within the period
stated in the notice.

A person to whom a notice under subsection (3) is given must not fail
to comply with the notice.

A person who contravenes subsection (4) commits an offence, in
relation to each day the person contravenes the subsection (including
any day when the person is convicted of an offence).

Maximum penalty: 50 penalty units.

An offence against subsection (5) is a strict liability offence.
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Division 5.1 Certificates of occupancy and other certificates
Section 80
80 Copies of certificates of occupancy and regularisation

(1) A copy of each certificate issued under this part must be kept in the
construction occupations registraraos

(2) Anyone may inspect a certificate at the construction occupations
registraros office during the hours

(3) If the construction occupations registrar issues a certificate under
section69 (Certificates of occupancy) for a building or part of a
building and a copy of a certificate of occupancy for the building or
part of a building is already being keptmé¢ r egi strar 6s off
registrar must replace the earlier certificate with a copy of the later
certificate.

81 Safe live load plates

(1) If a certificate is issued under this part on the completion of a%jass
class 6, class 7, class 8 or class 9 building or on the completion of the
alteration of such a building, the owner of the building must attach,
in a conspicuous place on thellsaf each storey of the builal, in
a way approvetly the construction occupations registrar, the number
of metal plates of aize and form approvebly the registrar showing
the maximum live load for which the floor on that storey has been
designed.

Maximum penalty: 5 penalty units.
(2) An approval under subsection (1) is a notifiable instrument.
Note A notifiable instrument must be notified under thegislation Act
(3) The owner of a building commits an offence if
(a) the building is altered; and

(b) alater certificate is issued under this part for the altered building;
and
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Certificates of occupancy and other certificates Division 5.1

Section 82

(c) when the certificate is issued, the safe live load for a floor of the
altered building is different from that shown for that floor on the
metal plates attached to the walls of the floor under
subsectior{l); and

(d) the owner does not substitute other plates showing the current
maximum safe live load for the floor.

Maximum penalty: 5 penalty units.

(4) The owner of the building must maintain each plate attached under
this section.

Maximum penalty: 5 penalty units.

(5) A person must not occupy a building or part of a building in relation
to which plates are required to be attached or substituted under this
section before they have been so attached or substituted.

Maximum penalty: 5 penalty units.
(6) An offence against this section is a strict liability offence.

82 Exceeding safe live load

(1) The owner and occupier of a building in relation to a floor of which a
metal plate mentioned in section 81 shows a maximum live load must
each ensure that tmeaximum live load shown on the metal plate is
not exceeded on that floor.

Maximum penalty: 50 penalty units.

(2) An offence against this section is a strict liability offence.
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Part 5A Regulated swimming pools

Division 5A.1  Preliminary

Section 83

Part 5A Regulated swimming pools
Division 5A.1 Preliminary

83 Definitionsd pt 5A

(1)

In this part:
access poird

(&) means the portion of a safety barrier that is designed to provide
access through the barrier to a regulated swimming pool or the
water in the pool; and

(b) includes a door.

authorised persofd means a person appointed, or taken to be
appointed, under section 83P.

compliance certificatge for a regulated swimming pablsee
section83K (1).

exemption certificate for a regulated swimming pablsee
section83D (6).

Ministerial exemptionmeans an exemption that applies to a regulated
swimming pool under section 83D.

occupier, of premises, includes any person who is for the time being
in charge of the premises and, if there are 2 or more occupiers of the
premises, includes any onethé occupiers.

owner, of premises, meads

(@) for premises other than common propértyhe registered
proprietor of the lease for the land on which the premises are
located,; or

(b) for premises that are a udithe registered proprietor of the
lease for the unit; or
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Section 83

(c) for premises that are common propértyre owners corporation
for the common property.

safety barrier for a regulated swimming pabl

(&) means any structure or naturally occurring feature that forms, or
forms part of, a continuous perimeter that is effective as a safe
child resistant barrier to the pool or the water in the pool; and

(b) includes

(i) a fence, post, panel, access point, chalsistant doorset,
wall, balustrade or part of a building; and

(i) for a pool that is a spaa lockable chileresistant structure;
and

(iii) if a Ministerial exemption has been granted for the fool
the barrier that restricts access to a swimming pool or water
in the pool permitted under the exemption; and

(iv) anything else prescribed by regulation
safety standardsfor a regulated swimming pdblsee section 83A.

standing exemptiormeans an exemption that applies to a regulated
swimming pool under section 83C.

(2) In this section:

child-resistant doorseineans a safety barrier that comprises a door,
door frame, seltlosing device and latch.

common propert§ see thaJnit Titles Act 2001section 13.

registered proprietarin relation to a lease, means the person who is
registered under theand Titles Act 192%@s the proprietor of the
lease.

unitd see thdJnit Titles Act 2001section 9.
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Part 5A

Regulated swimming pools

Division 5A.1  Preliminary

Section 83A

83A

83B
1)

Meaning of safety standardsd pt 5A
In this part:

safety standarddor a regulated swimming pool, means the standards
prescribed by regulation.

Meaning of regulated swimming pool
In this Act:
regulated swimming podl
(&) meansan excavation, structure or vessel &hat
() can be filled withvater to a depth of 300mm or more; and

(i) is used, designed or manufactured mainly for human
aquatic activity and

(b) includes the following:
() a demountable swimming pool;

(i) a flotation tank or flotation tub not equipped to create
bubbles or turbulence into water;

(i) a spa; but
(c) does not include the following:
(

(i) a birthing pool used only for waterbirths;

) abath in a bathroom;

(i) an ornamental pond;

(iv) a water feature;

(v) apool at a category 1 facility;

(vi) a pool at shofterm accommodation premises;

(vii) an inflatable pool,
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Section 83B

(viii) anything else prescribed by regulation.
(2) In this section:
category 1 facilitpy see thePublic Pools Act 2015section 7.
demountable swimming poaheans a swimming podl

(a) thatcan beassembled and disassembled by handvith hand
toolswi t hout damaging the pool ds com

(b) thad
(i) can benflatedanddeflated and
(i) has a filtration system
inflatable poolmeans a pool that
(a) can be inflated and deflatelol;t
(b) does not have a filtration system.

mobile home parld see the Residential Tenancies At997,
dictionary.

short-term accommodation premisés

(a) means premises used to provide siemn accommodation to
members of the public as part of a commercial transaction; and

(b) includesthe following kinds of accommodation:
(i) backpacker;
(i) bed and breakfast;
(i) hotel,
(iv) mobile home park;
(v) motel,
(vi) resort;

(vii) servicedapartment; but
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Part 5A Regulated swimming pools
Division 5A.2 Compliance with safety standards

Section 83C

(c) does not include premises that are also used, or able to be used,
for residential purposes.

Examplesd par (c)
1 premises used as a residential home made available under a home
exchange scheme

2 premises able to be used for a residential home made available for
shortterm rental accommodation

3 an apartment complex that contains a mix of residential apartments and
serviced apartments

spad

(&) means an excavation, structure or vessel able to retain water for
human immersion and equipped to create water bubbles or water
turbulence into the water; and

(b) includes$
(i) aswim spa; and

(i) a flotation tank or flotation tub equipped to create bubbles
or turbulence into water; but

(c) does not include a spa bath in a bathroom.
Division 5A.2 Compliance with safety standards
Subdivision 5A.2.1 Exemptions

83C Standing exemption
A regulated swimming pool is exempt from the safety standards if a
circumstance prescribed by regulation applies to the pool.

83D Ministerial exemption

(1) The owner of premises on which a regulated swimming pool is
located (theapplican) may apply in writing to the Minister for the
pool to be exempt from all or part of the safety standards.
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Section 83D

(2) On application, the Minister may grant an exemptamy if a
circumstance prescribed by regulation applies to the regulated
swimming pool.

Note 1 The Minister may make guidelines for granting exemptions (8363.

Note2 A Minister may delegate the Ministerd:
statutory instrument to anyone else (segislation Act s 254A).

(3) An exemption may be subject to conditions the Minister considers
appropriate.

(4) The Minister may ask the applicant for further information the
Minister reasonably needs to consider the application.

B) I n exercising the Ministerds functio

mayo

(a) seek advice from an entity the Minister considers suitable to give
advice about a matter relevant to the exercise of the functions;
and

(b) consider any other relevant information.

(6) If the Minister grants an exemption, thklinister must issue a
certificate (arexemption certificatgto the owner that stai@s

(a) the extent to which the regulated swimming pool is exempt from
the safety standards; and

(b) the grounds for the exemption; and

(c) any condition on the exemption and the reason for the condition;
and

(d) the date of issue of the certificate; and

(e) itis an offence for the owner to fail to notify the Minister of a
change of circumstances that affects a ground on which the
exemption was granted; and

() anything else prescribed by regulation.
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Section 83E

(7) An exemption certificate for a regulated swimming pool is in force
for the period stated in the exemption certificate which must be not
longer than 5 years.

83E Variation of Ministerial exemption

(1) This section applies to a regulated swimming pool to which a
Ministerial exemption applies.

(2) The owner of premises on which the regulated swimming pool is
located (theapplican?) may apply, in writing, to the Minister to vary
a condition that applies to the exemption.

(3) On application,the Minister may vary the exemption if the
Ministerd

(&) has considered any reasons provided by the applicant in the
application; and

(b) is satisfied it is appropriate to vary the exemption.

4) Al s o, the Minister may vary an
initiative if the Ministed

(&) has given arowner of premises on which the pool is located
written notice thai

(i) states how the Minister proposes to vary the exemption;
and

(i) states the reason the Minister proposes to vary the
exemption; and

(i) tells the owner that a written response may be given to the
Minister about the matters stated in the notice not later than
28 days after the owner receives the notice; and

(b) has considered any response given in accordance with
paragrapl{a) (iii); and

(c) is satisfied that it is appropriate to vary the exemption.
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Section 83F

(5) A variation of the exemption takes efféct
(&) 90 days after the day notice is given to the owner; or

(b) if another day is stated in the noticen the stated day.

83F Revocation of exemption

(1) The Minister may revoke a Ministerial exemption that applies to a
regul ated swimming pool on the Minis
that any of the following apply:

(a) the owner of the premises on which the pool is located has failed
to comply with a condition of the exemption;

(b) the owner of the premises knowingly or recklessly used false or
misleading information in the application for the exemption, or
an application for variation of the exemption;

(c) no circumstance mentioned in section 83D (2) applies to the
pool;

(d) there is an immediate and serious risk to the health or safety of
a person.

(2) However, the Minister must not revoke an exemption unless the
Ministerd

(&) has given the owner of the premises written noticéthat

() states that the Minister proposes to revoke the exemption;
and

(i) states the reason the Minister proposes to revoke the
exemption; and

(i) tells the owner that the owner may give a written response
to the Minister about the matters stated in the notice not
later than 28 days after the owner receives the notice; and

(b) has considered any response given in accordance with
paragrapl{a) (iii); and
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Section 83G

3)

(4)

83G
1)

(2)
83H
1)

)

3)
83l

(1)

(c) is satisfied that it is appropriate to revoke the certificate.

Subsection (2) does not apply to a revocation made under
subsectior{l) (d).

The revocation of the exemption takes efdect
(a) for arevocation under subsection (1) dinmediately; or
(b) in any other case

() 90 days after the day notice is given to the owner; or

(i) if another day is stated in tieticed on the stated day.

Minister may make guidelines

The Minister may make guidelines about applications for, and
granting of, Ministerial exemptions.

A guideline is a disallowable instrument.

Guidance about obligations on owners

The Minister must prepare guidance material about the obligations
arising under this part of owners of premises on which a regulated
swimming pool is located.

Guidance material is a notifiable instrument.

This section expires on 1 May 2028.

Failure to comply with exemption certificate conditions
A person commits an offenceif

(@) the person is the owner of premises on which a regulated
swimming pool is located; and

(b) a Ministerial exemption applies to the pool; and
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Section 83J

(c) theperson fails to comply with a condition of the exemption.
Maximum penalty: 20 penalty units.
(2) An offence against this section is a strict liability offence.

83J Failure to notify change of exemption circumstances
(1) A person commits an offencéif

(a) the person is the owner of premises on which a regulated
swimming pool is located; and

(b) a Ministerial exemption applies to the pool; and

(c) a change of circumstances happens which affects a ground on
which the exemption was granted; and

(d) the person fails to notify the Minister of the change of
circumstances within 14 days of the change happening.

Maximum penalty: 20 penalty units.

(2) An offence against this section is a strict liability offence.
Subdivision 5A.2.2 Compliance certificates

83K Compliance certificates

(1) An authorised person must inspect a regulated swimming pool before
giving the owner of the premises on which the pool is located
(theownen) a written certificate (aompliance certificatgthat states
the following:

(&) whether or not the pool complies with the safety standards, to
the extent it is not subject to a Ministerial exemption;

(b) if the pool is subject to a Ministerial exemptibuletails of the
exemption including any conditions on the exemption;

(c) the date of issue of the certificate;
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Section 83K

Regulated swimming pools
.2 Compliance with safety standards

(2)

(3)

(4)

(5)

(d) anything else prescribed by regulation.

If an authorised person is satisfied that the regulated swimming pool

complies with the safety standards, the authorised person must as
soon as practicable after the inspection give the owner a compliance
certificate for the pool.

If an authorised person is satisfied that the regulated swimming pool
does not comply with the safety standards but theacoompliance

does not create a serious and immediate safety risk, the authorised
person must, as soon as practicable but nattladée 7 days after the

day of inspection, give the owner written noticgoéel rectification
notice) that states the following:

(a) the pool fails to comply with the safety standards and the reasons
why it fails to comply;

(b) the steps needed to rectify the failure to comply;

(c) the day (therectification day), within 6 months of giving the
notice, by which the pool must be rectified to comply;

(d) anything else prescribed by regulation.

If an authorised person is satisfied that the regulated swimming pool
does not comply with the safety standards and thecompliance
creates a serious and immediate safety risk, the authorised person
must immediately after the inspection give thenewa compliance
certificate for the pool.

If an authorised person has given the owner a rectification notice for
the pool, the authorised pergon

(&) may give the owner a compliance certificate for the pool only
after further inspection of the pool; and

(b) if giving a compliance certificate to the owdemust give the
certificate as soon as practicable, but not later than 14 days, after
the day on which the further inspection happens.
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Section 83L

83L

(6) An authorised person must give the construction occupations
registrad

(1)

(a) a copy of a pool rectification notice given under subse¢8pn

(b)

(©)

within 14 days after the day the notice is given; and

a copy of a compliance certificate given under sed®yib),

but only if the complianceertificate states that the pool does
not comply with the safety standards to the extent that the pool
is not subject to a Ministerial exemption, within 14 days after
the day the certificate is given; and

a copy of a compliance certificate given under subse@ipn
within 7 days after the day the certificate is given.

Period for which compliance certificate in force

A compliance certificate for a regulated swimming pool is in force
for the period beginning on the day the certificate is issued and ending
on the earliest of the following:

(&) whichever of the following applies:

(b)

(©)

() fora certificate issued before 1 May 206280 April 2032;

(i) for a certificate issued on or after 1 May 262Be day
5years after the period begins;

the day the regulated swimming pool, or the safety barrier for
the pool, is substantially altered

if a Ministerial exemption applies to the regulated swimming
pool and the exemption is revokedhe day on which the
revocation of the exemption takes effect.

Note The reason for the revocation of a Ministerial exemption affects
when the revocation takes effect (see s 83F (4)).
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Section 83M
(2) In this section:
substantially altered
(&) inrelation to a swimming podl means at least 50% of the pool
is modified, demolished or replaced; and
(b) in relation to a safety barrier for a swimming pbaoheans the
safety barrier i8
() demolished or replaced; or
(i) altered as prescribed by regulation.
83M Failure to lodge compliance certificate etc for regulated
swimming pool
(1) A person commits an offenceif

(@) the person is the owner of premises on which a regulated
swimming pool is located; and

(b) the pool was built before 1 May 2013; and
(c) the pool is not subject to a standing exemption; and

(d) the person fails to lodge with the construction occupations
registrar before 1 June 2028

() a compliance certificate in force for the pool within
30days after the certificate is given to the person by an
authorised person; and

(i) if the pool has been granted an exemption certificaite
exemption certificate at the same time as the compliance
certificate; and

(e) a document required to be lodged under subsection (1) (d) has
not been lodged by a previous owner of the premises.

Maximum penalty: 20 penalty units.

(2) An offence against this section is a strict liability offence.
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Section 83N

Division 5A.3 Swimming pool safety
83N Failure to maintain swimming pool safety barrier

(1) A person commits an offenceif

(a) the person is the owner of premises which a regulated
swimming pool is located; and

(b) the person failto maintaina safety barrier for the pool that is
an effective and safe chilgsistant barrier.

Maximum penalty: 30 penalty units.
(2) For subsection (1) (b) a safety barrier is an effective and safe
child-resistant barrier if the barri@r
(&) complies with the safety standards for a regulated swimming
pool; or

(b) if the swimming pool is subject to a Ministerial exemp&ion
complies with the safety standards to the extent theipouit
exempt from the standards; or

(c) complies with a requirement prescribed by regulation.

(3) An offence against this section is a strict liability offence.

(4) Itis a defence to a prosecution against this section if the defendant
proves that the regulated swimming pool is subject to a standing
exemption.

Note The defendant has a legal burden in relation to the matters mentioned in
s(4) (seeCriminal Code s 59).
830 Failure to close swimming pool safety barrier
(1) A person commits an offenceif
(&) the person is the occupier of premises on which a regulated
swimming pool is located; and
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Division 5A.4  Administration
Section 83P
(b) the personfailste nsur e al | access points

(2)

barrie®
(i) are securely closed whémey are not in use; or

(i) for a spa with a safety barrier that is a lockable
child-resistant structudethe structure is securely fitted
and locked when the spa is not in use.

Maximum penalty: 30 penalty units.

An offence against this section is a strict liability offence.

Division 5A.4 Administration

83P
1)

(2)

3)

(4)

()

Authorised person

The directorgeneral may appoint a person as an authorised person
for this part.

A person must not bappointed under subsection (1) unless the
directorgeneral is satisfied that the person is competent to exercise
the functions of an authorised person under this part.

A regulation may prescribematters that the directgeneral must
consider in relation to a personods

A regulation may prescrilde

(a) a class of person taken to be appointed as an authorised person
under this section; and

(b) the terms of appointment for the class of person.

Note Power to make a regulation includes power to make different provision
in relation to different matters or different classes of matters and to make
a regulation that applies differently by reference to stated exceptions or
factors (sed.egislation Act s 48).

An appointment under subsectiond1)

(&) must be for a term of not longer than 5 years; and
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Regulated swimming pools Part 5A
Administration  Division 5A.4

Section 83Q

(b) is a notifiable instrument.
(6) An authorised person has the following functions:

(a) assessing whether regulated swimming pools comply with the
safety standards;

(b) issuing compliance certificates and pool rectification notices for
regulated swimming pools;

(c) any other function under this part or prescribed by regulation.

(7) An authorised person mu st exercise
accordancevithd

(a) if the person is appointed under subsectiod the instrument
of appointment; and

(b) however appointetl any directions thalirectorgeneral gives
the person.

(8) In this section:

pool rectification noticd see section 83K (3).

830Q Identity cards

(1) The directorgeneral must issue an authorised person with an identity
card that states the person is an authorised person for this part, and
shows

(a) arecent photograph of the person; and

(b) the name of the person; and

(c) the date of issue of the card; and

(d) the date of expiry for the card; and

(e) anything else prescribed by regulation.
(2) A person commits an offenceif

(a) the person stops being an authorised person; and
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Part 5A

Regulated swimming pools

Division 5A.4  Administration

Section 83R

3)

(4)
83R
1)

)

®3)

(o) the person does not return t
directorgeneral within 7 days after the person stops being an
authorised person.

Maximum penalty: 1 penalty unit.

Subsection (2) does not apply t
iSO

(a) lost or stolen; or

(b) destroyed by someone else.

Note The defendant has an evidential burden in relation to the matters
mentioned in s (3) (se@riminal Code s 58).

An offence against subsection (2) is a strict liability offence.

Person pretending to be authorised person

A person commits an offence if the perdon

(a) is not an authorised person; and

(b) carries out a function of an authorised person; and

(c) isreckless as to whether the person is appointed as an authorised
person.

Maximum penalty: 60 penalty units.

A person commits an offence if the perdon

(a) is not an authorised person; and

(b) carries out a function of an authorised person.
Maximum penalty: 30 penalty units.

Strict liability applies té

(a) subsection (1) (a) and (b); and

(b) subsection (2) (a) and (b).
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Regulated swimming pools Part 5A
Miscellaneous  Division 5A.5

Section 83S

Division 5A.5 Miscellaneous

83S Criminal liability of executive members of owners
corporation

(1) An executive member of an ownersrporation is taken to commit
an offence against this pardif

(a) the corporation commits an offence against this paelévant
offence; and

(b) the member was reckless about whether the relevant offence
would be committed; and

(c) the member was in a position to influence the conduct of the
corporation in relation to the commission of the relevant
offence; and

(d) the member failed to take reasonable steps to prevent the
commission of the relevant offence.

Maximum penalty: The maximum penalty that may be imposed for
the commission of the offence by an individual.

(2) Subsection (1) does not apply if the owners corporation would have
a defence to a prosecution for the relevant offence.

Note The defendant has an evidential burden in relation to the matters
mentioned in s (2) (se@riminal Code s 58).

(3) This section applies whether or not the owners corporation is
prosecuted for, or convicted of, the relevant offence.

(4) In this section:

executive memberof an owners corporatidnsee theUnit Titles
(Management) Act 201 @ictionary.
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Part 6 Residential buildingsd statutory warranties, standard conditions, insurance
and fidelity certificates
Division 6.1 Interpretationd pt 6
Section 84
Part 6 Residential buildingsd statutory
warranties, standard conditions,
insurance and fidelity certificates
Division 6.1 Interpretationd pt 6
84 Definitionsd pt 6
In this part:
actuary, for anapproved scheme, does not include a special actuary.
approval criteria means the requirements determined under
section99 (Approval criteria for schemes).
approved schemeneans a fidelity fund scheme approved under
section 96.
builder, in relation to residential building work or a residential
building, means the entity stated to be the builder in the
commencement notice for the building work or building.
building does not include paving or a structure that is a fence,
retaining wall, outdoor swimming pool, outdoor ornamental pond,
mast, antenna, aerial, advertising device, notice or sign.
building work does not include work in relation to the demolition of
a whole building.
complying residential building work insuranceneans an insurance
policy issued in relation to insurable residential building work that
complies with section 90.
cost of building work, means the cost of the work as worked out
under section 86.
fidelity certificate for building work, means a certificate issued for
the building work by the trustees of an approved scheme.
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Residential buildingsd statutory warranties, standard conditions, insurance Part 6
and fidelity certificates
Interpretationd pt 6 Division 6.1

Section 84

fidelity fund schemaneans a scheme for a building industry fidelity
fund established under a trust deed.

insurable residential buildingneans a residential buildiég

() the residential parts of which (other than a part of the building
that is a structurally integral adjunct to the building) are
classified as a class 1 or claseesidential building; and

(b) that has no more than 3 storeys at any point, excluding any
storey used exclusively for parking.

Examples

1 A building has 2 wings, which are structurally independent of each other. The
north wing has 3 storeys including the ground storey. The south wing has 6
storeys including the ground storey. All storeys contain residential units. The
north wing is an insutde residential building. The south wing is not an
insurable residential building because it is 6 storeys.

2 Abuilding has 2 wings that are dependent on each other for structural support.
The north wing has 3 storeys including the ground storey. All storeys contain
residential units. The lower 3 storeys of the south wing are structurally
integrated with theorth wing. A structural instability in any of the lower 3
storeys in the south wing could compromise the structural integrity of both
wings of the building. The south wing storeys that are higher than the north
wing are structurally independent of thertin wing. The north wing of the
building is an insurable residential building. The lower 3 storeys of the south
wing are an insurable residential building to the extent that they are a
structurally integral adjunct to the building as a whole. The upgésreys of
the south wing are not an insurable residential building because they are over
3 storeys and not a structurally integral adjunct to the building.

insurable residential building workneans residential building work
in relation to an insurablesidential building.

prudential standards means the standards determined under
section103.

residential buildingmean$

(a) a building intended mainly for private residential use; or
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Part 6 Residential buildingsd statutory warranties, standard conditions, insurance
and fidelity certificates
Division 6.1 Interpretationd pt 6

Section 84

(b) part of a building mentioned in paragraph (a) (whether or not the
part is intended for private residential use) if the part provides
structural support, or is a structurally integral adjunct, to the
building.

Examples

1 A building has shops on its ground storey and hotel accommodation on its 2nd
and 3rd storey. The building is not a residential building because it is not used
mainly for private residential use.

2 A 4-storey residence has a parking garage as its ground storey. A structural
instability in the garage could compromi s
The garage is a residential building because it is a part of the building that is a
structurallyintegral adjunct to the building and the building is a residential
building.

3 Asingle storey residence has a garage attached at the side. The roof trusses
of the building span across the residence and garage in a single span.
A structural instability in the garage could compromise the structural integrity
of the roof trusses antlecause of that, compromise the structural integrity of
the building. The garage is a residential building because it is a part of the
building that is a structurally integral adjunct to the building and the building
is a residential building.

4  Asingle storey residence has a garage attached at the side and under the same
roofline as the residence. The garage is mainly used for cars and is not for
residential use. No structural elements of the residence depend on the garage
for structural intgrity. A structural instability in the garage could not
compromise the structural integrity of the residence. The garage is not a
residential building because it is not a structurally integral adjunct to a building
intended primarily for residential usehe residence, apart from the garage, is
a residential building.

residential building work means building work in relation to a
residential building.

special actuarg see section 122 (Special actuary to investigate
liabilities).

storeydoes not include a storey below the ground storey.
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Residential buildingsd statutory warranties, standard conditions, insurance Part 6
and fidelity certificates
Interpretationd pt 6 Division 6.1

Section 85

85 Meaning of completion day for pt 6
(1) Inthis part:

completion day for residential building work, means the day the
work is completed or the day the contract relating to the work ends,
whichever is the later.

(2) Without limiting subsection (1), the work is taken to have been
completed no later than the day a certificate of occupancy (if any) is
issued for the work.

86 Cost of building work for pt 6
(1) For this part, theostof building work i

(a) if a contract has been entered into for carrying out of the building
workd the cost of the work as fixed by the contract; or

(b) in any other case

() an amount agreed between the construction occupations
registrar and thbuilder; or

(i) if an amount is not agreddan amount worked out by the
registrar.

(2) For subsection (1), theostof building worl®

(8 includes the cost of any engineering service in relation to the
land where the building work is to be carried out; but

(b) does not include the cost of the land where the building work is
to be carried out.
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Part 6 Residential buildingsd statutory warranties, standard conditions, insurance
and fidelity certificates
Division 6.2 Statutory warranties

Section 87

Division 6.2 Statutory warranties

87 Residential building work to which pt 6 does not apply
This part does not apply in relation to residential building @ork

(a) carried out or to be carried out by or for the Territory or the
Commonwealth, a Territory authority or an authority established
under a Commonwealth Act; or

(b) in relation to which an owneauilders licence has been granted;
or

(c) if the cost of the work is less than the amount@tbed under
the regulations.
87A Residential building work to which div 6.2 does not apply
This division does not apply to residential building work prescribed
by regulation.
88 Statutory warranties

(1) By force ofthis section, every contract for the sale of a residential
building, and every contract to carry out residential building work to
which the builder is a party, is taken to contain a warranty under this
section.

(2) The builder warrants the following in relation to residential building
work:

(a) that the work has been or will be carried out in accordance with
this Act;

(b) that the work has been or will be carried out in a proper and
skilful way and

() inaccordance with the approved plans; or
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Residential buildingsd statutory warranties, standard conditions, insurance Part 6
and fidelity certificates
Statutory warranties Division 6.2

Section 88

(i) if the work involves or involved handling asbestos or
disturbing friable asbestésin accordance with approved
plans that comply with this Act in relation to the asbestos;

(c) that good and proper materials for the work have been or will be
used in carrying out the work;

(d) if the work has not been completed, and the contract does not
state a date by which, or a period within which, the work is to
be completed that the work will be carried out with reasonable
promptness;

(e) if the owner of the landvhere the work is being or is to be
carried out is not the builder, and the owner expressly makes
known to the builder, or an employee or agent of the builder, the
particular purpose for which the work is required, or the result
that the owner desires te lachieved by the work, so as to show
that the owner is relyindg on
that the work and any material used in carrying out the work is
or will be reasonably fit for the purpose or of such a nature and
quality that they might msonably be expected to achieve the
result.

3 Each of the ownerd6s successors
owner in relation to the statutory warranties.

(4) The warranties end at the end of the period prescribed under the
regulations after the completion day for the work.

(5) In subsection (2):
ownermeansg

(a) for a contract mentioned in subsection (1) for the sale of a
residential building the person to whom title in the land where
the building was built is transferred under the contract; or

(b) for a contract mentioned in subsection (1) to carry out residential
building world the owner of the land where the work is to be
carried out under the contract.
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Part 6 Residential buildingsd statutory warranties, standard conditions, insurance
and fidelity certificates
Division 6.2A  Standard conditions

Section 89

89 Builderdos |iability

This Act does not limit the liability a builder would have to anyone
apart from this Act.

Division 6.2A Standard conditions
89A Residential building work contract to which div 6.2A does
not apply

This division does not apply to a residential building work contract if
the cost of the residential building work under the contract is less than
the amount prescribed by regulation.
89B Meaning of residential building work contractd div 6.2A
(1) In this division:
residential building work contractneans a contrait

(a) to carry out residential building work, which the builder is a
party; or

(b) for the sale of a residential building, or part of a residential
building, if the contract involves carrying out residential
building work; or

(c) to arrange for someone else to carry out residential building
work.

Note If a form is approved under s 151 for this provision, the form must be
used.

(2) For this division, a contragbvolvescarrying out residential building
work ifd

(&) the contract is to purchase a residential building before, at, or
after the completion of residential building work; or

(b) the completion of the contract depends on the completion of
residential building work; or
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Residential buildingsd statutory warranties, standard conditions, insurance Part 6
and fidelity certificates
Standard conditions  Division 6.2A

Section 89C

(c) progress payments under tbentract relate to the progress of
residential building work.

89C Standard conditions for residential building work

contract

(1) A regulation may prescribe the following for a residential building
work contract:

(a) a standard condition;

(b) the meaning of a term used in a residential building work
contract (grescribed term

(2) A person commits an offenceéif
(a) the person enters into a residential building work contract; and
(b) under the contract the pergon
(i) is required to carry out residential building work; or

(i) sells a residential building, or part of a residential building,
and carrying out residential building work is involved in
the contract; or

(i) arranges for someone else to carry out residential building
work; and

(c) the residential building work contract does not inctude
(i) each standard condition; or

(i) if the residential building work uses a prescribed term
the meaning of the prescribed term.

Maximum penalty: 10 penalty units.
(3) An offence against this section is a strict liability offence.
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Part 6 Residential buildingsd statutory warranties, standard conditions, insurance
and fidelity certificates
Division 6.2A  Standard conditions

Section 89D

89D Required documents for residential building work
contract

(1) A regulation may prescribe the documents (gouired documents
that must be attached to a residential building work contract.

(2) A person commits an offenceéif
(a) the person enters into a residential building work contract; and

(b) under the contract the pergbn
(i) is required to carry out residential building work; or

(i) sells a residential building, or part of a residential building,
and carrying out residential building work is involved in
the contract; or

(i) arranges for someone else to carry out residential building
work; and

(c) the required documents are not attached to the residential
building work contract.

Maximum penalty: 10 penalty units.
(3) An offence against this section is a strict liability offence.

89E Prohibited conditions for residential building work
contract

(1) A regulation may prescribe a prohibited condition for a residential
building work contract.

(2) A prohibited condition, that is included in a residential building work
contract,is void.
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Residential buildingsd statutory warranties, standard conditions, insurance Part 6
and fidelity certificates

Residential building insurance Division 6.3
Section 90
Division 6.3 Residential building insurance
90 Complying residential building work insurance

(1) An insurance policy issued fansurableresidential building work
complies with this sectiondf

(a) itisissued by an authorised insurer; and

(b) it provides for a total amount of insurance cover of at least the
amount prescribed under the regulations, or the cost of the work,
whichever is less, for each dwelling that forms part of the work;
and

(c) if the builder is not the owner of the land where the work is to
becarriedodi t i nsures the owner and th
in title for the period beginning on the day the certifier for the
work issues a building commencement notice under se8#on
for the work and ending at the end of the period prescribed under
the regulations after the day a certificate of occupancy is issued
for the work; and

(d) if the builder is the owner of the land where the work is to be
carried oud i t i nsures the builderoés suc
period beginning on the day the title in the land is transferred to
someone else and ending at the end of the periodripedc
under the regulations after the day a certificate of occupancy is
issued for the work; and

(e) the whole of the premium payable for the period has been paid;
and

() it insures the owner (if the builder is not the owner) and the
owner 6s successors in title again
enforce or recover under the contract under which the work has
been, is being or is to be carried out because of the imaylve
disappearance or death of the builder; and
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Part 6 Residential buildingsd statutory warranties, standard conditions, insurance
and fidelity certificates
Division 6.3 Residential building insurance

Section 90

(g) it insures the owner (if the builder is not the owner) and the
owner 6s successors in title agains
a breach of a statutory warranty; and

(h) it insures the owner (if the owner is not the builder) and the

owner 6s successors in title again
because of the builderdés negligenc
and

(i) it provides that a claim under it may only be made within the
period prescribed under the regulations, or a stated longer period
after the claimant becomes aware of the existence of grounds for
the claim; and

() the form of the policy has been approved in writing by the
construction occupations registrar.

(2) However, if the owner is a developer, the insurance is taken to comply
with subsection (1) (c), (f), (9)
successors in title, even though it does not insure the owner.

(3) To remove any doubt, an insurance policy issued in relation to
insurableresidential building work may exclude claims other than
those in circumstances in which the builder is insolvent, dead or has
disappeared.

(4) In this section:

developerforinsurableresidential building work, means a person for
whom the work is done in a building or residential development
where 4 or more of the existing or proposed dwellings are or will be
owned by the person.

insolven® a builder is taken to be insolvend if

(a) for abuilderwho is an individuad the builder is bankrupt or
personally insolvent; or
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Residential buildingsd statutory warranties, standard conditions, insurance Part 6

and fidelity certificates
Residential building insurance Division 6.3

Section 91

91

92

(1)

(2)

®3)

(4)

(b) for abuilderwhois a corporatiod the builder is being wound
up, has had a receiver other controlleappointed, has entered
into a deed oftompanyarrangement with its creditors &
otherwise under external administration under the
CorporationsAct, chapter 5

Note Bankrupt or personally insolverd see the Legislation Act
dictionary, ptl.

Provisions of residential building insurance policies

A complying residential building insurance policy may provide that
the authorised insurer who issues the policy is not liable for the
amount prescribed under the regulations, or the stated lesser amount,
of each claim.

In calculating the amount of the premium payable in relation to a
complying residential building insurance policy, the value of the
work is taken to be equal to the cost of the work.

A provision, stipulation, covenant or agreement that negatives, limits
or modifies or purports to negative, limit or modify the operation of
this part is void.

A complying residential building insurance policy

(&) is not be taken to be invalid only because it contains a term,
condition or warranty not contained in the form of policy
approved by the construction occupations registrar; but

(b) aterm, condition or warranty mentioned in paragraph (a) is void.

Builderds misrepresentation etc

An authorised insurer is not entitled to avoid liability under a

complying residential building insurance policy only because the
policy was obtained by misrepresentation or nondisclosure by the
builder.
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Part 6 Residential buildingsd statutory warranties, standard conditions, insurance
and fidelity certificates

Division 6.3 Residential building insurance
Section 93
93 Claims if builder insolvent and work unfinished

(1) This section appliesaf

(@) a builder is not the owner of the land where the builder is
carrying outinsurableresidential building work; and

(b) the builder fails to complete the work because the builder
becomes insolvent; and

(c) the owner has paid the builder part or all of the cost of the work;
and

(d) the work is insured under a complying residential building
insurance policy.

(2) The owner is not entitled to recover from the insurer any amount by
which the amount paid exceeds the cost of the work done.

(3) However, if the owner has paid a deposit on the work and the cost of
any work done is less than the amount of the deposit, the owner may
recover from the insurer the lesser of the following amounts:

(&) the amount of the deposit less the cost of any work done;

(b) the amount prescribed under the regulations less the cost of any
work done.

(4) In this section:

deposit in relation toinsurableresidential building work, means an
amount that was paid or payable by the owner to the builder, under
the contract to carry out the work, before the beginning of the work.

insolven® see section 90 (4).
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Residential buildingsd statutory warranties, standard conditions, insurance Part 6
and fidelity certificates
Residential building insurance Division 6.3

Section 94

94 Recovery from builder
(1) This section appliesaf

(a) a court gives judgment in favour of a persorrefation to a
matter for which the person is insured under a complying
residential building insurance policy; and

(b) the insurer is a party to the proceeding in which the judgment is
given; and

(c) the judgment is not satisfied in full within 30 days after the day
judgment is entered.

(2) The judgment creditor may apply to the court for a direction that
judgment be entered in favour of the creditor against the authorised
insurer who issued the policy.

(3) The judgment creditor must give the insurer at least 7 days written
notice oft h e ¢ rirgemtion to makesan application.

(4) A judgment entered against an authorised insurer is enforceable only
to the extent that it had not been satisfied at the time the judgment
was entered.

(5) An authorised insurer may, in addition to any other right or remedy,
recover from a builder in relation to whose work a complying
residential building insurance policy was issued so much of the
following as the insurer has paid under or because gidhey:

(&) any judgment entered or obtained against the insurer; and

(b) any amounts paid by the insurer in payment, settlement or
compromise of a claim or judgment against the builder or of a
judgment entered or obtained against the insurer; and

(c) the costs of, and expenses reasonably incurred by, the insurer.
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Part 6

Residential buildingsd statutory warranties, standard conditions, insurance
and fidelity certificates

Division 6.3 Residential building insurance
Section 95
95 Duties of insurers

(1) A person commits an offenceif

(a) the person has been an authorised insurer in the business of
issuing residential building insurance policies; and

(b)) t he person ceases to be in that
to carry on insurance business is cancelled unddnseance
Act 1973(Cwilth); and

(c) the person fails to notify the construction occupations registrar
of the cessation or cancellation within 7 days after the day of
cessation or cancellation.

Maximum penalty: 50 penalty units.

(2) An offence under subsection (1) is a strict liability offence.

(3) An authorised insurer must not represent that an insurance policy

issued or to be issued by the insurer is complying residential building

work insurance if the insurer knows that it is not.

Maximum penalty: 250 penalty units.

(4) On or before 31 July in each year, an authorised insurer must give a
written statement to the construction occupations registrar in relation
to claims on residential building insurance policies dealt with by the

insurer in the financial year ending thre previous 3Qune, stating

the following:

(@) the number of claims;

(b) the amount of each claim;

(c) the number of claims that were paid;

(d) the amount paid on each claim;

(e) if a claim was rejectdidl the reason for its rejection.

Maximumpenalty: 100 penalty units.
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(5) An offence against subsection (4) is a strict liability offence.
Division 6.4 Approved fidelity fund schemes
96 Approval of fidelity fund schemes

(1)
)

3)

(4)

97
1)

)

Theterritory plaming authoritymayapprove a fidelity fund scheme.
An application for approval of a fidelity fund scheme ndust

(&) be signed by all the trustees of the scheme; and

(b) be accompanied By

() a copy of the trust deed certified in accordance with the
approval criteria; and

(i) any other information prescribed under the approval
criteria.

Theterritory plaming authoritymay approve a fidelity fund scheme
only if the scheme complies with the approval criteria.

An approval is a notifiable instrument.

Note A notifiable instrument must be notified under thegislation Act

Additional information for approval of scheme etc

This section applies if the trustees of a fidelity fund scheme apply to
theterritory plaming authorityfor approval of the scheme.

Theterritory plaming authoritymay, by written notice given to the
trustees, require theustees to give the authority

(a) stated additional information or documents that the authority
reasonably needs to decide the application; or
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(b) a statmentabout a stated matter in relation to information or
documents provided in relation to the application.

Note It is an offence to make a false or misleading statement, give false
or misleading information or produce a false or misleading
document (se€riminal Code pt 3.4).

(3) The territory plaming authority need not consider the application
further until the trustees comply with the requirement.

98 Authority may require changes to scheme

Before approving a fidelity fund scheme, therritory plaming
authority may require changes to be made to the scheme to ensure
that it complies with this Act.

Note A reference to an Act includes a reference to the statutory instruments
made or in force under the Act, including regulations and disallowable
instruments (sekegislation Act s 104).

99 Approval criteria for schemes

(1) The Minister maydetermine requirements (tapproval criterig for
this Act with which a fidelity fund scheme must comply to be an
approved scheme.

(2) The approval criteria must include requirements in relatién to

(a) the management of the fidelity fund scheme in accordance with
the trust deed; and

(b) qualifications or suitability for appointment as a trustee of the
scheme; and

(c) the powers and duties of the trustees; and
(d) the financial management of the scheme; and

(e) the building work for which a fidelity certificate may be issued,
or must not be issued, under the scheme; and
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100

(3)

(4)

(1)

(2)

®3)

(4)

() the people who can and cannot make claims under a fidelity
certificate; and

(g) applications for claims under fidelity certificates issued under
the scheme; and

(h) dealing with claims under the scheme; and
(i) complying with the prudential standards.

The approval criteria may apply, adopt or incorporate a law or
instrument, or a provision of a law or instrument, as in force from
time to time.

Note 1 The text of an applied, adopted or incorporated law or instrument,
whether applied as in force from time to time or as at a particular time, is
taken to be a notifiable instrument if the operation oltbgislation Act
s 47 (5) or (6) is not disapplied (s&é7 (7)).

Note 2 A notifiable instrument must be notified under thegislation Act
A determination is a disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under thesgislation Act

Approval of scheme may be conditional

The approval of a fidelity fund scheme may be given subject to
conditions.

A condition may be expressed to have effect despite anything in the
prudential standards.

The trustees of an approved scheme each commit an offence if the
trustees fail to ensure that the scheme complies with the conditions of
the schemebs approval

Maximum penalty: 60 penalty units.

An offence against this section is a strict liability offence.
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101
1)

(2)

3)

102
1)

)

®3)

(4)

Application for changes to approved scheme

The trustees of an approved scheme may apply in writing to the
territory plaming authorityto change the scheme.

The application muét
(&) be signed by all the trustees of the scheme; and

(b) set out the proposed change to the scheme and the reasons for
the change.

This section does not apply to a change to the schewsiared under
the prudential standards to be a change to which this section does not

apply.
Approval of changes to approved scheme

Theterritory plaming authoritymay approve or refuse to approve a
change to an approved scheme.

Theterritory plaming authority must refuse to approve a change to

the scheme if not satisfied that the scheme as proposed to be changed
would continue to meet the approval criteria and the prudential
standards.

This section does not apply to a change to the scheme declared under
the prudential standards to be a change to which this section does not

apply.
An approval or refusal to approve is a notifiable instrument.

Note A notifiable instrument must be notified under thegislation Act
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103
1)

(2)

Prudential standards

The Minister maydetermine standards (tpeudential standardsfor
this Act relating to prudential matters that must be complied with by
an approved scheme.

Note Power given under an Act to make a statutory instrument includes power
to make different provision for different categories, eg different kinds of
schemes (seeegislation Act s 48).

The prudential standards néay
(&) require approval of the trustees of the approved scheme; and
(b) make provision in relation &

(i) the capital adequacy of the scheme; and

(i) thevaluation of liabilities; and

(i) the effectiveness of risk management strategies and
techniques; and

(iv) requiring the giving of information to the commissioner for
fair trading, or any other entity prescribed under the
prudential standards, about decisions by the trustees to pay
or refuse to pay claims.

Note An Act that authorises the making of a statutory instrumenpiiedential
standards) also authorises an instrument to be made with respect to any
matter required or permitted to be prescribed under the authorising law
or that is necessary or convenientb® prescribed for carrying out or
giving effect to the authorising law (skegislation Act s 44).

(3) The prudential standards néay

(@) provide for the exercise of discretions under the standards,
including discretions to approve, impose, adjust or exclude
particular prudential requirements in relation of an approved
scheme; and
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(b) apply, adopt or incorporate a law or instrument, or a provision
of a law or instrument, as in force from time to time.

Note 1 The text of an applied, adopted or incorporated law or instrument,
whether applied as in force from time to time or as at a particular time, is
taken to be a notifiable instrument if the operation oLtgislation Act
s 47 (5) or (6) is not disapplied (s&é7 (7)).

Note 2 A notifiable instrument must be notified under thegislation Act
(4) A determination under this section is a disallowable instrument.

Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under thesgislation Act

(5) In this section:

prudential matters for an approved scheme, means matters relating
to the conduct by the trustees of
affairsd

@ in a way that keeps the schemeds
position; and

(b) with integrity, prudence and professional skill.

104 Compliance with prudential standards by trustees

(1) The trustees of an approved scheme each commit an offence if the
trustees fail to ensure that the scheme complies with the prudential
standards.

Maximum penalty: 60 penalty units.

(2) An offence against this section is a strict liability offence.

105 Notice to trustees to comply with prudential standards

(1) This section applies if thidinisteris satisfied on reasonable grounds
that an approved schethe

(a) is contravening a provision of the prudential standards; or
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(b) is likely to contravene a provision of the prudential standards in
a way that is likely to give rise to prudential risk.

(2) The Minister may, by written notice given to the trustees of the
approved scheme, require the trustees to comply with a provision of
the prudential standards within a stated time.

(3) The trustees must comply with the notice despite anything in the trust
deed or in any contract or arrangement to which they are a party.

(4) The trustees of an approved scheme each commit an offence if the
trustees fail to comply with a notice given to the trustees under this
section.

Maximum penalty: 60 penalty units.

(5) An offence against this section is a strict liability offence.

106 Notice to trustees requiring information

(1) The Minister may, by written notice given to the trustees of an
approved scheme, require the trustees to gieeMinister stated
information about anything relevant
its liabilities and potential liabilities at a particular date or time or at
particular intervals, including, for example, information alBout

@ the schemebs |iabilities and poter
(b) contributions to the scheme; and

(c) administrative or other costs of the scheme; and

(d) claims received by the scheme.

(2) The notice must state a reasonable period for complying with the
notice.

(3) Without limiting subsection (1) (d), the notice may require
information aboud

(a) the number of claims received by the scheme; and
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(b) the amount of each claim; and

(c) the number of claims that have been paid; and
(d) the amount paid on each claim; and

(e) if a claim was rejectddl the reason for its rejection.

(4) The trustees of an approved scheme each commit an offence if the
trustees fail to comply with a notice given to the trustees under this
section.

Maximum penalty: 60 penalty units.
(5) An offence against this section is a strict liability offence.
107 Suspension or cancellation of approval of approved
scheme

(1) The Minister may take action under this section in relation to an
approved scheme on any of following grounds:

(a) the trustees of the scheme have contravened this Act or another
Territory law in relation to the scheme;

Note A reference to an Act includes a reference to the statutory
instruments made or in force under the Act, including
regulations and disallowable instruments (desgislation
Act, s 104).

(b) the scheme is insolvent and is unlikely to return to solvency
within a reasonable time;

(c) the scheme has inadequate capital and is unlikely to have
adequate capital within a reasonable time;

(d) the scheme is, or is likely to become, unable to meet its

liabilities;
(e) there i s, or there may be, a
assets;
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M there is, or there may be, a
financial condition;

(g) the scheme has ceased to issue fidelity certificates in the ACT,;

(h) aground prescribed under the prudential standards exists for the
suspension or cancellation of the approval of the scheme.

(2) If the Minister proposes to suspend or cancel the approval of the
schemethe Ministermust give the trustees of the scheme a written
noticed

(a) stating the grounds on whit¢he Ministerproposes to suspend
or cancel the approval; and

(b) stating the facts that, ih h e Mi opin®rn, estaldish the
grounds; and

(c) telling the trustees that the trustees may, within a stated
reasonable time, give a written responséht Ministerabout
the matters in the notice.

(3) If, after considering any response given under subsection (2) (c), the
Ministeris satisfied that the grounds for suspending or cancelling the
approval have been establighthe Ministermay suspend or cancel
the approval.

(4) If the Minister suspends or cancels an approvlag Ministermust
give written notice of the suspension or cancellation to the trustees.

(5) Suspension or cancellation of an approval takes effect on the day
when notice of the suspension or cancellation is given to the trustees
or, if the notice states a later date of effect, that date.

(6) A suspension or cancellation under this section is a notifiable
instrument.

Note A natifiable instrument must be notified under thegislation Act
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108 Cancellation of approval on application

(1) TheMinister may cancel the approval of an approved scheme if the
trustees of the scheme dkle Minister in writing, to do so.

(2) If the Minister cancels the approvahe Ministermust give written
notice of the cancellation to the trustees.

(3) A cancellation under this section is a notifiable instrument.

Note A notifiable instrument must be notified under thegislation Act

109 Orders consequential on etc suspension or cancellation

(1) If the Minister suspends or cancels the approval of a fidelity fund
scheme under this divisiothe Ministermay apply to the Supreme
Court for orders to give effect to, or consequential on, the suspension
or cancellation.

(2) On application under subsection (1), the Supreme Court may make
the orders it considers just, includihg

(&) orders for the windingip of the scheme; and

(b) orders in relation to the assets and liabilities of the scheme.

110 Address for service for trustees

(1) The trustees of an approved scheme must, at all times, have an address
for service in the ACT for this Act.

(2) An address becomes the address for service for the trustees when
written notice of the address is given by the trustees tblihister.

(3) The address continues to be the address for service urdinister
is given written notice by the trustees of another address for service
for the trustees.
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Division 6.5 Auditors and actuaries of approved
schemes
111 Appointment of auditor and actuary for approved scheme

(1) The trustees of an approved scheme must ag@point
(a) an auditor for the scheme; and

(b) an actuary for the scheme.

Note For the making of appointments (including acting appointments), see
Legislation Act pt19.3.

(2) Within 6 weeks after a person stops being the auditor or actuary for
an approved scheme, the trustees must appoint someone else to be
auditor or actuary.

(3) A person may only hold an appointment as auditor or actuary for an
approved schemedf

(@) theMinisterhas approved the appointment and its terms; and
(b) the approval has not been revoked.

(4) The appointment of a person as auditor or actuary for an approved
scheme cannot taleffect while an appointment of someone else in
that position is current.

112 Approval of appointment of auditor or actuary

(1) The trustees of an approved scheme may, in writing, adWittister
to apprové

(&) the appointment of a person as auditor for the scheme; or
(b) the appointment of a person as actuary for the scheme.

(2) The Minister may approve the appointment only if satisfied that the
person meets the eligibility criteria for the appointment prescribed
under the prudential standards.
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(3) TheMinister must give the trustees noticetoth e Mi decissoh er 6 s
to approve or refuse to approve the appointment.

(4) If the Minister refuses to approve an appointment, the notice must
include the reasons for the refusal.

Note For what must be included in a statement of reasons, séedisation

Act, s 179.
113 Revocation of approval of appointment of auditor or
actuary
(1) The Minister ma vy I n writing, revoke the

appointment as auditor or actuary for an approved scheme if satisfied
that the persah

(@) has failed to exercise adequately and properly the functions of
the appointment under this Act; or

Note A reference to an Act includes a reference to the statutory instruments
made or in force under the Act, including regulations (segislation
Act, s 104).

(b) does not meet 1 or more of the criteria for fithess and propriety
prescribed under the prudential standards; or

(c) does not meet the eligibility criteria for the appointment
prescribed under the prudential standards.

(2) The revocation of the approval takes effect on the day the revocation
is made.

(3) TheMinister must give a copy of the revocation to the person and to
the trustees of the approved scheme.
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114 When person stops holding appointment as auditor or

actuary

A person stops holding an appointment as auditor or actuary of an
approved schemedf

@ the approval of the persondés app
section 113; or

(b) the person resigns the appointment by giving written notice to
the trustees of the approved scheme; or

(c) the trustees end the appointment by giving written notice to the
person.

115 Notification of appointment or ending of appointment of
auditor or actuary

(1) Within 14 days after the day the trustees for an approved scheme
appoint a person as auditor or actuary for the scheme, the trustees
must give théMlinisterwritten notice of the appointment and anything
else prescribed under the prudential standards.

(2) Within 14 days after the day a person stops being auditor or actuary
for an approved scheme, the trustees mustthe®linister written
notice of that event, including the date when it happened and the
reasons for and circumstances of that event.

(3) Subsection (2) does not apply in relation to the revocation by the

Ministerof t he approval of a personds ap
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116 Compliance with prudential standards by auditors and
actuaries

(1) The auditor or actuary for an approved scheme commits an offence if
the auditor or actuary contravenes the prudential standards in relation
to the exercise dheirfunctions as auditor or actuary for the scheme.

Maximum penalty: 60 penalty units.
(2) An offence against this section is an offence of strict liability.
117 Auditor and actuary to tell Minister if scheme insolvent
etc

The auditor or actuary for an approved scheme commits an offence if
the auditor or actuaéy

(@) forms the belief thét

() the scheme is insolvent, or there is a significant risk that it
will become insolvent; or

(i) the trustees have contravened this Act or another Territory
law in relation to the scheme; and

Note A reference to an Act includes a reference to the statutory instruments
made or in force under the Act, including regulations and prudential
standards (seleegislation Act s 104).

(b) fails to give theMinister written notice about the matter within
7 days after the day the auditor or actuary forms the belief.

Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.

118 Giving of information to Minister by auditor or actuary etc

(1) This section applies to a person who is, or has been, an auditor or
actuary for an approved scheme.
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(2) The person may give information to thknister about the approved
scheme if the person considers that giving information will aest
Ministerto exercise h e Mi fanctors endér this part.

(3) If this section applies to a person, Mmister may, by written notice
given to the person, require the person to give stated information
about the approved schemehe Ministerwithin a stated reasonable
time.

(4) A person commits an offence if the person contravenes a notice under
subsection (3).

Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.

119 Audi torodos rol e

(1) The auditor for an approved scheme must, in accordance with the
prudential standards

(a) exercise the functions of auditor for the scheme prescribed under
the prudential standards; and

(b) find out and report on whether the trustees of the scheme are
complying with the prudential standards; and

(c) prepare, and give to the trustees of the scheme reports
required under the prudential standards to be prepared by the
auditor; and

(d give the trustees any certificat
accounts that are required under the prudential standards to be
prepared by the auditor.

(2) A report under subsection (1) (c) must deal with everything required
under the prudential standards to be dealt with in the report.

(3) A certificate under subsection (1) (d) must contain statements of the
auditor6s opinion on t he matters
standards to be dealt with in the certificate.
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120 Actuaryods rol e

(1) The actuary for an approved scheme must, in accordance with the
prudential standarés

(a) exercise the functions of actuary for the scheme prescribed
under the prudential standards; and

(b) prepare, and give to the trustees of the scheme, the reports
(if any) required under the prudential standards to be prepared
by the actuary.

(2) A report under subsection (1) (b) must deal with everything required
under the prudential standards to be dealt with in the report.

121 Certificates and reports required to be given to Minister

(1) The trustees of an approved scheme must, in accordance with the
prudential standards, give to thinisterd

(a) a copy of each certificate given to the trustees under selck®n
(Auditordés role); and

(b) the reports mentioned in that section and section 120.
Maximum penalty: 60 penalty units.

(2) An offence against this section is a strict liability offence.

122 Special actuary to investigate liabilities

(1) The Minister may, by written notice given to the trustees of an
approved scheme, require the truste
expense, an additional actuary (8pecial actuary tod

@ investigate completely or partial/l
a particular time; and

(b) givethe Ministera written report within a stated period.

Note For the making of appointments (including acting appointments), see the
Legislation Act pt19.3.
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(2) The special actuary must notce

(@) the actuary appointed under section 111 (Appointment of
auditor and actuary for approved scheme); or

(b) atrustee or officer of the scheme.

Note For who can be appointed a special actuary, see s 125.

(3) Within 7 days after the day the trustees are given the notice, the
trustees must appoint the special actuary and gividitiisterwritten
notice of the actuaryds name.

(4) The trustees of an approved scherommit an offence if the trustees
fail to comply with subsection (3).

Maximum penalty: 100 penalty units.

(5) An offence against this section is a strict liability offence.

123 Objection to special actuary by Minister

(1) This section applies if the trustees of an approved scheme notify the
Ministerof t he speci al actuaryo6és name un

(2) Within 7 days after the day tiMinisteris notified,the Ministermay
give written notice to the trustees that the actuary is not acceptable to
the Minister

(3) If the trustees are given a notice under subsection (2), the trustees
must within 7 days after the day they are given nétice

(&) appoint a different special actuary; and
(b) give theMinisterwritten notice of the name of that actuary.

(4) Subsection (2) applies whether the notification of the special

actuaryo6és name is under section 122
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(5) The trustees of an approved scheme commit an offence if the trustees
fail to comply with subsection (3).

Maximum penalty: 100 penalty units.

(6) An offence against this section is a strict liability offence.

124 Special actuarydés report

(1) The trustees must ensure that a spec
Ministerd

(&) within 30 days after the daie Minister gave the notice under
section122 (1); or

(b) within any additional further timine Ministerallows in writing.
(2) The report must be signed by the special actuary.

(3) Al s o, the report mu st contain a st a
opinion about each of the following:

(@) the adequacy of the whole or part of the amount stated in the
schemeb6s accounts in relation to
that the actuary considers would be adequate in the
circumstances;

(b) the accuracy of any relevant valuations made by the actuary;
(c) the assumptions used by the actuary in making the valuations;

(d) the relevance, appropriateness and accuracy of the information
on which those valuations were based;

(e) anything else in relation to which the prudential standards
require a statement of the actuary
report.
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Residential buildingsd statutory warranties, standard conditions, insurance Part 6

and fidelity certificates
Auditors and actuaries of approved schemes Division 6.5

Section 125

(4) The trustees of an approved scheme commit an offence if the trustees
fail to comply with subsection (1).
Maximum penalty: 100 penalty units.
(5) An offence against this section is a strict liability offence.
125 Who can be appointed as special actuary

(1) A person can only be appointed as a special actuary for section 122
(Special actuary to investigate liabilities) if the pegon
(a) is a Fellow of The Institute of Actuaries of Australia; or
(b) the Minister has, in writing, approved the person as an actuary

for that section.

(2) TheMinister may approve a person only if satisfied that the person
has actuarial qualifications and experience that make the person an
appropriate person to exercise the functions of a special actuary for
section 122.

126 Obligations of trustees to auditors and actuaries

(1) The trustees of an approved scheme commit an offence if the trustees
fail to make arrangements necessary to enable the auditor or actuary
for the scheme, or any special actuary for the scheme, to exbairse
functions in relation to the scheme.

Maximum penalty: 60 penalty units.
(2) An offence against this section is a strict liability offence.
127 Protection of auditor and actuary from liability

(1) The auditor or actuary for an approved scheme, and any special
actuary for the scheme, does not incur civil or criminal liability for an
act or omission done honestly as the auditor or actuary.

(2) A civil liability that would, apart from this section, attach to the
auditor or actuary attaches instead to the Territory.
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Part 6A Residential building disputes
Division 6A.1  Objects and important concepts

Section 127A

Part 6A Residential building disputes

Division 6A.1 Objects and important concepts

127A Definitionsd pt 6A
In this part:
building practitionermeans an entity
(a) that holds, or has held, a builders licence; or

(b) that is a party to a residential building work contract with
obligations under the contracito

(i) carry out, or arrange for someone else to carry out,
residential building work; or

(i) sell a residential building, or part of a residential building;
or

(c) prescribed by regulation.
developed see theJnit Titles Act 200;1dictionary.

related building activitymeans work in relation to building 1 or more
of the following structures in connection with a residential building:

(a) adriveway;

(b) external paving;

(c) aswimming pool;

(d) a structure prescribed by regulation.
residential buildingd see section 84.
residential building world see section 84.

residential building work contracd seesection 89B (1).
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Residential building disputes Part 6A
Objects and important concepts  Division 6A.1

Section 127B

127B Meaning of residential building disputed pt 6A
In this part:
residential building disputemeans a dispute, about a residential
building matter, betweén
(a) a building owner; and
(b) eithe®
() a building practitioner; or
(i) a developer.
127C Meaning of residential building matterd pt 6A
In this part:
residential building matted
(&) means any matter in relationsto
() a residential building work contract; or
(i) the carrying out of residential building work; or
(iif) the carrying out of a related building activity; and
(b) includes any of the following:
(i) breach of a warranty set out in divisiér2 (Statutory
warranties);

(i) contravention of section 42) (a) to (d) (which are about
requirements for carrying obtilding work);

(i) failure to maintain the standard or quality of building work
stated in a residential building work contract;

(iv) failure to complete the residential building work required
under a residential building work contract in accordance
with the terms of the contract;
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Part 6A Residential building disputes
Division 6A.1  Objects and important concepts

Section 127D

(v) failure to pay for residential building work carried out
under a residential building work contract;

(vi) a matter prescribed by regulation; but
(c) does not include a matter prescribed by regulation to not be a
residential building matter.
127D Residential building dispute resolution processd purpose

(1) The purpose of a dispute resolution process under this part is to enable
parties to a residential building dispute to do 1 or more of the
following:

(a) resolve a residential building dispute;

(b) agree an amount to be paid to a party or the basis upon which an
amount is payable to a party;

(c) if a residential building dispute is not resoldedarrow the
matters in dispute and, as far as practicable, agree on the future
progress of the dispute.

(2) Parties engaged in a dispute resolution process must make a genuine
effort to resolve the dispute.

127E Prescription of dispute resolution processes
A regulation may prescribe the following:

(@) kinds of dispute resolution for residential building disputes,
including requirements for a form of dispute resolution;

(b) a kind of dispute resolution that may or must be used for a
residential building dispute about a particular residential
building matter;

(c) particular residential building disputes that must not be resolved
by a dispute resolution process under this part.
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Residential building disputes Part 6A
Residential building dispute administrator  Division 6A.2

Section 127F

Division 6A.2 Residential building dispute

127F
1)

(2)

3)

administrator

Residential building dispute administratord appointment

The directorgeneral may appoint a public servant as the Residential
Building Dispute Administrator to oversee dispute resolution in
relation to residential building disputes (d@ministrator).

Note 1 For the making of appointments (including acting appointments), see the
Legislation Act pt19.3.

Note 2 In particular, a person may be appointed for a particular provision of a
law (seeLegislation Act s 7 (3)) and an appointment may be made by
naming a person or nominating the occupant of a positiol.éggelation
Act, s207).

However, the directegenerad

(&) may only appoint a person as administrator if satisfied that the
persorm

() is qualified in alternative dispute resolution and mediation;
and

(i) has an understanding of disputes in the building and
construction industry; and

(i) satisfies any requirement prescribed by regulation; but

(b) must not appoint a person as administrator if the person is
appointed to a statutory office prescribed by regulation.

The appointment must not be for longer tharears.

Note A person may be reappointed to a position if the person is eligible to be
appointed to the position (sdeegislation Act s208 and dict, pt,
defappoin.
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Part 6A

Residential building disputes

Division 6A.2  Residential building dispute administrator

Section 127G

127G
1)

(@)

3)

(4)

(5)

127H
(1)

Dispute resolution officers

The administrator may appoint a public servant to be a dispute
resolution officer for this Act.

Note 1 For the making of appointments (including acting appointments), see the
Legislation Act pt19.3.

Note 2 In particular, an appointment may be made by naming a person or
nominating the occupant of a position (¢egislation Act s207).

A person must not be appointed under this section unless the
administrator is satisfied that the person is competent to exercise the
functions of a dispute resolution officer under this Act.

A regulation may prescribe matters that the administrator must
consider in relation to a personos

A dispute resolution officer has the functions of a dispute resolution
officer under this Act and any other function given to the officer by
the administrator.

A dispute resolution officer must
accordance with

(a) the instrument of appointment; and

(b) any directions the administrator gives the officer.

Technical building assessors

The administrator may appoint a person to be a technical building
assessor.

Note 1 For the making of appointments (including acting appointments), see the
Legislation Act pt19.3.

Note 2 In particular, an appointment may be made by naming a person or
nominating the occupant of a position ($&gislation Act s207).
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Residential building disputes Part 6A
Residential building dispute administrator  Division 6A.2

Section 1271

(2)

3)
127

(1)

(2)

127J

127K

1271

A person must not be appointed under this section unless the
administrator is satisfied that the person is competent to exercise the
functions of a technical building assessor under this Act.

A regulation may prescribe matters that the administrator must
consider in relation to a personos
Consultants and contractors

The administrator may engage consultants and contractors.

However, the administrator must not enter into a contract of
employment under this section.

Other arrangements for staff and facilities

The administrator may arrange with the head of service to use the
services of a public servant Gerritory facilities.

Note The head of service may delegate powers in relation to the management
of public servants to a public servant or another persorP(delec Sector
Management Act 1994 18).

Delegation by administrator

The administrator may del egate the
this Act or another territory law to a public servant.

Note For the making of delegations and the exercise of delegated functions,
see thd_egislation Act pt 19.4.

Protection from liability

The administrator, dispute resolution officers and technical building
assessors are not personally liable for anything done or omitted to be
done honestly and without recklessriess

(&) in exercising a function under this Act; or

(b) in the reasonable belief that the act or omission was in the
exercise of a function under this Act.

R48
01/05/24

Building Act 2004 page 185
Effective: 01/05/24-22/08/24

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/1994-37
http://www.legislation.act.gov.au/a/1994-37
http://www.legislation.act.gov.au/a/2001-14

Part 6A Residential building disputes
Division 6A.3  Dispute resolution process

Section 127M

Division 6A.3 Dispute resolution process

127M Referral of dispute

(1) A residential building dispute may be referred to the administrator
byd

(@) the Australian Capital Territory Construction Occupations
Registrar under theConstruction Occupations (Licensing)
Act2004 section 123 (1)dj; or

(b) the Commissioner for Fair Trading under tReir Trading
(Australian Consumer Law) Act 1992

(2) The administrator may refuse a referral if satisfied, on reasonable
grounds, that the dispute is more appropriately addressed by another
entity.

127N Lodgment of dispute

(1) A party to a residential building dispute may, in writing, lodge a
dispute with the administrator for resolution.

(2) The lodging party muét
(a) state their name and address; and
(b) identify each party to the dispute; and
(c) state each residential building matter in dispute; and

(d) include any information prescribed by regulation.

Exampled par (b)
providing abusiness name and ABN or ACN number

Note 1 The Legislation Act s 170 deals with the application of the privilege
against selncrimination.

Note 2 It is an offence to make a false or misleading statement, give false or
misleading information or produce a false or misleading document (see
Criminal Code pt 3.4).
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Residential building disputes Part 6A
Dispute resolution process  Division 6A.3

Section 1270

3)

(4)

The administrator may ask the lodging party to give the administrator,
within a stated reasonable time, information about any party to the
dispute or a residential building matter in dispute that the

administrator reasonably needs to understand Hpaith.

The administrator may accept a dispute as lodged even if the lodging
party does not comply with subsection (2), if the administrator is
satisfied it is reasonable in all the circumstances to do so.

1270 Administrator may dismiss lodgment in certain
circumstances
(1) The administrator may decide not to undertake dispute resolution in
relation to a dispute referred to or lodged with the administrator if

1 or more of the following applies:

(a) the lodging party does not comply with a requirement in the
request made under section 127N (3);

(b) the administrator is satisfied the lodging party failed, without
reasonable excuse, to take reasonable steps to resolve the dispute
before lodgment;

(c) the dispute relates to a security of payment dispute under the
Building and Construction Industry (Security of Payment)
Act2009

(d) the dispute relates to a decision of an authorised insurer or
fidelity fund manager under this Act;

(e) the administrator believes on reasonable grounds there is no
reasonable likelihood of the dispute being settled by dispute
resolution;

() the dispute is frivolous, vexatious, or was not made in good
faith;

(g) the lodging party has, in writing, withdrawn the dispute;

(h) the dispute has been resolved.
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Part 6A

Residential building disputes

Division 6A.3  Dispute resolution process

Section 127P

(2)

3)

127P
(1)

(@)

127Q
(1)

)

3)

However, the administrator must dismiss a dispute if the dispute is a
kind prescribed by regulation as a residential building disfhae
must not be resolved by dispute resolution.

If the administrator dismisses a dispute, the administrator must give
the lodging party a statement of reasons for the decision.

Note For what must be included in a statement of reasons, séegdigation
Act, s 179.

Administrator may refer dispute in certain circumstances

The administrator may refer a residential building dispute to another
entity if the administrator believes on reasonable grounds the dispute
is more appropriately addressed by the other entity.

However, the administrator may only refer a residential building
dispute lodged with the administrator under secti®iN with the
written agreement of the party who lodged the dispute.
Commencing dispute resolution

This section applies to a residential building dispute if the
administrator does not dismiss the dispute under section 1270 or refer
the disputeaunder section 127P.

The administrator must decidle
(a) the kind of dispute resolution process to be undertaken; and

(b) the dispute resolution officer to conduct the dispute resolution
process.

The administratomust tell each party to the residential building
dispute, in writin@

(a) the parties to the dispute; and

(b) the dispute resolution officer who will conduct the dispute
resolution process; and
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Residential building disputes Part 6A
Dispute resolution process  Division 6A.3

Section 127R

127R

(1)

(@)

(c) the kind of dispute resolution process that will be undertaken;
and

(d) the expectation on parties participating in that kind of dispute
resolution process.

Information required for dispute resolution

A dispute resolution officer may ask a party to a residential building
dispute to give the officer, within a stated reasonable time,
information about a residential building matter in dispute that the
officer reasonably needs to conduct the dispigelugion process.

The administrator may, in writing, direct a technical building assessor
to determine 1 or more of the following in relation to the residential
building dispute:

(a) if residential building work or a related building activity has
been carried out;

(b) if residential building work or a related building activity is
defective or incomplete;

(c) ifresidential building work or a related building activity satisfies
the conditions set for payment of an amount under this Act or a
residential building work contract;

(d) a matter prescribed by regulation.

(3) A technical building assessor must give a dispute resolution officer a

report that details anything determined for subsection (2).
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Part 6A Residential building disputes
Division 6A.3  Dispute resolution process

Section 127S

127S Record of resolution
(1) This section applies if a residential building dispute is resolved.

(2) The dispute resolution officer must prepare a written record of the
resolution agreed by the parties settingdout

(a) the terms of agreement; and

(b) any action a party to the dispute has agreed to undertake and the
time within which the action must be undertaken.

(3) The record of resolution is confirmed when each party to the
residential building dispute and the administrator signs the record.

127T Dispute resolutiond confidentiality

(1) A person exercising a function under this part and the parties to a
residential building dispute must not disclose to anyone not involved
in the dispute resolution process any information or document
produced during the dispute resolution process udiless

(&) required by law to make the disclosure; or

(b) each party and the dispute resolution officer agree, in writing, to
the disclosure.

(2) Any information disclosed to the administrator, a dispute resolution
officer or a building dispute assessor by a party in private must be
treated by the officer as confidential, unless the party making the
disclosure expressly states otherwise.
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Dispute resolution trust account  Division 6A.4

Section 127U

Division 6A.4 Dispute resolution trust account

127U Dispute resolution trust establishment
The directorgeneral may keep an accountl{gpute resolution trust
accoun) for this part.

127V Interest on amounts in trust account

(1) This section applies to interest from the investment of any amount
paid to the credit of the dispute resolution trust account under this
part.

(2) The directorgeneral must pay the interest into the dispute resolution
trust account.

(3) Interest paid into the dispute resolution trust account may be applied
for the following purposes:

(&) providing dispute resolution services for residential building
matter disputes;

(b) reimbursing the costs incurred by the administrator in
instituting, defending or taking over proceedings in relation to
residential building matter disputes;

(c) reimbursing the Territory the cost of administering this part;

(d) any other purpose prescribed by regulation.
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Section 128

Part 7 Administration

Division 7.1 Building inspectors

128 Appointment of building inspectors

(1) The construction occupations registrar may appoint a person to be a
building inspector for this Act.

Note 1 For the making of appointments (including acting appointments), see
Legislation Act pt19.3.

Note 2 In particular, a person may be appointed for a particular provision of a
law (seeLegislation Act s 7 (3)) and an appointment may be made by
naming a person or nominating the occupant of a position @@#€)s

(2) A person must not be appointed under this section unless the
construction occupations registrar is satisfied that the person is
competent to exercise the functions of a building inspector under this
Act.

(3) Aregulation may prescribe matters that the construction occupations
registrar mu s t consi der in relation
subsection (2).

(4) An appointment must be for a term of not longer than 5 years.

Note A person may be reappointed to a position if the person is eligible to be
appointed to the position (séegislation Act s 208 and dict, pt 1, def
appoin.

(5) A building inspector has the functions of a building inspector under
this Act and any other function given to the inspector by the
construction occupationggistrar.

6) A building inspector mu s t exercise
accordanceavithd

(a) the instrument of appointment; and

(b) any directions the construction occupations registrar gives the
inspector.
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Administration Part 7
Inspection of building work and authority for required work Division 7.2

Section 129

129 Identity cards

(1) The construction occupations registrar must issue a building inspector
with an identity card that states the person is an inspector for this Act,
or stated provisions of this Act, and shéws

(a) arecent photograph of the person; and

(b) the name of the person; and

(c) the date of issue of the card; and

(d) a date of expiry for the card; and

(e) anything else prescribed under the regulations.

(2) A person who ceases to be an inspector must rétdine per sonods
identity card to the construction occupations registrar as soon as
practicable, but no later than 7 days after ceasing to be an inspector.

Maximum penalty: 1 penalty unit.

(3) An offence against subsection (2) is a strict liability offence.

Division 7.2 Inspection of building work and
authority for required work

130 Inspection of approved building work

A building inspector may inspect building work for which a building
approval has been issued to decide whether the building work is
being, or has been, carried out in accordance with this Act.

Note A reference to an Act includes a reference to the statutory instruments
made or in force under the Act, including regulations and the building
code (seé.egislation Act s 104).
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Part 7 Administration

Division 7.2 Inspection of building work and authority for required work
Section 131
131 Inspection of building work where no approval

(1) This section applies if the construction occupations registrar has
reasonable grounds for suspectingdhat

(@) a building approval has not been issued for building work not
exempt from part 3 that is being, or has been, carried out; or

(b) building work exempt from all or part dhis Act does not
comply with the exemption; or

() building work is not being, or has not been, carried out in
accordance with the approved plans for the work or a notice
underpart 4 (Stop and other notices and demolition orgders)

(d) if plans or plans and specification have been approved under this
Act for the erection or alteration of a buildihg

() the completed building has deteriorated, or is likely to
deteriorate, so that the building is, or is likely to become,
unfit for use as a building of the class stated, or for the
purpose stated, in the plans or plans and specifications
approved in retion to the most recent building work
carried out in relation to the building; or

(i) the building is being used other than as a building of the
class stated, or for the purpose stated, in the plans or plans
and specifications approved in relation to the most recent
building work carried out in relation to the building; or

(e) for a building other than a building to which paragragh (
applie® the building has deteriorated to the extent that it is unfit
for any use; or

(f) a building or part of a building is no longer structurally sound;
or
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Section 132

132

(2)

(3)

(4)

(5)

(1)

(2)

(g) because of the use to which the building has been or is being put,
the maximum safe live load has been or is being exceeded or the
load on the building has been or is in excess of the load that the
building was designed to carry; or

(h) a building or part of a building is unsafe because of fire hazard
or unfit for use because of a danger to health.

(i) the building is a regulated swimming pool that may not comply
with part 5A (Regulated swimming pools); or

() a circumstance prescribed by regulation exists.

The construction occupations registrar may, in writing, authorise a
building inspector to carry out an inspection of the building work or
the building at any reasonable time.

The construction occupations registrar may, in writing, authorise a
building inspector to order the opening or cutting into or pulling down
of the building work.

The construction occupations registrar may, in writing, authorise a
person to assist a building inspector who is authorised to act under
subsectior(3).

A written authority may only be given if the construction occupations
registrar believes on reasonable grounds that the person authorised
has the necessary skills and qualifications to act under this section.

Costs of inspection

If, on inspection, it is found that there are grounds for the giving of a
stop notice, the builder must bear the costsiftpection costsof

any pulling down, opening or cutting into the building work carried
out during the inspection.

However, if, on inspection, it is found that there are no grounds for
the giving of a stop notice, the Territory must bear the inspection costs
and the costs of making good any damage to the building work caused
by the inspection.
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Section 133

133 Power to authorise required work
(1) This section appliesaf

(&) anotice has been issued under part 4 (Stop and other notices and
demolition orders); and

(b) the notice has not been complied with.

(2) The construction occupations registrar may, in writing, authorise a
building inspector té

(a) enter premises where the building work mentioned in the notice
has been, is being or should have been carried out; and

(b) carry out the building worknentioned in the notice.

(3) The construction occupations registrar may, in writing, authorise a
person to assist a building inspector who is authorised to act under
subsectior(2).

(4) A written authority may only be given if the construction occupations
registrar believes on reasonable grounds that the person authorised
has the necessary skills and qualifications to act under this section.

Division 7.2A Non-compliant buildings and building
work
133A Powers in relation to non-compliant buildings

(1) This section applies if a building inspector believes on reasonable
grounds that

(a) a building does not comply with this Act or is unsafe; or

(b) building work has been done otherwise than in accordance with
this Act.
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Non-compliant buildings and building work  Division 7.2A

Section 133A

(2)

3)

(4)

(5)

(6)

The building inspector may give the occupier of the building or the
premises where the building work is located a written direction not to
use the building or premises, or part of the building or premises, until
the building or premises are made safid comply with this Act.

If the building inspector believes on reasonable grounds that a
building or building work is unsafe because work done or supervised
by a builder was not done in accordance with this Act, the inspector
may give the builder a written direction to takated action to make

the building or building work safe and comply with this Act.

A direction under this section may also require the person to give the
building inspector information, in writing, about the building or
building work.

Examplesd information

1 awritten report about a test required in the direction by the person who did the
test

2 a written engineerds report about
relevant standard

3 a certificate from a building surveyor that building work complies with this
Act

However, a direction under this section must not require the
evacuation of people from the building or premises.

Note The chief officer of an emergency service has the power to evacuate
people or animals from a building or close any premises
(seeEmergencies A@004 s 34 (1) (1) and (m)).

Subsection (7) appliesaf

(&) a written direction under subsection (3) requires a person to do
a thing; and

(b) the persoa

(i) is not licensed, authorised or qualified to do the thing; or
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Section 134

(i) if a licence, authorisation or qualification is not required to
do the thingd does not have appropriate experience and
skill to do the thing.

(7) The person must arrange, and pay for, the thing to be done by
someone whod

(a) is licensed, authorised or qualified to do the thing; or

(b) if a licence, authorisation or qualification is not required to do
the thing has appropriate experience and skill tadtl®thing.

Example

A written direction under s (3) requires Sophie to undertake further building work.
Sophie is no longer a licensed builder, and she is not able to get a new licence.
Sophie must arrange, and pay for, a licensed builder to do the building work.

(8) A person commits an offence if the per8on
(a) is given a direction under this section; and
(b) fails, without reasonable excuse, to comply with the direction.

Maximum penalty: 50 penalty units.
Division 7.3 Entry and seizure

134 Building inspectorsd entry to premises

(1) A building inspector authorised under section 130 or section 131 to
inspect a building or building work may enter on premises where the
building has been erected or building work is being or has been
carried out.

(2) However, the building inspector is not authorised to remain on the
premises if, when asked by the occupier of the premises, the building
inspector does not produte

(a) if authorised under section 1@ he i nspector 6s
or
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Entry and seizure Division 7.3

Section 134A

(b) if authorised under section 13k written certificate signed by
the construction occupations registrar that the inspector is
authorised to enter the premises.

134A Building inspectorsd powers on entry

(1) A building inspector who enters premises under this part may, for this
Act, do 1 or more of the following in relation to the premises,
anything on the premises, and the land around the premises:

(a) inspect or examine;

(b) inspect and copy, or take an extract from, any document at the
premises;

(c) take measurements or conduct tests;
(d) take samples;
(e) take photographs, films, audio, video or other recordings;

() take onto the premises any people, equipment or material the
i nspector reasonably needs to exer
under this Act;

(g) require the occupier, or anyone at the premises, to give
information, answer questions, or produce documents or
anything el se, reasonably needed
functions under this Act.

Note The Legislation Act s 170 and s 171 deal with the application of the
privilege against selincrimination and client legal privilege.

(2) A person must take all reasonable steps to comply with a requirement
made of the person under subsection (1) (Q).

Maximum penalty: 50 penalty units.
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Division 7.3 Entry and seizure

Section 134B

134B Building inspectorsd power to seize things

(1) A building inspector who enters premises under this part with the
occupierbdbs consent may d&eize anyt hin

(a) the inspector is satisfied on reasonable grounds that the thing is
connected with an offence against this Act; and

(b) seizure of the thing is consistent with the purpose of the entry
told to the occupier when seeking

(2) A building inspector who enters premises under a warrant under this
part may seize anything at the premises that the inspector is
authorised to seize under the warrant.

(3) A building inspector who enters premises under this part (whether
with the occupierds consent, wunder &
anything at the premises if satisfied on reasonable grounds that

(a) the thing is connected with an offence against this Act; and
(b) the seizure is necessary to prevent the thing from Being

() concealed, lost or destroyed; or

(i) used to commit, continue or repeat the offence.

(4) Also, a building inspector who enters premises under this part
(whet her wi t h t he occupiero6s conse
anything at the premises if satisfied on reasonable grounds that the

thingd
(a) puts the health or safety of people at risk; or
(b) may cause damage to property or the environment

(5) The powers of a building inspector under subsect{®nand (4) are
additional to any powers of the inspector under subsection (1) or any
other territory law.
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Entry and seizure Division 7.3

Section 134C

(6) Having seized a thing, a building inspector hay

(@) remove the thing from the premises where it was seized (the
place of seizurgto another place; or

(b) leave the thing at the place of seizure but restrict access to it.
(7) A person commits an offenceéif

(a) the person interferes with a seized thing, or anything containing
a seized thing, to which access has been restricted under
subsectior{6); and

(o) the person does not have a buil d
interfere with the thing.

Maximum penalty: 50 penalty units.

(8) An offence against this section is a strict liability offence.

134C Building inspectorsd receipt for things seized

(1) As soon as practicable after a thing is seized by a building inspector
under this part, the inspector must give a receipt for it to the person
from whom it was seized.

(2) If, for any reason, it is not practicable to comply with subsection (1),
the building inspector must leave the receipt, secured conspicuously
at the place of seizure.

134D Access to things seized

A person who would, apart from the seizure, be entitled to a thing
seized under this part may

(@) inspectit; and

(b) ifitis a documerd take extracts from it or make copies of it.
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Administration

Division 7.4 Search warrants

Section 134E

134E
1)

(@)

(3)

Return of things seized

A thing seized under this part must be returned to its owner, or
reasonable compensation must be paid to the owner by the Territory
for the loss of the thing,df

(a) a prosecution for an offence relating to the thing is not instituted
within 90 days of the seizure; or

(b) the court does not find the offence proved in a prosecution for
an offence relating to the thing.

A thing seized under this part is forfeited to the Territory if a Gourt
(a) finds an offence relating to the thing to be proved; and
(b) orders the forfeiture.

If subsection (2) (a) applies, but a court does not order forfeiture of
the thing seized, the construction occupations registrar must return
the thing to its owner or the Territory must pay reasonable

compensation to the owner for the loss of theghin

Division 7.4 Search warrants

134F
(1)

(2)

®3)

Warrants generally

A building inspector may apply to a magistrate for a warrant to enter
premises.

The application must be sworn and state the grounds on which the
warrant is sought.

The magistrate may refuse to consider the application until the
inspector gives the magistrate all the information the magistrate
requires about the application in the way the magistrate requires.
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Section 134G

(4) The magistrate may issue a warrant only if satisfied there are
reasonable grounds for suspecfing

(a) there is a particular thing or activity connected with an offence
against this Act; and

(b) the thing oractivity is, or is being engaged in, at the premises,
or may be, or may be engaged in, at the premises within the next
14 days.

(5) The warrant must staie

(a) that a building inspector may, with any necessary assistance and
force, enter the premises and exe
under this part; and

(b) the offence for which the warrant is issued; and
(c) the things that may be seized under the warrant; and
(d) the hours when the premises may be entered; and

(e) the date, within 14 days after the
the warrant ends.

(6) In this section:
connected an activity isconnectedwith an offence i
(a) the offence has been committed by engaging or not engaging in
it; or
(b) it will provide evidence of the commission of the offence.
134G Warrantsd application made other than in person

(1) A building inspector may apply for a warrant by phone, fax, radio or
other form of communication if the inspector considers it necessary
because @f

(a) urgent circumstances; or

(b) other special circumstances.

R48 Building Act 2004 page 203
01/05/24 Effective: 01/05/24-22/08/24

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au















































































































































































































