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Editorial changes
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Chapter 1

Section 1

Preliminary

Chapter 1

1

Preliminary

Name of Act
This Act is the Planning and Development Act 2007.

3 Dictionary

The dictionary at the end of this Act is part of this Act.

Note 1  The dictionary at the end of this Act defines certain terms used in this

Act, and includes references (signpost definitions) to other terms defined
elsewhere.
For example, the signpost definition ‘tree management plan—see the
Tree Protection Act 2005, dictionary.” means that the term ‘tree
management plan’ is defined in that dictionary and the definition applies
to this Act.

Note 2 A definition in the dictionary (including a signpost definition) applies to
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act, s 155 and s 156 (1)).

4 Notes
A note included in this Act is explanatory and is not part of this Act.
Note See the Legislation Act, s 127 (1), (4) and (5) for the legal status of notes.
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Preliminary Chapter 1

Section 5

Offences against Act—application of Criminal Code etc

Other legislation applies in relation to offences against this Act.

Note 1  Criminal Code
The Criminal Code, ch 2 applies to all offences against this Act (see
Code, pt 2.1).
The chapter sets out the general principles of criminal responsibility
(including burdens of proof and general defences), and defines terms used
for offences to which the Code applies (eg conduct, intention,
recklessness and strict liability).

Note 2  Penalty units

The Legislation Act, s 133 deals with the meaning of offence penalties
that are expressed in penalty units.
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Chapter 2

Section 6

Object and important concepts

Chapter 2

Object and important concepts

6 Object of Act

The object of this Act is to provide a planning and land system that
contributes to the orderly and sustainable development of the ACT—

(@)

(b)

Note

consistent with the social, environmental and economic
aspirations of the people of the ACT; and

in accordance with sound financial principles.

This Act, like all Territory Acts, has no effect to the extent that it is
inconsistent with the national capital plan, but is taken to be consistent
with the national capital plan to the extent that it can operate concurrently
with it (see Australian Capital Territory (Planning and Land
Management) Act 1988 (Cwilth), s 11 (1)).

Meaning of development

(1) Inthis Act:

development, in relation to land, means the following:

(a)

(b)

(©)
(d)
(€)
()

(@)

building, altering or demolishing a building or structure on the
land,;

carrying out earthworks or other construction work on or under
the land;

carrying out work that would affect the landscape of the land;
using the land, or a building or structure on the land,;
subdividing or consolidating the land;

varying a lease relating to the land (other than a variation that
reduces the rent payable to a nominal rent);

putting up, attaching or displaying a sign or advertising material
other than in accordance with—

(i) alicence issued under this Act; or
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Object and important concepts Chapter 2

Section 8

(if) asign approval under the Public Unleased Land Act 2013,
section 25 (Approval to place sign on public unleased
land); or

(iii) a public unleased land permit under the Public Unleased
Land Act 2013.

(2) Inthis section:
consolidation—see section 234.
subdivision—

(@ includes—

(i) the surrender of 1 or more leases held by the same lessee,
and the grant of new leases to the lessee to subdivide the
parcels of land in the surrendered leases; and

(if) the subdivision of land under the Unit Titles Act 2001; and
(iii) the subdivision of land in future urban areas; but

(b) does not include a sublease.

8 Meaning of use
In this Act:

use land, or a building or structure on the land, means any of the
following:

(@) begin a new use of the land, building or structure;

(b) continue a use of the land, building or structure;

Note Development approval is not required for continuing use lawfully
commenced (see s 201 and s 204).

(c) change a use of the land, building or structure, whether by
adding a use, stopping a use and substituting another use or
otherwise.

R83 Planning and Development Act 2007 page 5
02/07/18 Effective: 02/07/18-01/10/18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2013-3/default.asp
http://www.legislation.act.gov.au/a/2013-3/default.asp
http://www.legislation.act.gov.au/a/2013-3/default.asp
http://www.legislation.act.gov.au/a/2001-16

Chapter 2

Section 9

Object and important concepts

1)

(2)

Meaning of sustainable development
For this Act:

sustainable development means the effective integration of social,
economic and environmental considerations in decision-making
processes, achievable through implementation of the following
principles:

(a) the precautionary principle;

(b) the inter-generational equity principle;

(c) conservation of biological diversity and ecological integrity;
(d) appropriate valuation and pricing of environmental resources.
In this section:

the inter-generational equity principle means that the present
generation should ensure that the health, diversity and productivity of
the environment is maintained or enhanced for the benefit of future
generations.

the precautionary principle means that, if there is a threat of serious
or irreversible environmental damage, a lack of full scientific
certainty should not be used as a reason for postponing measures to
prevent environmental degradation.
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The planning and land authority and chief planning executive Chapter 3

The planning and land authority Part 3.1
Section 10
Chapter 3 The planning and land
authority and chief planning
executive
Part 3.1 The planning and land authority
10 Establishment of authority

(1) The Planning and Land Authority is established.
(2) The planning and land authority—

(@) isabody corporate; and

(b) must have a seal.

(3) The chief planning executive is the planning and land authority.

11 Territory bound by actions of authority

Anything done in the name of, or for, the planning and land authority
by the chief planning executive in exercising a function of the
authority is taken to have been done for, and binds, the Territory.
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Part 3.2 Functions of planning and land authority
Section 12
Part 3.2 Functions of planning and land
authority
12 Authority functions
(1) The planning and land authority has the following functions:
(@) to prepare and administer the territory plan;
(b) to continually review the territory plan and propose amendments
as necessary;
(c) to plan and regulate the development of land;
(d) to advise on planning and land policy, including the broad
spatial planning framework for the ACT,;
(e) to maintain the digital cadastral database under the Districts Act
2002;
(f) to make available land information;
(g) to grant, administer, vary and end leases on behalf of the

Executive;

Note Under s 237 the planning and land authority is authorised to grant,
on behalf of the Executive, leases the Executive may grant on
behalf of the Commonwealth.

(h) to grant licences over unleased territory land;

(i) to decide applications for approval to undertake development;

(j) to make controlled activity orders under part 11.3 (Controlled
activity orders) and take other compliance and enforcement
action under this Act and other territory laws;

(k) to provide planning services, including services to entities
outside the ACT;

Note The planning and land authority may only provide planning
services to somebody other than the Territory with the Minister’s
approval (see s 17).
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The planning and land authority and chief planning executive Chapter 3
Functions of planning and land authority Part 3.2

Section 13

()

(3)

() to review its own decisions;

(m) to provide opportunities for community consultation about, and
participation in, planning decisions;

(n) to promote public education and understanding of the planning
process, including by providing easily accessible public
information and documentation on planning and land use.

The planning and land authority may exercise any other function
given to the authority under this Act, another territory law or a
Commonwealth law.

Note A provision of a law that gives an entity (including a person) a function
also gives the entity powers necessary and convenient to exercise the
function (see Legislation Act, s 196 and dict, pt 1, def entity).

The planning and land authority must exercise its functions—

(@ in a way that, as far as practicable, gives effect to sustainable
development; and

(b) taking into consideration the statement of planning intent.

Note 1  For the meaning of sustainable development, see s 9. The statement of
planning intent is dealt with in s 16.

Note 2  The planning and land authority must not do anything inconsistent with
the territory plan (see s 50) or the national capital plan (see Australian
Capital Territory (Planning and Land Management) Act 1988 (Cwith),

s 11).
13 Authority to comply with directions
The planning and land authority must comply with any directions
given to the authority under this Act or another territory law.
Note The Minister may give the planning and land authority directions under s
14,562,5 76,598, 5100, s 158, s 245 (2) and s 322.
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Section 14

The planning and land authority and chief planning executive
Operations of planning and land authority

Part 3.3 Operations of planning and land

14

1)

)

3)

(4)

authority

Ministerial directions to authority

The Minister may give a written direction to the planning and land
authority—

(a) about the general policies the authority must follow; or

(b) requiring the authority to vary the territory plan, or a provision
of the plan, or review the plan.

Before giving a direction the Minister must—

(@) tell the planning and land authority about the proposed direction;
and

(b) give the authority a reasonable opportunity to comment on the
proposed direction; and

(c) consider any comment made by the authority.
The Minister must—

(a) present a copy of a direction to the Legislative Assembly not
later than 6 sitting days after the day it is given to the planning
and land authority; and

(b) if the copy would not be presented to the Legislative Assembly
before the end of the period of 10 working days after the day the
direction is given to the authority—give a copy to the members
of the Assembly before the end of the 10-day period.

If subsection (3) is not complied with, the direction is taken to have
been revoked at the end of the period when the copy of the direction
should have been presented or, if the copy should also have been
given to members of the Legislative Assembly, when the copy of the
direction should have been given to the members.
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Section 15

(5)

A direction is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

Assembly may recommend directions to authority

The Legislative Assembly may, by resolution, recommend that the
Minister give the planning and land authority a stated direction under
section 14,

The Minister must consider the recommended direction and must
either—

(@) direct the planning and land authority under section 14; or

(b) tell the Legislative Assembly that the Minister does not propose
to direct the authority as recommended and explain why.

A direction mentioned in subsection (2) (a) may be in accordance
with the Legislative Assembly’s resolution or as changed by the
Minister.

Statement of planning intent

The Minister may give the planning and land authority a written
statement (the statement of planning intent) that sets out the main
principles that are to govern planning and land development in the
ACT.

The Minister must—

(@) present a copy of the statement of planning intent to the
Legislative Assembly not later than 6 sitting days after the day
it is given to the planning and land authority; and

(b) if the copy would not be presented to the Legislative Assembly
before the end of the period of 10 working days after the day the
statement is given to the authority—give a copy to the members
of the Assembly before the end of the 10-day period.

15
1)
)
©)
16
1)
)
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Section 17

The planning and land authority and chief planning executive
Operations of planning and land authority

(3)

17

18
(1)

()

(3)

19

To remove any doubt, the statement of planning intent does not
authorise a person to whom section 50 (Effect of territory plan)
applies to do anything inconsistent with the territory plan.

Example

The statement of planning intent may include policy material inconsistent with the
territory plan, but the plan would have to be amended before the policy could be
implemented.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

Provision of planning services to others—ministerial
approval

The planning and land authority may provide planning services to
somebody other than the Territory only with the Minister’s written
approval.

Reports by authority to Minister

The planning and land authority must give the Minister a report, or
information about its operations, required by the Minister.

A report under this section must be prepared in the form (if any) that
the Minister requires.

This section is in addition to any other provision about the giving of
reports or information by the planning and land authority.

Authority’s role in cohesive urban renewal and suburban
land development

The planning and land authority must work with the city renewal
authority and the suburban land agency to encourage cohesive
planning and development of land.
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The planning and land authority and chief planning executive Chapter 3
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Section 20

20 Delegations by authority
(1) The planning and land authority may delegate—
(@) the authority’s functions under this Act or another territory law
to a public servant; and
(b) the authority’s functions under part 9.11 (Licences for unleased
land) in relation to an area of land to the custodian of the land.
(2) The planning and land authority may also delegate the function of
granting leases on behalf of the Executive to the following:
(@) the city renewal authority;
(b) the suburban land agency.
Note For the making of delegations and the exercise of delegated functions,
see the Legislation Act, pt 19.4.
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The planning and land authority and chief planning executive
The chief planning executive

Part 3.4 The chief planning executive

21
(1)

(2)

(3)

(4)

22

23

Appointment of chief planning executive

The Executive must appoint a person as the Chief Planning
Executive.

Note 1  For the making of appointments generally, see the Legislation Act,
div 19.3.

Note 2 A power to appoint a person to a position includes power to appoint a
person to act in the position (see Legislation Act, s 209).

However, the Executive must not appoint a person under
subsection (1) unless satisfied that the person has the management
and planning experience or expertise to exercise the functions of the
chief planning executive.

An appointment must be for a term of not longer than 5 years.

Note A person may be reappointed to a position if the person is eligible to be
appointed to the position (see Legislation Act, s 208 (1) (c)).

An appointment is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

Chief planning executive’s employment conditions

The chief planning executive’s conditions of appointment are the
conditions agreed between the Executive and the chief planning
executive, subject to any determination under the Remuneration
Tribunal Act 1995.

Functions of chief planning executive

The chief planning executive may exercise the functions given to the
chief planning executive under this Act or another territory law.
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The planning and land authority and chief planning executive Chapter 3
The chief planning executive Part 3.4

Section 24

24

1)

(2)

(3)

(4)

Suspension or ending of chief planning executive’s
appointment

The Executive may suspend the chief planning executive from duty—
(@) for misbehaviour; or

(b) for physical or mental incapacity, if the incapacity affects the
exercise of the chief planning executive’s functions; or

(c) if the chief planning executive is convicted, or found guilty, in
Australia of an offence punishable by imprisonment for at least
1 year; or

(d) if the chief planning executive is convicted, or found guilty,
outside Australia of an offence that, if it had been committed in
the ACT, would be punishable by imprisonment for at least
1 year.

Note Found guilty—see the Legislation Act, dictionary, pt 1.

The Minister must present to the Legislative Assembly a statement of
the reasons for the suspension not later than the first sitting day after
the day the chief planning executive is suspended.

If, not later than 6 sitting days after the day the statement is presented,
the Legislative Assembly resolves to require the Executive to end the
chief planning executive’s appointment, the Executive must end the
chief planning executive’s appointment.

The chief planning executive’s suspension ends—

(@) if the Minister does not comply with subsection (2)—at the end
of the day the Minister should have presented to the Legislative
Assembly the statement mentioned in that subsection; or

(b) if the Assembly does not pass a resolution mentioned in
subsection (3) before the end of the 6 sitting days—at the end of
the 6th sitting day.
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Part 3.4 The chief planning executive

Section 24

(5) The chief planning executive is entitled to be paid salary and
allowances while suspended.

Note An appointment also ends if the appointee resigns (see Legislation Act, s
210).
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Authority staff and consultants Part 3.5
Section 25
Part 3.5 Authority staff and consultants
25 Authority’s staff
(1) The chief planning executive may employ staff for the planning and
land authority on behalf of the Territory.
(2) The planning and land authority staff must be employed under the
Public Sector Management Act 1994.
Note The Public Sector Management Act 1994, div 8.2 applies to the chief
planning executive in relation to the employment of staff (see Public
Sector Management Act 1994, s 152).
25A Arrangements for staff
The chief planning executive may arrange with the head of service to
use the services of a public servant.
Note The head of service may delegate powers in relation to the management
of public servants to a public servant or another person (see Public Sector
Management Act 1994, s 18).
26 Authority consultants
(1) The planning and land authority may engage consultants.
(2) However, the planning and land authority must not enter into a
contract of employment under this section.
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Chapter 3 The planning and land authority and chief planning executive

Part 3.6 Public register and associated documents
Section 27
Part 3.6 Public register and associated
documents
27 Authority to keep public register

(1) The planning and land authority must keep a register (the public
register).

(2) The planning and land authority may keep the public register in any
form the authority considers appropriate.

28 Contents of public register
(1) The public register must contain the following:
(a) for each development application (unless withdrawn)—
(i) the date the application was lodged; and
(ii) the applicant’s name; and
(iii) the location of the proposed development; and

(iv) a summary by the planning and land authority of the
proposed development; and

(v) if the application has been, or is being, publicly notified
under division 7.3.4; and

(vi) whether the application has been amended under
section 144; and

(vii) if representations under section 156 (other than
representations that have been withdrawn) have been
received on the application; and

(viii) whether the Minister has decided to establish an inquiry
panel to inquire about an EIS for the development proposal
to which the application relates;

Note Inquiry panels are established under pt 8.3.
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Section 28

(b) if a development application has been decided under
section 162—

(i) the date the application was decided; and

(i) whether the application has been approved, approved
subject to a condition or refused; and

(iii) whether the decision was made by the Minister after calling
in the application under division 7.3.5; and

(iv) whether the decision on the application has been
reconsidered under division 7.3.10; and

(v) whether the approval has been amended under section 197;
(c) the offsets register;
Note Offsets register—see s 111V.

(d) for each lease variation charge for a s 277 chargeable variation
of a nominal rent lease—the amounts represented by V1 and V2
in section 277 for the charge;

(e) for each remission of an amount of a lease variation charge for
a chargeable variation of a nominal rent lease under
section 278—

(i) adescription of the chargeable variation; and
(ii) the lease variation charge; and
(iii) the amount of the lease variation charge remitted;
(f) for each deferral arrangement under section 279AB (2)—
(i) the date the arrangement was entered into; and

(it) the amount of the lease variation charge deferred under the
arrangement at the date the arrangement was entered into;

(g) for each controlled activity order while the order is in force—

(i) the premises to which the order relates; and
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Section 28

(ii) the directions in the order (see s 358 (3)); and
(iii) the person to whom the order is directed;

(h) for each direction under section 366 to carry out rectification
work while the direction is in force—

(i) the premises where the work is to be carried out; and
(i1) the person directed to carry out the work;

(i) for each prohibition notice given under section 377 while the
notice is in force—

(i) the premises to which the notice relates; and
(if) the person to whom the notice is given.

(2) The public register may contain any other information that the
planning and land authority considers appropriate.

(3) However, the public register must not contain—

(a) associated documents for development applications,
development approvals or leases; or

Note Associated document—see s 30.
(b) the name of the applicant for a controlled activity order.
(4) Toremove any doubt—

(@) if the planning and land authority approves an exclusion
application under section 411 in relation to part of a document
required to be included on the register, the part of the document
must not be included in the register; and

Note A note about the exclusion must be included in the register (see
s 411 (7).

(b) if a document required to be included on the register contains
information (concerning information) that must not be made
available to the public under section 412, the information must
not be included in the register.
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Section 29

29 Inspection etc of public register and associated
documents

(1) The planning and land authority must ensure that, during business
hours, the public register and associated documents are available for
public inspection.

(2) The planning and land authority must allow people inspecting the
public register and associated documents to make copies of, or take
extracts from, the register and associated documents.

30 Meaning of associated document—pt 3.6

(1) For this part, each of the following is an associated document for a
development application (other than an application that has been
withdrawn):

(@) information required under section 139 (2) (d), (e) or (g) (i) to
accompany an application;

(b) an assessment required under section 139 (2) (f) to accompany
the application;

(c) a completed EIS required under section 139 (2) (g) (ii) to
accompany the application;

Note For when an EIS is completed, see s 209.

(d) for a concurrent development application—each concurrent
document;

(e) a survey certificate required under section 139 (2) (m) to
accompany the application;

(f) an estate development plan required under section 139 (2) (r) to
accompany the application;

(g) if the planning and land authority has asked for further
information under section 141—information provided in
accordance with the request;
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Public register and associated documents

(h)

(i)

@)

(k)

(1)

(m)

(n)

(0)

()

(@)

if the planning and land authority corrects the application under
section 143—the notice of the correction (see s 143 (2));

if the applicant has asked the authority to amend the
development application under section 144—any document
provided by the applicant to support the request;

an agreement by an entity to the development proposed in the
application (see s 148 (2) (b));

if the application is referred to an entity under section 147A
(Development applications involving protected matter to be
referred to conservator) or section 148 (Some development
applications to be referred)—the advice of the entity in relation
to the development application (see s 149 (2));

if 1 or more representations have been made under section 156
about the application—each representation (other than a
representation that has been withdrawn);

if the Minister decides the application—the statement by the
Minister in relation to the application presented to the
Legislative Assembly under section 161 (2);

the notice of the decision on the application given under division
7.3.8;

if the applicant for the development application applies under
section 191 for reconsideration of a decision to refuse to approve
the development—any information included in the application;

if the planning and land authority reconsiders a decision to
refuse to approve the development—the notice of the decision
on reconsideration under section 195;

a plan, drawing or specification of a proposed building, structure
or earthworks if the plan, drawing or specification—

(i) is part of the application (whether as originally made or as
amended); or
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Section 30

(2)

3)

(if) is approved as part of the approval of the application under
section 162; or

(i) is required to be prepared by the applicant under a
condition of an approval before the development, or a
stated part of it, starts;

(r) if an inquiry panel inquires about an EIS for the development
proposal to which the application relates—the report the panel
gives the Minister under section 230 on the results of the inquiry.

Note Subsection (3) contains an exception to this subsection.

For this part, each of the following is an associated document for a
development approval:

(@) if the approval holder applies under section 191 for
reconsideration of the decision to approve the development
subject to conditions—any information included in the
application;

(b) if the planning and land authority reconsiders the decision to
approve the development subject to conditions—the notice of
the decision on reconsideration under section 195;

(c) if the planning and land authority corrects the approval under
section 196—the notice about the correction (see s 196 (2));

(d) if the approval holder has applied to amend the approval under
section 197—any information included in the application;

(e) aplan, drawing or specification of a proposed building, structure
or earthworks if the plan, drawing or specification is required to
be prepared by the applicant under a condition of an approval
before the development, or a stated part of it, starts.

However, for this part, an associated document does not include—

(@) the plans, drawings or specifications of any residential part of a
building or proposed building, other than plans, drawings or
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Section 30

specifications that only show the height and external
configuration of the building or proposed building; or

(b) information in relation to which an exclusion application has
been approved under section 411; or

(c) information that must not be made available to the public under
section 412.
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The territory plan, its object and effect Part 5.1

Section 46

Chapter 5 Territory plan
Notes to ch 5
Fees may be determined under s 424 for provisions of this chapter.

If a form is approved under s 425 for a provision of this chapter, the form must be
used.

Under this chapter, applications may be made, and notice may be given,
electronically in certain circumstances (see the Electronic Transactions Act 2001).

Part 5.1 The territory plan, its object and
effect

46 Territory plan
(1) There must be a territory plan that applies to the ACT.
Note The territory plan can be varied (see pt 5.3).
(2) The territory plan is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

48 Object of territory plan

The object of the territory plan is to ensure, in a manner not
inconsistent with the national capital plan, the planning and
development of the ACT provide the people of the ACT with an
attractive, safe and efficient environment in which to live, work and
have their recreation.

49 Giving effect to object of territory plan

(1) The territory plan must give effect to its object in a way that gives
effect to sustainability principles.

(2) The territory plan must set out the planning principles and policies,
including policies that contribute to achieving a healthy environment
in the ACT, for giving effect to its object.
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Chapter 5

Territory plan

Part 5.1 The territory plan, its object and effect
Section 50
50 Effect of territory plan
The Territory, the Executive, a Minister or a territory authority must
not do any act, or approve the doing of an act, that is inconsistent with
the territory plan.
Note 1  The Territory, or a territory authority, is prevented from doing anything
inconsistent with the national capital plan.
Note 2  The Territory, the Executive, a Minister or a territory authority are also
prevented from doing anything inconsistent with some draft variations of
the territory plan (see s 65 and s 72).
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Section 51

Part 5.2 Contents of territory plan

51 Contents of territory plan
(1) The territory plan must include the following:
(a) a statement of strategic directions;
(b) objectives for each zone;
(c) development tables;
(d) codes;
(e) amap (the territory plan map).

Note For more about development tables, see s 54. For more about codes, see
s 55. For more about a territory plan map, see s 56.

(2) The territory plan may, but need not—

(@) identify future urban areas and include the structure plans that
apply to those areas; and

(b) identify areas of public land reserved in the plan (whether in a
map or elsewhere in the plan) for a purpose mentioned in section
315 (Reserved areas—public land); and

(c) to give effect to the object of the plan—provide for other matters
relevant to the exercise of the powers of the Territory, the
Executive or a territory authority under a territory law; and

(d) make provision in relation to affordable residential housing; and

(e) include anything else relevant to the object of the territory plan.

52 Statement of strategic directions

(1) The statement of strategic directions in the territory plan may contain
planning principles covering areas of national, regional and Territory
interest, including principles for sustainable development.

(2) The function of the statement of strategic directions is to—
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Part 5.2

Section 53

Territory plan
Contents of territory plan

(3)

53
(1)

)

54
(1)

(a)

(b)

(©)

contain broad strategic principles to guide long term planning
for the ACT; and

guide the preparation and making of variations to the territory
plan; and

guide environmental impact statements, planning reports and
strategic environmental assessments.

The statement of strategic directions in the territory plan should
promote the planning strategy.

Objectives for zones

The objectives for a zone set out the policy outcomes intended to be
achieved by applying the applicable development table and code to
the zone.

Each objective for a zone must be consistent with the statement of
strategic directions.

Development tables

A development table for a zone must set out—

(@)

(b)

(©)
(d)

the minimum assessment track that applies to each development
proposal; and

Note Assessment tracks are dealt with in ch 7.

development that is exempt from requiring development
approval; and

Note Exempt developments are further dealt with in div 7.2.6.
development that is prohibited; and

the code that development proposals must comply with.

(2) A development table may exempt a development proposal from
requiring development approval subject to a condition.
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Section 55

(3)

55
(1)

)

(3)

(4)

(5)

(6)

Example of possible condition

A development proposal is exempt from requiring development approval if the
building plans for the proposal comply with a code that applies to single residences
in the development table that applies to the proposal.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

The assessment tracks, from minimum to maximum, are as follows:
(@) code track;

(b) merit track;

(c) impact track.

Codes in territory plan

A code (other than a general code or precinct code that is a concept
plan) in the territory plan must contain either or both of the following:

(@) the detailed rules that apply to development proposals the code
applies to;

(b) the criteria that apply to development proposals the code applies
to, other than proposals in the code track.

A code must be consistent with each objective for the zone to which
the code relates.

A code that sets out the requirements that apply to stated areas, or
places, or states that it is a precinct code, is a precinct code.

Note A concept plan is a precinct code (see s 93 (b)).

A code that sets out the requirements for types of development, or
states that it is a development code, is a development code.

A code that sets out requirements applicable to the Territory, the
Executive, a Minister or a Territory authority is a general code.

To remove any doubt, a general code may also contain—
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Part 5.2 Contents of territory plan
Section 56
(@) policies to be complied with; and
(b) rules and criteria applicable to development proposals the code
applies to.
56 Territory plan map
The territory plan map must set out, in map-form, zones and precincts
in the ACT.
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Variations of territory plan other than special variation or technical Part 5.3
amendments
Overview, interpretation and application—pt 5.3 Division 5.3.1
Section 57
Part 5.3 Variations of territory plan other

than special variation or
technical amendments

Division 5.3.1 Overview, interpretation and

57
(1)

()

(3)

application—pt 5.3

How territory plan is varied under pt 5.3

A variation of the territory plan (other than a special variation or
technical amendment) begins when the planning and land authority
prepares a draft plan variation—

(@) on its own initiative (see s 60 (a)); or

(b) in accordance with a direction by the Minister under
section 14 (1) (b) (see s 60 (b)).

Note 1  For territory plan variations that are special variations, see pt 5.3A.

Note 2  For territory plan variations that are technical amendments, see pt 5.4 and
pt5.5.

If the planning and land authority prepares a draft plan variation, the
authority must prepare a consultation notice (see s 63) that invites
comments on the draft plan variation and, when publicly notified,
may give the draft plan variation interim effect (see s 64 and s 65).

The planning and land authority—

(&) may revise or withdraw the draft plan variation after the end of
public consultation (see s 68); and

(b) unless the variation is withdrawn, must—

(i) give the variation to the Minister for approval (see s 69);
and

(if) give notice that the variation and other documents are
available for public inspection (see s 70).
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Chapter 5 Territory plan

Part 5.3 Variations of territory plan other than special variation or technical
amendments

Division 5.3.1  Overview, interpretation and application—pt 5.3

Section 58

(4) If notice is given of the draft plan variation’s availability for
inspection, the draft plan variation notified may have interim effect
(see s 71 and s 72).

(5) The Minister may, after receiving a committee report about the draft
plan variation or in other circumstances, approve the plan variation,
or take other action under section 76 (Minister’s powers in relation to
draft plan variations).

(6) The Minister may revoke an approval of a draft plan variation before
presenting the approved plan variation to the Legislative Assembly
(see s 77), but otherwise must present the approved plan variation to
the Legislative Assembly (see s 79).

(7) The Legislative Assembly may reject the plan variation (see s 80) but,
if the plan variation, or a provision of the plan variation, is not
rejected, the Minister must fix a day when the variation commences
(see s 83).

(8) Different provisions apply to plan variations that are special
variations and technical amendments, including future urban areas.

Note 1  For territory plan variations that are special variations, see pt 5.3A.

Note 2  For territory plan variations that are technical amendments, see pt 5.4,
pt 5.5 and s 90C.

58 Definitions—pt 5.3
In this part:

background papers, in relation to a draft plan variation or plan
variation—each of the following is a background paper in relation to
the variation:

(@) an explanatory statement;
(b) acopy of—
(i) any relevant direction of the Minister; and
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Section 58

(i) any comment during consultation under section 61 (b) on
the proposed draft plan variation from which the draft plan
variation or plan variation came; and

(iii) any relevant planning report or strategic environmental
assessment;

(c) a statement, by the planning and land authority, of the reasons
for any inconsistency between the draft plan and—

(i) adirection mentioned in paragraph (b) (i); or
(i) a comment mentioned in paragraph (b) (ii); or

(iii) arecommendation in a relevant planning report or strategic
environmental assessment;

(d) any other document—

(i) considered by the authority to be necessary or useful in
explaining the variation; or

(if) designated by the authority in writing as a background
paper.

consultation comments, in relation to a draft plan variation—see
section 63 (1) (b).

consultation notice, for a draft plan variation—see section 63 (1).
consultation period, for a draft plan variation—see section 63 (1) (a).

corresponding plan variation, for a draft plan variation, means the
plan variation developed from the draft plan variation.

draft plan variation—see section 60.

plan variation means a draft plan variation approved by the Minister
under section 76 (Minister’s powers in relation to draft plan
variations).

public availability notice, for a draft plan variation—see section 70.
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Chapter 5 Territory plan

Part 5.3 Variations of territory plan other than special variation or technical
amendments

Division 5.3.2  Consultation on draft plan variations

Section 59

technical amendments—see section 87.

59 Application—pt 5.3
This part does not apply to variations of the territory plan that are—
(@) special variations under part 5.3A; and

(b) technical amendments under part 5.4.

Division 5.3.2 Consultation on draft plan variations

60 Preparation of draft plan variations
A document (a draft plan variation) to vary the territory plan—

(@ may be prepared by the planning and land authority on the
authority’s own initiative; or

(b) must be prepared by the planning and land authority if the
Minister gives a direction under section 14 (1) (b) (Ministerial
directions to authority).

61 Consultation etc about draft plan variations being
prepared

The planning and land authority must, in preparing a draft plan
variation under section 60—

(@) tell the Minister in writing that the authority is preparing a draft
plan variation; and

(b) consult with each of the following in relation to the proposed
draft plan variation:

(i) the national capital authority;
(it) the conservator of flora and fauna;
(iii) the environment protection authority;

(iv) the heritage council;
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Territory plan Chapter 5

Variations of territory plan other than special variation or technical Part 5.3
amendments

Consultation on draft plan variations Division 5.3.2

Section 62

62

(1)

(2)

(3)

(v) ifthe draft plan variation would, if made, be likely to affect
unleased land or leased public land—each custodian for the
land likely to be affected; and

(c) consider any relevant planning report or strategic environmental
assessment; and

Note The planning and land authority may prepare a planning report or
strategic environmental assessment in relation to the proposed draft plan
variation (see s 98 and s 100).

(d) if the draft plan variation would, if made, vary the statement of
strategic directions—consider whether the draft plan variation,
if made, would promote the planning strategy.

Ministerial requirements for draft plan variations being
prepared

This section applies if the authority tells the Minister under section 61
that the authority is preparing a draft plan variation.

The Minister may direct the planning and land authority to do 1 or
both of the following:

(@) to prepare a planning report or strategic environmental
assessment in relation to the draft plan variation that the
authority is preparing;

(b) to tell the Minister when the draft plan variation being prepared
is ready to be notified under section 63.

Note 1  The planning and land authority must comply with a direction
given by the Minister (see s 13).

Note 2 Requirements for planning reports and strategic environmental
assessments are dealt with in pt 5.6.

To remove any doubt, the validity of a corresponding plan variation
for a draft plan variation is not affected by a failure to comply with
subsection (2) (b) in relation to the draft plan variation.
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Chapter 5
Part 5.3

Division 5
Section 63

Territory plan
Variations of territory plan other than special variation or technical
amendments

.3.2  Consultation on draft plan variations

63
(1)

Public consultation—notification

Before giving a draft plan variation to the Minister for approval under
section 69, the planning and land authority must prepare a notice (a
consultation notice)—

(a) stating that copies of the draft plan variation and the background
papers are available for public inspection and purchase during
the consultation period at stated places; and

(b) inviting people to give written comments (consultation
comments) about the draft plan variation to the authority at a
stated address during the consultation period; and

(c) stating that copies of written comments about the draft plan
variation, given in response to the invitation in paragraph (b) or
otherwise, or received from the national capital authority, will
be made available (unless exempted) for public inspection for a
period of at least 15 working days starting 10 working days after
the day the consultation period ends, at stated places; and

(d) that complies with section 64.

Note If a development application is made under s 137AA (Applications in
anticipation of territory plan variation—made before draft plan variation
prepared)—

(@) the development application must be notified on the day the
consultation notice for the draft plan variation that gives effect to
the anticipated variation is notified under this section
(see s 137AA (5)); and

(b) the development application and the consultation notice for the
draft plan variation must be publicly notified for the concurrent
consultation period (see s 147AB (2)); and

(c) comments about the draft plan variation must be made in the
concurrent consultation period and at the same time as the person
makes a representation about the development application
(see s 147AC (2)).
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Territory plan Chapter 5

Variations of territory plan other than special variation or technical Part 5.3

amendments
Consultation on draft plan variations Division 5.3.2

Section 63

()

©)

(4)

()

(6)

(7)

The planning and land authority may, by notice extend or further
extend the consultation period (an extension notice).

Note The planning and land authority may extend the consultation period after
the end of the period being extended (see Legislation Act, s 151C (3)).

The following are notifiable instruments:

(@) the consultation notice;

(b) any extension notice.

Note A notifiable instrument must be notified under the Legislation Act.

If the notifiable instrument does not state when the instrument
expires, the instrument expires 6 months after the day it is notified.

The planning and land authority must also—

(@) give public notice of the consultation notice and any extension
notice; and

(b) for a draft plan variation prescribed by regulation—give a copy
of the consultation notice and any extension notice to each
person prescribed by regulation.

Example
draft plan variation to change an area from CZ6 zone to RZ4 zone

Note 1  Anexample is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

Note 2  Public notice means notice on an ACT government website or in a daily
newspaper circulating in the ACT (see Legislation Act, dict, pt 1).

A variation of the territory plan under this part is not invalid only
because the planning and land authority has not complied with
subsection (5) (b).

This section does not apply in relation to a draft plan variation that
has been revised by the planning and land authority in accordance
with a direction under section 76 (2) (b) (Minister’s powers in relation
to draft plan variations).
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Chapter 5
Part 5.3

Territory plan
Variations of territory plan other than special variation or technical
amendments

Division 5.3.2  Consultation on draft plan variations

Section 64

(8)

64
(1)

)

65
(1)

()

In this section:
consultation period means—

(@) if a development application is made under section 137AA
(Applications in anticipation of territory plan variation—made
before draft plan variation prepared) and the draft plan variation
gives effect to the anticipated variation—the concurrent
consultation period; or

Note Concurrent consultation period—see s 147AA.

(b) in any other case—a stated period of not less than 30 working
days.

Public consultation—notice of interim effect etc

A consultation notice must state—

(@) whether or not section 65 applies in relation to the draft plan
variation, or part of the draft variation; and

(b) where further information about the draft plan variation can be
found.

A consultation notice that states that section 65 applies—
(&) must also state the effect of section 65; and

(b) may also state, for section 65 (2), a period not longer than 1 year
that is the maximum period during which the draft variation, or
part, is to have interim effect.

Effect of draft plan variations publicly notified

This section applies to a draft plan variation if a consultation notice
states that it applies.

The Territory, the Executive, a Minister or a territory authority must
not, during the defined period or a period stated in the consultation
notice, whichever is shorter, do or approve the doing of anything that
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Territory plan Chapter 5

Variations of territory plan other than special variation or technical Part 5.3
amendments

Consultation on draft plan variations Division 5.3.2

Section 66

©)

66

(1)

)

would be inconsistent with the territory plan if it were varied in
accordance with the draft plan variation.

Note The Territory, the Executive, a Minister or a territory authority must also
not do anything that is inconsistent with the territory plan (see s 50).

In this section:
defined period, for a draft plan variation, means the period—

(a) starting on the day (the notification day) when the consultation
notice for the draft plan variation is notified under the
Legislation Act (see s 63); and

(b) ending on the day the earliest of the following happens:

(i) the day the public availability notice under section 70 for
the draft plan variation is notified in accordance with the
Legislation Act;

(it) the day the draft variation, or the corresponding plan
variation, is withdrawn under section 68 (1) (b) or
section 76 (2) (b) (v);

(iii) the period of 1 year after the notification day ends.

draft plan variation includes a provision of a draft plan variation.

Public consultation—availability of draft plan variations
etc

The planning and land authority must make copies of the draft plan
variation and the background papers mentioned in a consultation
notice available for public inspection and purchase during office
hours during the consultation period and at the places stated in the
consultation notice.

However, the planning and land authority must not make a part of the
draft plan variation or of a background paper available under
subsection (1) if satisfied that publication of the part—

(a) would disclose a trade secret; or
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Chapter 5
Part 5.3

Division 5.

Section 67

Territory plan
Variations of territory plan other than special variation or technical
amendments

3.3 Action after consultation about draft plan variations

(3)

67

(b) would, or could reasonably be expected to—
(i) endanger the life or physical safety of anyone; or
(i1) lead to damage to, or theft of, property.

If part of a draft plan variation or a background paper is not made
available under subsection (1) because of the operation of subsection
(2), each copy of the draft plan variation or background paper made
available must include—

(@) a statement to the effect that an unmentioned part of the
document has been excluded; and

(b) the reason for the exclusion.

Public inspection of comments on draft plan variations

The planning and land authority must make copies of any
consultation comments made on a draft plan variation available for
public inspection during office hours during the period, and at the
places, mentioned in the consultation notice for the draft plan
variation.

Note This section is subject to s 411 and s 412.

Division 5.3.3 Action after consultation about draft

68
(1)

()

plan variations

Revision and withdrawal of draft plan variations

After the end of the consultation period for a draft plan variation, the
planning and land authority may—

(@) revise the draft plan variation; or
(b) withdraw the draft plan variation.

The withdrawal of a draft plan variation must include a statement of
the effect of section 65 (Effect of draft plan variations publicly
notified) in relation to the withdrawal.
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Territory plan Chapter 5

Variations of territory plan other than special variation or technical Part 5.3
amendments

Draft plan variations given to Minister Division 5.3.4

Section 69

(3) The withdrawal of a draft plan variation is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

(4) If the notifiable instrument does not state when the instrument
expires, the instrument expires 6 months after the day it is notified.

(5) The planning and land authority must also give public notice of the
withdrawal of a draft plan variation on the same day, or as soon as
practicable after, the authority prepares the withdrawal.

Note Public notice means notice on an ACT government website or in a daily
newspaper circulating in the ACT (see Legislation Act, dict, pt 1).

(6) Inrevising or withdrawing a draft plan variation under subsection (1),
the planning and land authority must consider written comments
(including consultation comments) about the draft variation received
from any entity, including the national capital authority.

(7) In addition to its power under subsection (1), the planning and land
authority may, at any time before a draft plan variation is given, or
given again, to the Minister, revise the variation to correct a formal

error.
Division 5.3.4 Draft plan variations given to Minister
69 Draft plan variations to be given to Minister etc

(1) This section applies to a draft plan variation—
(@) if—
(i) the consultation period for the variation has ended; and

(it) the planning and land authority has not withdrawn the
variation under section 68; and

(b) if the draft plan variation has been varied under section 68—as
varied under section 68.

(2) The planning and land authority must give the draft plan variation to
the Minister for approval, together with—
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Chapter 5
Part 5.3

Territory plan
Variations of territory plan other than special variation or technical
amendments

Division 5.3.4  Draft plan variations given to Minister

Section 70

70
1)

()

3)

(@) the background papers relating to the variation; and

(b) a written report setting out the issues raised in any consultation
comments about the variation; and

(c) a written report about the authority’s consultation with—
(1) the public; and
(it) the national capital authority; and
(iii) the conservator of flora and fauna; and
(iv) the environment protection authority; and
(v) the heritage council; and

(vi) if the draft plan variation would, if made, be likely to affect
unleased land or leased public land—each custodian for the
land likely to be affected; and

(d) a copy of any written document given to the Minister by the
national capital authority in relation to the draft plan variation.

Note The Minister must give a copy of the documents given to the Minister
under this section to a committee of the Legislative Assembly (see s 73).

Public notice of documents given to Minister

The planning and land authority must prepare a notice (a public
availability notice) stating that the documents mentioned in
section 69 (2) (including the draft plan variation) are available for
public inspection.

A public availability notice is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.

If the notifiable instrument does not state when the instrument
expires, the instrument expires 6 months after the day it is notified.
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Territory plan Chapter 5

Variations of territory plan other than special variation or technical Part 5.3
amendments
Draft plan variations given to Minister Division 5.3.4
Section 71
(4) The planning and land authority must give additional public notice of

(5)

71
(1)

)

72
(1)

()

a public availability notice.

Note Public notice means notice on an ACT government website or in a daily
newspaper circulating in the ACT (see Legislation Act, dict, pt 1). The
requirement in s (4) is in addition to the requirement for notification on
the legislation register as a notifiable instrument.

The planning and land authority must make copies of the documents
mentioned in section 69 (2) available for public inspection during
office hours during the period, and at the places, stated in the public
availability notice.

Public availability notice—notice of interim effect etc

A public availability notice must state—

(@) whether or not section 72 applies in relation to the draft plan
variation, or part of the draft variation; and

(b) where further information about the draft plan variation can be
found.

A public availability notice that states that section 72 applies must
also state the effect of section 72.

Effect of draft plan variations given to Minister

This section applies to a draft plan variation if a public availability
notice states that it applies.

The Territory, the Executive, a Minister or a territory authority must
not, during the defined period, do or approve the doing of anything
that would be inconsistent with the territory plan if it were varied in
accordance with the draft plan variation.

Note The Territory, the Executive, a Minister or a territory authority must also
not do anything that is inconsistent with the territory plan (see s 50).
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Chapter 5 Territory plan

Part 5.3 Variations of territory plan other than special variation or technical
amendments

Division 5.3.5  Consideration of draft plan variations by Assembly committee

Section 73

(3) Inthis section:
defined period, for a draft plan variation, means the period—

(a) starting on the day (the notification day) when the draft plan
variation given to the Minister is notified under the Legislation
Act (see s 70); and

(b) ending on the earliest of the following days:

(i) the day the corresponding plan variation, or part of it,
commences;

Note The Minister must fix a day for the variation, or part of it, to
commence under s 83 or s 84.

(ii) the day the corresponding plan variation is rejected by the
Legislative Assembly;

(iii) the day the corresponding plan variation is withdrawn in
accordance with a requirement under section 76 (2) (b) (v)
or section 84 (5) (b);

(iv) the period of 1 year after notification day ends.

draft plan variation includes a provision of a draft plan variation.

Division 5.3.5 Consideration of draft plan variations
by Assembly committee

73 Consideration of draft plan variations by Legislative
Assembly committee

(1) This section applies if the Minister is given a draft plan variation
under section 69.

(2) The Minister must, within 5 working days after the day the public
availability notice for the draft plan variation is notified, refer the
draft plan variation documents to an appropriate committee of the
Legislative Assembly, together with a request that the committee
decide whether it will prepare a report on the draft plan variation.
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Territory plan Chapter 5

Variations of territory plan other than special variation or technical Part 5.3
amendments
Consideration of draft plan variations by Assembly committee Division 5.3.5
Section 73
(3) Subsection (4) applies if—

(4)

(5)

(6)

(a) the draft plan variation is to facilitate the construction, ongoing
operation and maintenance, repairs, refurbishment, relocation or
replacement of light rail; and

(b) if the committee decides to prepare a report on the draft plan
variation—the Minister is satisfied that the risk of delay to the
development of light rail will be minimised if the committee’s
report on the draft plan variation were given to the Minister
earlier than 6 months after the day the draft plan variation is
referred to the committee.

When the Minister refers the draft plan variation to the committee,
the Minister may request that, if the committee decides to prepare a
report, the report be completed and given to the Minister within a
period stated by the Minister, that is not less than 3 months and not
more than 6 months after the day the draft plan variation is referred
to the committee.

The committee—

(@) must tell the Minister, within 20 working days after the day the
draft plan variation is referred to the committee, whether or not
it will prepare a report on the draft plan variation; and

(b) if the committee has not told the Minister, within that 20-day
period, whether it will prepare a report—is taken to have
decided not to prepare a report.

Without limiting the matters the committee may include in a report
on a draft plan variation, the committee must include—

(@) a recommendation that the Minister approve the draft plan
variation; or

(b) another recommendation about the draft plan.
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Part 5.3

Territory plan
Variations of territory plan other than special variation or technical
amendments

Division 5.3.5  Consideration of draft plan variations by Assembly committee

Section 73A

(")

In this section:
draft plan variation documents means—
(a) the draft plan variation; and

(b) the documents mentioned in section 69 (2) that relate to the draft
plan variation.

73A Committee decides not to report
(1) This section applies if—
(@) the Minister has referred a draft plan variation to a committee of
the Legislative Assembly under section 73; and
(b) the committee has decided, or is taken to have decided, not to
prepare a report on the draft plan variation.
(2) The Minister must take action in accordance with section 76 in
relation to the variation.
74 Committee reports on draft plan variations
(1) This section applies if—
(@) the Minister has referred a draft plan variation to a committee of
the Legislative Assembly under section 73; and
(b) the committee has decided to prepare a report on the draft plan
variation.
(2) The Minister—
(@) unless section 75 applies, must not take action under section 76
in relation to the draft plan variation until the committee of the
Legislative Assembly has reported on the variation; and
(b) after the committee reports on the variation—must take action
under section 76 in relation to the variation.
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Territory plan Chapter 5

Variations of territory plan other than special variation or technical Part 5.3

amendments

Ministerial and Legislative Assembly action on draft plan variations Division 5.3.6

Section 75

75 Committee fails to report promptly on draft plan
variations

(1) This section applies if—

(a)

(b)

(©)

the Minister has referred a draft plan variation to a committee of
the Legislative Assembly under section 73; and

the committee has decided to prepare a report on the draft plan
variation; and

the committee has not reported on the variation by the end of—
(i) if a period was stated under section 73 (4)—that period; or

(it) in any other case—6 months after the day the variation is
referred to the committee.

(2) The Minister may take action in accordance with section 76 in
relation to the draft plan variation, even though the committee of the
Legislative Assembly has not reported on the variation.

Division 5.3.6 Ministerial and Legislative Assembly

action on draft plan variations

76 Minister’s powers in relation to draft plan variations

(1) This section applies if—

(@)

(b)

(©)

the Minister is given a draft plan variation under section 69, and
either—

(i) section 73A applies; or

(if) section 75 applies and the Minister decides to take action
in accordance with this section; or

the Minister is given a draft plan variation under section 78 (3)
or (4); or

the Minister revokes the approval of a plan variation under
section 77.
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Chapter 5 Territory plan

Part 5.3 Variations of territory plan other than special variation or technical
amendments

Division 5.3.6  Ministerial and Legislative Assembly action on draft plan variations

Section 76

(2) The Minister must—

(@) approve the draft plan variation in the form given; or

Note A draft plan variation approved by the Minister is a plan variation
(see s 58, def plan variation).

(b) return the draft plan variation to the planning and land authority
and direct the authority to do 1 or more of the following:

(i) conduct further stated consultation;

(i) consider any relevant planning report or strategic
environmental assessment;

(ii1) consider any revision suggested by the Minister;
(iv) revise the draft plan variation in a stated way;
(v) withdraw the draft plan variation.

(3) Before taking action under subsection (2), the Minister must
consider—

(@) any recommendation made by a committee of the Legislative
Assembly in relation to the draft variation, or related documents,
referred to the committee under section 73 or otherwise; and

(b) if the draft plan variation would, if made, vary the statement of
strategic directions—whether the variation would promote the
planning strategy.

Note—par (a)

The Minister must not take action under this section in some circumstances if the
committee has not reported (see s 74 and s 75).

Note—par (b)

The territory plan has no effect to the extent that it is inconsistent with the national
capital plan, but is taken to be consistent with the national capital plan to the
extent that it can operate concurrently with it (see Australian Capital Territory
(Planning and Land Management) Act 1988 (Cwith), s 26).
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Territory plan Chapter 5

Variations of territory plan other than special variation or technical Part 5.3

amendments

Ministerial and Legislative Assembly action on draft plan variations Division 5.3.6

Section 77

(4) If the Minister directs the withdrawal of a draft plan variation by the
planning and land authority under subsection (2) (b) (v), the authority
must prepare a notice stating that the draft plan variation is
withdrawn.

(5) The following are notifiable instruments:

(@) an approval under subsection (2) (a);

(b) adirection under subsection (2) (b);

(c) anotice under subsection (4).

Note A notifiable instrument must be notified under the Legislation Act.

(6) If the notifiable instrument does not state when the instrument
expires, the instrument expires 6 months after the day it is notified.

(7) The planning and land authority must give additional public notice of
the notice under subsection (4).

Note Public notice means notice on an ACT government website or in a daily
newspaper circulating in the ACT (see Legislation Act, dict, pt 1). The
requirement in s (7) is in addition to the requirement for notification on
the legislation register as a notifiable instrument.

77 Minister may revoke approval of draft plan variations
before presentation

(1) This section applies if—

(@) the Minister has approved a draft plan variation under section 76

(2) (a); and
(b) the plan variation has not been presented to the Legislative
Assembly.

(2) The Minister may revoke the approval and return the plan variation
to the planning and land authority.

(3) Aplanvariation returned to the planning and land authority under this
section must be treated by the Minister as a draft plan variation to
which section 76 applies.
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Chapter 5
Part 5.3

Territory plan
Variations of territory plan other than special variation or technical
amendments

Division 5.3.6  Ministerial and Legislative Assembly action on draft plan variations

Section 78

78
(1)

()
©)

(4)

79

(1)

)

3)

Return of draft plan variations to authority

This section applies if the Minister returns a draft plan variation to the
planning and land authority with a direction under section 76 (2) (b).

The planning and land authority must comply with each direction.

If the direction is given under section 76 (2) (b) (i), (ii) or (iii), the
planning and land authority may revise the draft variation and give it
to the Minister for approval with a written report about—

(@) the authority’s compliance with the Minister’s direction; and
(b) any further revision of the draft variation under section 68 (7).

If the direction is given under section 76 (2) (b) (iv), the planning and
land authority must give the Minister the draft variation, as revised in
accordance with the direction, together with a written report about
any further revision of the draft variation under section 68 (7).

Presentation of plan variations to Legislative Assembly

The Minister must present to the Legislative Assembly, not later than
5 sitting days after the day the Minister approves a plan variation,
copies of each the following:

(@) the plan variation;
(b) the background papers relating to the variation;
(c) any report mentioned in section 78 (3) or (4).

Subsection (1) is subject to section 77 (Minister may revoke approval
of draft plan variations before presentation).

If a plan variation is not presented to the Legislative Assembly in
accordance with subsection (1), the plan variation does not come into
effect.
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Territory plan Chapter 5

Variations of territory plan other than special variation or technical Part 5.3

amendments

Ministerial and Legislative Assembly action on draft plan variations Division 5.3.6

Section 80

80
(1)

()

(3)

81
(1)

)

Assembly may reject plan variations completely or partly

The Legislative Assembly may by resolution reject a plan variation,
or a provision of the plan variation, presented to the Assembly.

Notice (a rejection notice) of a motion to reject the plan variation or
a provision of the plan variation must be given not later than 5 sitting
days after the day the plan variation is presented to the Legislative
Assembly.

The plan variation or provision stated in a rejection notice given in
accordance with subsection (2) is taken to have been rejected by the
Legislative Assembly if, at the end of 5 sitting days after the day the
rejection notice has been given in the Legislative Assembly—

(@) the motion has not been called on; or

(b) the motion has been called on and moved and has not been
withdrawn or otherwise disposed of.

Effect of dissolution etc of Legislative Assembly

This section applies if, before the end of 5 sitting days after the day a
rejection notice has been given in the Legislative Assembly in
accordance with section 80 (2)—

(@) the Legislative Assembly is dissolved or expires; and
(b) at the time of dissolution or expiry—

(i) the notice has not been withdrawn and the motion has not
been called on; or

(if) the motion has been called on and moved and has not been
withdrawn or otherwise disposed of.

If this section applies, the plan variation is taken, for section 80 (2)
and (3), to have been presented to the Legislative Assembly on the
first sitting day of the Legislative Assembly after the next general
election of members of the Assembly.
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Chapter 5
Part 5.3

Territory plan
Variations of territory plan other than special variation or technical
amendments

Division 5.3.7  Commencement and publication of plan variations

Section 82

82

1)

)

(3)

(4)

(5)

(6)

Consequences of rejection of plan variations by
Legislative Assembly

This section applies if a plan variation is completely rejected under
section 80 (1), or taken to be completely rejected under section 80 (3).

The plan variation does not come into force if this section applies.

Note The interim effect of the draft plan variation also ends (see s 72 (3),
def defined period, par (b) (ii)).

The planning and land authority must prepare a notice stating that the
plan variation has been rejected.

The notice is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.

If the notifiable instrument does not state when the instrument
expires, the instrument expires 6 months after the day it is notified.

The planning and land authority must give additional public notice on
the same day, or as soon as practicable after, the rejection is notified
under the Legislation Act.

Note Public notice means notice on an ACT government website or in a daily
newspaper circulating in the ACT (see Legislation Act, dict, pt 1). The
requirement in s (6) is in addition to the requirement for notification on
the legislation register as a notifiable instrument.

Division 5.3.7 Commencement and publication of

83
(1)

plan variations

Commencement and publication of plan variations
This section applies if—

(@) at the end of 5 sitting days after the day a plan variation is
presented to the Legislative Assembly, the Assembly has not
passed a resolution rejecting the variation or any provision of it;
and
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Territory plan Chapter 5

Variations of territory plan other than special variation or technical Part 5.3
amendments

Commencement and publication of plan variations Division 5.3.7

Section 84

)

(3)

(4)

84

(1)

)

(b) the plan variation, or a provision of the plan variation, is not
taken to have been rejected under section 80 (3).

The Minister must fix a day when the plan variation is to commence.

Note 1  An instrument under this subsection is a commencement notice (see
Legislation Act, s 11). A commencement notice must be notified under
the Legislation Act. The plan variation commences in accordance with
the commencement notice.

Note 2  On commencement, a plan variation varies the territory plan according to
its terms.

The planning and land authority must give public notice of—
(@) the commencement notice under subsection (2); and

(b) where copies of the plan variation may be inspected or
purchased.

Note Public notice means notice on an ACT government website or in a daily
newspaper circulating in the ACT (see Legislation Act, dict, pt 1).

The planning and land authority must make copies of the plan
variation available for inspection or purchase during office hours at
the places, and during the period, publicly notified under
subsection (3) (b).

Partial rejection of plan variations by Legislative
Assembly

This section applies if a plan variation is partly rejected under section
80 (1) (Assembly may reject plan variations completely or partly), or
taken to be partly rejected under section 80 (3).

A provision of a plan variation does not come into force if—

(@) it is rejected, or taken to be rejected, by the Legislative
Assembly under section 80 (1) or (3); or

(b) it is withdrawn under subsection (5) (b).
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Chapter 5
Part 5.3

Territory plan
Variations of territory plan other than special variation or technical
amendments

Division 5.3.7  Commencement and publication of plan variations

Section 85

(3)

(4)

Q)

(6)

(")

85
(1)

The planning and land authority must, in relation to each provision of
the plan variation that is rejected, prepare a notice stating that the
provision of the plan variation has been rejected.

The notice is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.

The Minister must, in relation to each provision of the plan variation
that is not rejected—

(a) fix a day when the provision (an approved provision) is to
commence; or

(b) withdraw the provision.

Note 1  An instrument under par (a) is a commencement notice (see Legislation
Act, s 11). A commencement notice must be notified under the
Legislation Act.

Note 2  On commencement, a provision of a plan variation varies the territory
plan according to its terms.

A withdrawal under subsection (5) (b) is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.

If the notifiable instrument does not state when the instrument
expires, the instrument expires 6 months after the day it is notified.
Partial rejection of plan variations—publication etc

The planning and land authority must give public notice of—

(a) arejection notice under section 84 (3); or

(b) acommencement notice under section 84 (5) (a) for a provision
(an approved provision); or

(c) awithdrawal notice under section 84 (5) (b).

Note Public notice means notice on an ACT government website or in a daily
newspaper circulating in the ACT (see Legislation Act, dict, pt 1).
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Territory plan Chapter 5

Variations of territory plan other than special variation or technical Part 5.3
amendments

Commencement and publication of plan variations Division 5.3.7

Section 85

(2) The details of a commencement notice publicly notified under
subsection (1) for an approved provision must include details of
where, and for what period, copies of the provision may be inspected
or purchased.

(3) The planning and land authority must make copies of each approved
provision available for inspection or purchase during office hours at
the place or places, and during the period, publicly notified under
subsection (2).
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Chapter 5 Territory plan

Part 5.3 Variations of territory plan other than special variation or technical
amendments
Part 5.3A Special variation—Symonston mental health facility
Section 85A
Part 5.3A Special variation—Symonston mental

health facility

Division 5.3A.1 Preliminary

85A Definitions—pt 5.3A
In this part:
mental health facility—see the Mental Health Act 2015, dictionary.

Symonston mental health facility means a mental health facility at
the Symonston site.

Symonston site means the area outlined in bold on the plan in

schedule 6.
Division 5.3A.2 Special variation—consultation
requirements
85B Preparation of draft Symonston mental health facility
variation

(1) The planning and land authority must prepare an instrument to make
a draft variation of the territory plan in relation to the Symonston
mental health facility (the draft special variation).

Example

The planning and land authority prepares a variation to the territory plan to state
that development of the Symonston mental health facility is assessable in the merit
assessment track.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

(2) The draft special variation must—

(@) identify the Symonston site; and
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Territory plan Chapter 5

Variations of territory plan other than special variation or technical Part 5.3
amendments

Special variation—consultation requirements  Division 5.3A.2

Section 85C

85C
(1)

(2)

85D
(1)

(b) include any territory plan variations that are required to
implement the special variation; and

(c) state how the special variation would meet the criteria in
section 851 (When Executive may make special variation).

Consultation on draft special variation

The planning and land authority must give written notice inviting
comment on the draft special variation under section 85B to the
national capital authority.

The planning and land authority must also consult with the public in
accordance with section 85D.

Public consultation—notification

Before giving the draft special variation to the Executive under
section 85G, the planning and land authority must prepare a notice
(the consultation notice)—

(a) stating that copies of the draft special variation are available for
public inspection and purchase during a stated period of not less
than 15 working days (the consultation period) at stated places;
and

(b) inviting people to give written comments (consultation
comments) about the draft special variation to the authority at a
stated address during the consultation period; and

(c) stating that copies of consultation comments, or comments
received from the national capital authority, will be made
available for public inspection for a period of at least 15 working
days starting 10 working days after the day the consultation
period ends, at stated places.
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Chapter 5
Part 5.3

Division
5.3A.2
Section 85E

Territory plan

Variations of territory plan other than special variation or technical
amendments

Special variation—consultation requirements

()

©)

(4)

(5)

85E

85F

The planning and land authority may by notice (an extension notice)
extend or further extend the consultation period.

Note The planning and land authority may extend the consultation period after
the end of the period being extended (see Legislation Act, s 151C (3)).

The following are notifiable instruments:

(@) the consultation notice;

(b) any extension notice.

Note A notifiable instrument must be notified under the Legislation Act.

If a notifiable instrument under subsection (3) does not state when the
instrument expires, the instrument expires 6 months after the day it is
notified.

The planning and land authority must give additional public notice of
the consultation notice and any extension notice.

Note Public notice means notice on an ACT government website or in a daily
newspaper circulating in the ACT (see Legislation Act, dict, pt 1). The
requirement in s (5) is in addition to the requirement for notification on
the legislation register as a notifiable instrument.

Public consultation—availability of draft special variation

The planning and land authority must make copies of the draft special
variation mentioned in the consultation notice available for public
inspection and purchase during office hours during the consultation
period and at the places stated in the consultation notice.

Public inspection of comments on draft special variation

The planning and land authority must make copies of any
consultation comments made on the draft special variation available
for public inspection during office hours during the consultation
period at the place mentioned in the consultation notice.

Note This section is subject to s 411 and s 412.
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Territory plan Chapter 5

Variations of territory plan other than special variation or technical Part 5.3
amendments

Special variation—consultation requirements  Division 5.3A.2

Section 85G

85G Draft variation to be given to Executive

(1) This section applies if the consultation process for the draft special
variation has ended.

(2) The planning and land authority must give the draft special variation
to the Executive, together with a written report setting out—

(@) comments received from the national capital authority; and

(b) details of the public consultation; and

(c) the issues raised in any consultation about the draft special
variation.

(3) The Executive may return the draft special variation to the planning
and land authority and direct the authority to do 1 or more of the
following:

(@) conduct further stated consultation in accordance with this
division;
(b) withdraw the draft special variation.

(4) If the Executive directs the withdrawal of the draft special variation
by the planning and land authority under subsection (3) (b), the
authority must prepare a notice stating that the draft special variation
is withdrawn.

(5) The following are notifiable instruments:

(@) adirection under subsection (3) (b);
(b) a notice under subsection (4).
Note A notifiable instrument must be notified under the Legislation Act.

(6) If anotifiable instrument under subsection (5) does not state when the
instrument expires, the instrument expires 6 months after the day it is
notified.

(7) The planning and land authority must give additional public notice of
the notice under subsection (4).

R83 Planning and Development Act 2007 page 59
02/07/18 Effective: 02/07/18-01/10/18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14

Chapter 5
Part 5.3

Division
5.3A.3
Section 85H

Territory plan

Variations of territory plan other than special variation or technical
amendments

Special variation

Division
85H
(1)

)

3)

85|
(1)

Note Public notice means notice on an ACT government website or in a daily
newspaper circulating in the ACT (see Legislation Act, dict, pt 1). The
requirement in s (7) is in addition to the requirement for notification on
the legislation register as a notifiable instrument.

5.3A.3 Special variation

Executive may make special variation

The Executive may make an instrument to vary the territory plan in
relation to the Symonston mental health facility (the special
variation).

The special variation must—
(@) identify the Symonston site; and

(b) include any territory plan variations that are required to
implement the special variation; and

(c) state how, in the Executive’s opinion, the area meets the special
variation criteria in section 85I; and

(d) include the consultation report on the draft special variation
prepared by the planning and land authority under section 85G.

The special variation is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

When Executive may make special variation

The Executive may only make the special variation under
section 85H if—

(@) the planning and land authority has consulted the national
capital authority and the public about the draft special variation
in accordance with the requirements in section 85C; and

(b) the Executive has considered the planning and land authority’s
consultation report provided to the Executive by the authority
under section 85G; and
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Territory plan Chapter 5

Variations of territory plan other than special variation or technical Part 5.3
amendments

Special variation  Division 5.3A.3

Section 85J

()

85J
(1)

(2)

(3)

(c) the Executive considers—

(i) the special variation will facilitate the Symonston mental
health facility at the Symonston site; and

(i) there is no substantive public policy reason for the
development of the Symonston mental health facility not
to proceed.

However, the Executive may make the special variation in a revised
form to the draft special variation if, having regard to the report of the
planning and land authority under section 85G, the Executive
considers it appropriate to do so.

Effect of special variation—variations to territory plan

A variation to the territory plan that is included in the special variation
takes effect on the day the special variation commences.

The planning and land authority must give public notice of—

(@) each variation to the territory plan made by the special variation;
and

(b) where copies of the plan variation may be inspected or
purchased.

Note Public notice means notice on an ACT government website or in a daily
newspaper circulating in the ACT (see Legislation Act, dict, pt 1).

The planning and land authority must make copies of the plan
variation available for inspection or purchase during office hours at
the places, and during the period, publicly notified under
subsection (2) (b).
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Chapter 5
Part 5.3
Division
5.3A.3

Territory plan

Variations of territory plan other than special variation or technical
amendments

Special variation

Section 85K

85K

85L

(1)

)

(3)

(4)

Special variation—time limit on bringing court
proceedings

A person may not start a proceeding in a court in relation to the special
variation more than 60 days after the variation is made.

Note Section 104 limits challenges to the validity of territory plan provisions
more generally.

Time limit on proceedings in relation to Symonston

mental health facility

This section applies to a development proposal for the development
of the Symonston mental health facility if the Executive makes a
special variation.

A person may not start a proceeding in a court in relation to a decision
under chapter 7, chapter 8 or chapter 9—

(a) if the decision is in relation to the development proposal; and
(b) more than 60 days after the day the decision is made.

This section expires 5 years after the day this section commences
unless the period that this section is in force is extended by regulation.

The period may not be extended under subsection (3) by more than
5 years.

Note The Legislation Act, s 84 (1) (a) provides that the repeal of a law does
not revive anything not in force or existing when the repeal takes effect.
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Territory plan Chapter 5

Plan variations—technical amendments Part 5.4
Section 86
Part 5.4 Plan variations—technical
amendments
86 Definitions—pt 5.4
In this part:
code variation—see section 87 (2) (a).
limited consultation—see section 90.
technical amendment—see section 87.
87 What are technical amendments of territory plan and is
consultation needed?
(1) Each of the following territory plan variations is a technical
amendment for which no consultation is needed before it is made
under section 89:
(a) avariation (an error variation) that—
(i) would not adversely affect anyone’s rights if approved; and
(it) has as its only object the correction of a formal error in the
plan;
(b) a variation to change the boundary of a zone or overlay under
section 90A (Rezoning—boundary changes);
(c) a variation, other than one to which subsection (2) (d) applies,
in relation to an estate development plan under section 96
(Effect of approval of estate development plan);
(d) avariation required to bring the territory plan into line with the
national capital plan;
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Chapter 5
Part 5.4

Section 87

Territory plan
Plan variations—technical amendments

(€)

a variation to omit something that is obsolete or redundant in the
territory plan.

Examples—obsolete or redundant things

1  astructure plan that is no longer relevant because all the land that the
structure plan applies to ceases to be in a future urban area

2 aprovision of the territory plan that has become redundant because of
the enactment of a law that applies in the Territory

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of the provision in which it appears
(see Legislation Act, s 126 and s 132).

(2) Each of the following territory plan variations is a technical
amendment for which only limited consultation is needed under
section 90:

(a)

(b)

(©)

(d)

a variation (a code variation) that—
(1) would only change a code; and

(if) is consistent with the policy purpose and policy framework
of the code; and

(i) is not an error variation;

a variation to change the boundary of a zone under section 90B
(Rezoning—development encroaching on adjoining territory
land);

a variation in relation to a future urban area under
section 90C (Technical amendments—future urban areas);

Note A variation to rezone land that is not in a future urban area is not a
technical amendment.

a variation in relation to an estate development plan under
section 96 (Effect of approval of estate development plan) if it
incorporates an ongoing provision that was not included in the
plan under section 94 (3) (9);
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Territory plan Chapter 5
Plan variations—technical amendments Part 5.4

Section 89

89
(1)

(2)

(3)

(4)

(5)

(e) avariation to clarify the language in the territory plan if it does
not change the substance of the plan;

(f) avariation to relocate a provision within the territory plan if the
substance of the provision is not changed.

Example
relocating an area-specific policy from a development code to a precinct code

Making technical amendments
This section applies if—

(@) the planning and land authority is satisfied that a plan variation
would, if made, be a technical amendment; and

(b) any limited consultation needed for the variation has taken
place.

Note Section 87 (2) sets out when limited consultation is needed.

The planning and land authority may put the plan variation
(incorporating any amendments made to the variation following the
limited consultation) in writing.

The plan variation is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

The planning and land authority must fix a day when the plan
variation is to commence.

Note 1  An instrument under this subsection is a commencement notice (see
Legislation Act, s 11). A commencement notice must be notified under
the Legislation Act. The plan variation commences in accordance with
the commencement notice.

Note 2  On commencement, a plan variation varies the territory plan according to
its terms.

Not later than 5 working days after the day the plan variation is
notified under the Legislation Act, the planning and land authority
must give additional public notice that—
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Chapter 5
Part 5.4

Section 90

Territory plan
Plan variations—technical amendments

90
(1)

)

(@) describes the variation; and
(b) states the date of effect of the variation; and

(c) if the authority considers it necessary or helpful—states where
the plan variation and information about the plan variation is
available for inspection.

Note Public notice means notice on an ACT government website or in a daily
newspaper circulating in the ACT (see Legislation Act, dict, pt 1). The
requirement in s (5) is in addition to the requirement for notification on
the legislation register as a notifiable instrument.

Limited consultation

The planning and land authority undertakes limited consultation for
a proposed technical amendment if the authority complies with this
section in relation to the amendment.

The planning and land authority must give public notice that—
(@) describes the proposed technical amendment; and

(b) states where a copy of the proposed plan variation and
information about the amendment is available for inspection;
and

(c) states the consultation period and how written comments
(consultation comments) may be made on the amendment; and

(d) states that a copy of any consultation comments made under
paragraph (c) will be made available for inspection for at least
15 working days starting 10 working days after the end of the
consultation period, at stated places.

Note 1  Public notice means notice on an ACT government website or in a
daily newspaper circulating in the ACT (see Legislation Act, dict,

pt 1).

Note 2  Section 411 and s 412 apply to a person who makes consultation
comments under this section.
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Plan variations—technical amendments Part 5.4

Section 90A

(3) The planning and land authority must make the documents mentioned
in subsection (2) (b) and (d) available for inspection as mentioned in
the notice.

(4) The planning and land authority must tell the national capital
authority about the proposed technical amendment.

(5) The planning and land authority must consider—

(a) any consultation comments made in the consultation period and
in accordance with the notice under subsection (2); and
(b) any views of the national capital authority.
(6) In this section:
consultation period means a stated period of not less than—
(@) 20 working days; or
(b) for a proposed technical amendment under section 90B—the
concurrent consultation period.
Note Concurrent consultation period—see s 147AA.
90A Rezoning—boundary changes

(1) This section applies to a zone or overlay in relation to land if the land
adjoins unleased territory land or land for which the Territory is the
registered proprietor (the adjoining territory land).

(2) The planning and land authority may vary the territory plan under
section 89 (Making technical amendments) to change the boundary
of the zone or overlay to encroach onto the adjoining territory land if
the change is consistent with—

(@) the apparent intent of the original boundary line; and

(b) the objective for the zone.
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Part 5.4

Section 90B

Territory plan
Plan variations—technical amendments

(3)

(4)

90B

1)

)

The planning and land authority may vary the territory plan under
section 89 to change the boundary of an overlay to encroach onto the
adjoining territory land if—

(@) the authority is advised to do so by—

(i) the conservator of flora and fauna; or

(ii) the custodian of the land for the overlay; and
(b) the conditions in subsection (2) (a) and (b) are satisfied.
In this section:

overlay means an overlay identified in the territory plan.

Note An overlay is a map that identifies particular land, such as public land, to
which certain rules apply.

Rezoning—development encroaching on adjoining
territory land

The planning and land authority may vary the territory plan under
section 89 (Making technical amendments) to change the boundary
of a zone consistent with a development proposal under
section 137AC (Declaration for development encroaching on
adjoining territory land if development prohibited) if the authority
makes a declaration that the proposal satisfies the criteria in
section 137AC (2).

Note Under s 137AC and s 137AD, a person may apply for development
approval of a development proposal that encroaches on adjoining
territory land if the development would otherwise be prohibited on the
land. However, development approval must not be given until the plan
variation has commenced under section 89 (see s 162 (2)).

However, the planning and land authority must not vary the territory
plan under section 89 to change the boundary of the zone if the
adjoining territory land is designated as a future urban area under the
territory plan.
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Section 90C

(3)

90C
(1)

(2)

(3)

In this section:

adjoining territory land—see section 137AC (1) (a).

Technical amendments—future urban areas

The planning and land authority may vary the territory plan under
section 89 (Making technical amendments) to rezone land in a future
urban area, and establish or vary a precinct code in relation to the
land, unless the variation is inconsistent with the principles and
policies in the structure plan for the area.

The planning and land authority may vary the territory plan under
section 89 to change the boundary of a future urban area if the change
is consistent with the structure plan for the area.

However, the planning and land authority must not vary the territory
plan under section 89 to change the boundary of a future urban area
if part of the boundary proposed to be changed is aligned with the
boundary of an existing leasehold.

R83
02/07/18

Planning and Development Act 2007 page 69
Effective: 02/07/18-01/10/18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/ni/2008-27/default.asp
http://www.legislation.act.gov.au/ni/2008-27/default.asp
http://www.legislation.act.gov.au/ni/2008-27/default.asp
http://www.legislation.act.gov.au/ni/2008-27/default.asp

Chapter 5

Territory plan

Part 5.5 Plan variations—structure and concept plans and estate development plans
Section 91
Part 5.5 Plan variations—structure and
concept plans and estate
development plans
91 Including structure plan by plan variation
The territory plan may be varied under part 5.3 to include a structure
plan.
92 What is a structure plan?
A structure plan sets out principles and policies for development of
the future urban areas.
Note 1 Future urban areas may be identified in the territory plan (see
s 51 (2) (a)).
Note 2  Certain development may be prohibited in future urban areas (see s 136).
93 What is a concept plan?
A concept plan—
(a) applies the principles and policies in the structure plan to future
urban areas; and
(b) is a precinct code in the territory plan (see section 55 (3)) that
guides the preparation and assessment of development in future
urban areas to which the concept plan relates.
94 What is an estate development plan?
(1) An estate development plan, for an estate, sets out the proposed
development of the estate, and the creation of blocks in the estate, in
a way that is consistent with—
(a) if the estate is in a future urban area—the concept plan for the
area where the estate is; and
(b) any other code that applies to the estate.
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Territory plan Chapter 5

Plan variations—structure and concept plans and estate development Part 5.5
plans
Section 94
Note A development application for the development of an estate must be

accompanied by an estate development plan (see s 139 (2) (q)).

(2) An estate development plan must identify—

(a)

(b)

(©)

the block boundaries for individual blocks proposed for inside
the estate and the boundaries proposed for the whole estate; and

if the estate is in a future urban area—the zones proposed for the
estate and any existing zones that are to continue to apply; and

if the estate is not in a future urban area—the existing zones in
the estate.

(3) An estate development plan may include the following for the estate:

(a)
(b)

(©
(d)
(€)
()

(9)

design and construction requirements for roads;

design and construction requirements for infrastructure works
and landscaping;

particular areas for particular detailed purposes;
a tree management plan;
design and construction requirements for reticulated services;

design and construction requirements for works on proposed
public land;

a provision, which is consistent with the territory plan, that is
proposed to apply to the ongoing development of a block in the
estate (an ongoing provision) that—

(i) relates to the subject matter addressed by an existing
mandatory rule or criteria applying to the block; and

(it) does not permit the development of the block in a way that
would not be permitted by the existing mandatory rule or
criteria.
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Section 96

Territory plan
Plan variations—structure and concept plans and estate development plans

(4)

96
(1)

()

Example—par (c)

An area zoned for community purposes may be stated in an estate development plan
to be proposed for a primary school.

Examples—par (g)

1  ahbuilding requirement in relation to potential bushfire attack

2 building envelopes

Note An example is part of the Act, is not exhaustive and may extend, but does

not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

In this section:

mandatory rule, in relation to a code, means a rule that is described
in the code as being mandatory.

Effect of approval of estate development plan

This section applies to an area dealt with by an estate development
plan if the plan is approved under a development application.

Note A development application is approved under s 162 (Deciding
development applications).

The planning and land authority must, within a reasonable time after
the approval of the estate development plan, vary the territory plan
under section 89 (Making technical amendments) to—

(@) ifthe land is in a future urban area—identify the zones that will
apply to the land, consistent with the estate development plan;
and

(b) incorporate any ongoing provision that—

(i) was included in the estate development plan under section
94 (3) (g); and

(it) the planning and land authority determined should be
incorporated in the territory plan; and

(c) incorporate any ongoing provision that—
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Plan variations—structure and concept plans and estate development Part 5.5

plans

Section 96

(i) was not included in the estate development plan under
section 94 (3) (g); and

(it) the planning and land authority determined should be
incorporated in the territory plan.

(3) A variation of the territory plan under subsection (2) has the effect
that, if the land dealt with by the estate development plan is in a future
urban area, the land ceases to be in a future urban area.

(4) In this section:

ongoing provision—see section 94 (3) ().
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Section 97

Territory plan
Planning reports and strategic environmental assessments

Part 5.6 Planning reports and strategic

97
(1)

(2)

(3)

98
(1)

()

environmental assessments

What is a planning report?

A planning report is a report prepared to inform a decision to be
made under this Act, for example, whether to grant a lease or prepare
a variation (other than a major variation) to the territory plan.

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

A regulation may prescribe what must be included in a planning
report.

In this section:

major variation, of the territory plan, means a variation that would,
because of its scope or significance to the ACT, be more appropriately
assessed by a strategic environmental assessment.

Preparation of planning reports

The planning and land authority must prepare a planning report if the
Minister directs the authority to prepare a planning report in
accordance with this Act.

Note The Minister may direct the planning and land authority to prepare a
planning report under s 62 and s 245 (2).

The planning and land authority may prepare a planning report if
satisfied that it is necessary or convenient to do so in relation to a
matter relevant to the object of this Act.
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Section 99

99

100
(1)

()

What is a strategic environmental assessment?

A strategic environmental assessment is a comprehensive
environmental assessment, suited to proposals in relation to major
policy matters rather than individual development proposals.

Examples of when SEA may be prepared
1 major land use policy initiative
2 major plan variation

Note An example is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

Preparation of strategic environmental assessments

The planning and land authority must prepare a strategic
environmental assessment if the Minister directs the authority to
prepare the assessment in relation to a matter relevant to the object of
this Act or this Act otherwise requires the authority to prepare an
assessment.

Note The Minister may direct the planning and land authority to prepare a
strategic environmental assessment under s 62 (2) (a). The authority is
required to prepare an assessment under s 103 (2).

The planning and land authority may prepare a strategic
environmental assessment if satisfied that it is necessary or
convenient to do so in relation to a matter relevant to the object of this
Act.

R83
02/07/18

Planning and Development Act 2007 page 75
Effective: 02/07/18-01/10/18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14

Chapter 5 Territory plan

Part 5.6 Planning reports and strategic environmental assessments
Section 101
101 Regulation about strategic environmental assessments

A regulation may prescribe—

(@ how a strategic environmental assessment must or may be
developed; and

(b) what a strategic environmental assessment must or may contain;
and

(c) how recommendations made in a strategic environmental
assessment are to be weighed in making any decision in relation
to the matter assessed.
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Section 102

Part 5.7 Review of territory plan

102

1)

)

Consideration of whether review of territory plan
necessary

The planning and land authority must, at least once every 5 years,
consider whether the territory plan should be reviewed.

Note The planning and land authority must review the territory plan if directed
to do so by the Minister (see s 14 (1) (b) and s 13) or if the authority
decides the plan should be reviewed (see s 103).

In deciding whether the territory plan should be reviewed, the
planning and land authority must consider whether the territory
plan—

(a) is consistent with the object of this Act; and
(b) is consistent with its object; and

(c) gives effect to its object in a way that is not inconsistent with the
national capital plan; and

(d) gives effect to its object in a way that gives effect to
sustainability principles; and

(e) promotes the planning strategy; and

(f) meets current community and building industry expectations.

(3) After the planning and land authority considers whether the territory

plan should be reviewed, the authority must prepare a notice stating—

(@) that the authority has considered whether the plan should be
reviewed; and

(b) the authority’s decision on whether the plan should be reviewed,
and

(c) the date of the authority’s decision.
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Chapter 5

Territory plan

Part 5.7 Review of territory plan
Section 103

(4) A notice under subsection (3) is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

(5) If the notifiable instrument does not state when the instrument
expires, the instrument expires 6 months after the day it is notified.

(6) To remove any doubt—

(@) the planning and land authority need not undertake a review of
the territory plan unless—
(i) the authority decides a review is necessary; or
(i1) the Minister directs the authority to review the plan (see
s 14 (1) (b)); and
(b) adecision under this section not to review the territory plan does
not affect the authority’s function of continually reviewing the
territory plan.
103 Review of territory plan

(1) This section applies if the planning and land authority decides under
section 102 that the territory plan should be reviewed.

(2) The planning and land authority must review the territory plan and,
for that purpose, must prepare a strategic environmental assessment
in relation to the review.

Note Requirements for strategic environmental assessments are dealt with in
pt 5.6.
(3) After reviewing the territory plan, the planning and land authority
must prepare a notice stating—
(a) that the authority has reviewed the plan; and
(b) the authority’s findings on the review.
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Review of territory plan Part 5.7

Section 103

(4) The planning and land authority must give the notice under
subsection (3) to the Minister.

(5) A notice under subsection (3) is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.
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Part 5.8 Territory plan—miscellaneous
Section 104
Part 5.8 Territory plan—miscellaneous
104 Limitations on challenge to validity of territory plan
provisions

(1) The validity of a provision of the territory plan must not be questioned
in any legal proceeding other than a proceeding begun not later than
3 months after the day the provision, or a variation of the provision,
commenced.

(2) The validity of a provision of the territory plan must not be questioned
in any legal proceeding only because—

(a) the territory plan variation that inserted or varied the provision
was inconsistent with the planning strategy; or

(b) adraft plan variation that became the territory plan variation that
inserted or varied the provision was inconsistent with the
planning strategy; or

(c) the provision, or part of it, is or was inconsistent with the
planning strategy.

page 80 Planning and Development Act 2007 R83
Effective: 02/07/18-01/10/18 02/07/18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/ni/2008-27/default.asp
http://www.legislation.act.gov.au/ni/2008-27/default.asp
http://www.legislation.act.gov.au/ni/2008-27/default.asp
http://www.legislation.act.gov.au/ni/2008-27/default.asp

Planning strategy Chapter 6

Section 105

Chapter 6 Planning strategy

105 Planning strategy

The Executive must make a planning strategy for the ACT that sets
out long term planning policy and goals to promote the orderly and
sustainable development of the ACT, consistent with the social,
environmental and economic aspirations of the people of the ACT.

106 Public availability of planning strategy

The planning strategy is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

107 Main object of planning strategy

The main object of the planning strategy is to promote the orderly and
sustainable development of the ACT, consistent with the social,
environmental and economic aspirations of the people of the ACT in
accordance with sound financial principles.

108 Relationship with territory plan

(1) The planning strategy may be used to develop the statement of
strategic directions in the territory plan.

(2) The planning strategy is not part of, and does not affect, the territory
plan.

109 Consideration of planning strategy
(1) The planning strategy must be considered by—

(@) the planning and land authority under section 61 and
section 102 (2) (e); and

(b) the Minister under section 76; and

(c) the Executive under section 110.
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Chapter 6

Section 110

Planning strategy

()

(3)

(4)

(5)

The planning strategy is not a relevant consideration by the planning
and land authority, the Minister or another entity, except as provided
by subsection (1).

Without limiting subsection (2), the planning strategy is not a relevant
consideration for a decision under the following provisions:

(@) chapter 7 (Development approvals);

(b) chapter 8 (Environmental impact statements and inquiries);
(c) chapter 9 (Leases and licences);

(d) chapter 10 (Management of public land);

(e) chapter 11 (Controlled activities).

The planning strategy must not be considered by—

(@) the planning and land authority, the Minister or any other entity,
in the exercise of a function under this Act, except as provided
under subsection (1); or

(b) acourtin a proceeding on a decision made by the Minister, the
authority or any other entity.

In this section:

court includes a tribunal, authority or person with power to require
the production of documents or the answering of questions.

110 Consideration of whether review of planning strategy
necessary

(1) The Executive must, at least once every 5 years, consider whether the
planning strategy should be reviewed.

(2) In deciding whether the planning strategy should be reviewed, the
Executive must consider whether the planning strategy is consistent
with its main object.

Note For the main object of the planning strategy, see s 107.
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Section 111

(3) After the Executive considers whether the planning strategy should
be reviewed, the Executive must prepare a notice stating—

(a) that the Executive has considered whether the planning strategy
should be reviewed; and

(b) the Executive’s decision on whether the planning strategy
should be reviewed; and

(c) the date of the Executive’s decision.
(4) A notice under subsection (3) is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.
(5) To remove any doubt, the Executive is not required to undertake a
review of the planning strategy.
111 If review of planning strategy necessary

If the Executive decides under section 110 that the planning strategy
should be reviewed, the Executive must arrange for the planning
strategy to be reviewed.
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Part 6A.1 Definitions

Section 111A

Chapter 6A Offsets

Part 6A.1 Definitions

111A Meaning of protected matter—Act
(1) Inthis Act:
protected matter means—
(a) a matter protected by the Commonwealth; or
(b) adeclared protected matter.

(2) The Minister may declare a matter to be a protected matter
(a declared protected matter).

(3) A declaration is a disallowable instrument.
Note A disallowable instrument must be notified, and presented to the
Legislative Assembly, under the Legislation Act.

111B Meaning of matter protected by the Commonwealth—Act
(1) Inthis Act:

matter protected by the Commonwealth means a matter protected by
a provision of the Environment Protection and Biodiversity
Conservation Act 1999 (Cwlth), chapter2 (Protecting the
environment), part 3 (Requirements for environmental approvals).

(2) In this section:

matter protected by a provision of the Environment Protection and
Biodiversity Conservation Act 1999 (Cwith), chapter 2, part 3—
see the Environment Protection and Biodiversity Conservation
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Definitions Part 6A.1

Section 111C

Act 1999 (Cwlth), section 34 (What is matter protected by a provision

of Part 3?).

Note The Environment Protection and Biodiversity Conservation Act 1999
(Cwilth), ch 2, pt 3 deals with taking action that would have a significant
impact on a matter of national environmental significance. Matters of
national environmental significance include—

(@)
(b)
(©)
(d)
(€)
®
(9)

world heritage properties; and

national heritage places; and

wetlands of international importance (Ramsar wetlands); and
threatened species and threatened ecological communities; and
migratory species protected under international agreements; and
nuclear actions; and

water resources in relation to coal seam gas development and large
coal mining development.

111C Meaning of offset—Act

In this Act:

offset, for a development that is likely to have a significant adverse
environmental impact on a protected matter, means environmental
compensation for the likely impact.

Note Significant adverse environmental impact—see s 124A.
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Chapter 6A Offsets

Part 6A.2 Offsets policy
Division Definitions
6A.2.1

Section 111D

Part 6A.2 Offsets policy

Division 6A.2.1 Definitions

111D Meaning of Minister—pt 6A.2
In this part:

Minister means the Minister responsible for administering the Nature
Conservation Act 2014.

111E Meaning of offsets policy—Act
In this Act:
offsets policy means a statement—
(@) describing—

(i) how environmental compensation may be made to offset
the impact of developments that have a significant adverse
environmental impact on protected matters; and

Note Significant adverse environmental impact—see s 124A.
(if) suitable forms for offsets; and
(b) notified under—
(i) foran initial offsets policy—section 111F; or

(it) for a revised offsets policy—section 111K (Draft revised
offsets policy—final version and notification).
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Offsets Chapter 6A
Offsets policy Part 6A.2
Initial offsets policy  Division 6A.2.2

Section 111F

Division 6A.2.2 Initial offsets policy

111F Initial offsets policy
(1) The Minister may make an initial offsets policy.
(2) The initial offsets policy is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.
(3) The Minister may amend the initial offsets policy only by—

(@) reviewing and revising the offsets policy under section 111G
(Offsets policy—monitoring and review) to section 111K (Draft
revised offsets policy—final version and notification); or

(b) making minor amendments to the policy under section 111L
(Offsets policy—minor amendments).

Division 6A.2.3 Revised offsets policy

111G Offsets policy—monitoring and review
(1) The Minister must monitor the effectiveness of the offsets policy.

(2) The Minister must consider, at least once every 5 years, whether the
offsets policy needs to be reviewed.

(3) In deciding whether the offsets policy needs to be reviewed, the
Minister must consult—

(@) the planning and land authority; and
(b) the conservator of flora and fauna.

(4) If the Minister decides that the offsets policy needs to be reviewed,
the Minister must review the offsets policy.

(5) Inreviewing the offsets policy, the Minister must consult—
(@) the planning and land authority; and

(b) the conservator of flora and fauna.
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Offsets
Offsets policy
Revised offsets policy

Section 111H

111H Draft revised offsets policy—Minister to prepare
(1) This section applies if the Minister—
(a) reviews the offsets policy under section 111G; and
(b) considers that revisions of the offsets policy are appropriate.
(2) The Minister must prepare a draft offsets policy (a draft revised
offsets policy) incorporating the revisions.
(3) In preparing a draft revised offsets policy, the Minister must
consult—
(@) the planning and land authority; and
(b) the conservator of flora and fauna.
1111 Draft revised offsets policy—public consultation
(1) If the Minister prepares a draft revised offsets policy, the Minister
must also prepare a notice about the draft revised offsets policy
(a consultation notice).
(2) A consultation notice must—
(a) state that—
(i) anyone may give a written submission to the Minister
about the draft revised offsets policy; and
(i) submissions may be given to the Minister only during the
period starting on the day the consultation notice is notified
under the Legislation Act and ending 6 weeks later
(the consultation period); and
(b) include the draft revised offsets policy.
(3) A consultation notice is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.
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Section 111J

(4)

111J

111K
(1)

)

If the Minister notifies a consultation notice for a draft revised offsets
policy—

(a) anyone may give a written submission to the Minister about the
draft revised offsets policy; and

(b) the submission may be given to the Minister only during the
consultation period for the draft revised offsets policy; and

(c) the person making the submission may, in writing, withdraw the
submission at any time.
Draft revised offsets policy—revision

If the consultation period for a draft revised offsets policy has ended,
the Minister must—

(@) consider any submissions received during the consultation
period; and

(b) make any revisions to the draft revised offsets policy that the
Minister considers appropriate; and

(c) prepare a final version of the draft revised offsets policy.

Draft revised offsets policy—final version and notification

The final version of a draft revised offsets policy prepared under
section 111J or section 111L is an offsets policy.

An offsets policy is a notifiable instrument.
Note 1 A notifiable instrument must be notified under the Legislation Act.

Note 2  The power to make an offsets policy includes the power to amend or
repeal the policy. The power to amend or repeal the policy is exercisable
in the same way, and subject to the same conditions, as the power to make
the policy (see Legislation Act, s 46).
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Part 6A.2 Offsets policy
Division Revised offsets policy
6A.2.3

Section 111L

111L Offsets policy—minor amendments
(1) This section applies if—
(a) an offsets policy is in force (the existing policy); and

(b) the Minister considers that minor amendments to the existing
policy are appropriate.

(2) The Minister—

(@) may prepare a new draft offsets policy, incorporating the minor
amendments into the existing policy; and

(b) need not comply with the consultation requirements in
section 1111 (Draft revised offsets policy—public consultation);
and

(c) may prepare a final version of the new draft offsets policy, as
amended.

Note The new draft offsets policy is an offsets policy and is a notifiable
instrument (see s 111K).

(3) Inthis section:

minor amendment, of an offsets policy, means an amendment that
will—

(@) improve the effectiveness or technical efficiency of the offsets
policy without changing the substance of the policy; or

page 90 Planning and Development Act 2007 R83
Effective: 02/07/18-01/10/18 02/07/18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Offsets Chapter 6A
Offsets policy Part 6A.2
Offsets policy—implementation and guidelines  Division 6A.2.4

Section 111M

(b) correct a formal error.

Examples

e minor correction to improve effectiveness
e omission of something redundant

e technical adjustment to improve efficiency
e rewording to clarify language

Note 1  Formal error—see the dictionary.

Note 2  Anexample is part of the Act, is not exhaustive and may extend, but does
not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

Division 6A.2.4 Offsets policy—implementation and

guidelines
111M Offsets policy—planning and land authority to implement
The planning and land authority must take reasonable steps to
implement the offsets policy.
111N Offsets policy—guidelines
(1) The Minister may make guidelines about the implementation of the
offsets policy (offsets policy guidelines).
(2) An offsets policy guideline is a notifiable instrument.
Note A notifiable instrument must be notified under the Legislation Act.
1110 Draft offsets policy guidelines
(1) This section applies if the Minister intends to make offsets policy
guidelines.
(2) The Minister must prepare a draft version of the guidelines (the draft
offsets policy guidelines).
(3) Inpreparing draft offsets policy guidelines, the Minister must consult
the conservator of flora and fauna.
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Offsets
Offsets policy
Offsets policy—implementation and guidelines

Section 111P

111P
(1)

Draft offsets policy guidelines—public consultation

If the Minister prepares draft offsets policy guidelines, the Minister
must also prepare a notice about the draft guidelines (a consultation
notice).

(2) A consultation notice must—

(@) state that—

(i) anyone may give a written submission to the Minister
about the draft offsets policy guidelines; and

(i) submissions may be given to the Minister only during the
period starting on the day the consultation notice is notified
under the Legislation Act and ending on a stated day, being
a day at least 3 weeks after the day it is notified
(the consultation period); and

(b) include the draft offsets policy guidelines.

(3) A consultation notice is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

(4) If the Minister notifies a consultation notice for the draft offsets
policy guidelines—
(@) anyone may give a written submission to the Minister about the
draft guidelines; and
(b) the submission may be given to the Minister only during the
consultation period for the draft guidelines; and
(c) the person making the submission may, in writing, withdraw the
submission at any time.
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Section 111Q

111Q Draft offsets policy guidelines—revision

If the consultation period for the draft offsets policy guidelines has
ended, the Minister must—

(@) consider any submissions received during the consultation
period; and

(b) make any revisions to the draft offsets policy guidelines that the
Minister considers appropriate.

111R Offsets policy guidelines—monitoring and review

(1) The Minister must monitor the effectiveness of the offsets policy
guidelines.

(2) The Minister must consider, at least once every 5 years, whether the
offsets policy guidelines need to be reviewed.

(3) Indeciding whether the offsets policy guidelines need to be reviewed,
the Minister must consult the conservator of flora and fauna.
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Part 6A.3

Offsets policy—other provisions

Section 111S

Part 6A.3 Offsets policy—other provisions

111S

1117
(1)

)

(3)

111U
1)

)

Offsets—consistency with offsets policy

An offset must be consistent with the offsets policy.
Note Offsets policy—see s 111E.

Offsets—calculating value

The Minister may determine how the value of an offset is to be
calculated (an offset value calculation determination).

An offset value calculation determination must be consistent with the
offsets policy.

Note Offsets policy—see s 111E.
An offset value calculation determination is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

Offsets—form
An offset for a development may be in—
(@) aform prescribed by regulation; or

(b) any other form the planning and land authority considers
appropriate.

However, an offset for a development must be in a form consistent
with the offsets policy.

Note Offsets policy—see s 111E.
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Section 111V

111V Offsets register

(1) The planning and land authority must keep a register of each offset
(the offsets register).

(2) The offsets register must include the following for each offset:

(@) the development approval including the offset condition
requiring the offset;

(b) the details of the offset;

(c) if the offset requires an offset management plan—the offset
management plan;

(d) if the offset requires another lease to be subject to a condition
that the lessee of the other lease complies with an offset
management plan that applies to the lease—details of the lease;

(e) anything else prescribed by regulation.

(3) The offsets register may include anything else the planning and land
authority considers relevant.

Note 1  The offsets register is included in the public register (see s 28 (1) (c)).

Note 2  The planning and land authority may give an evidentiary certificate about
details kept in the offsets register (see s 415A).
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Part 7.1 Outline

Section 112

Chapter 7 Development approvals

Notes to ch 7
Fees may be determined under s 424 for provisions of this chapter.

If a form is approved under s 425 for a provision of this chapter, the form must be
used.

Under this chapter, applications may be made, and notice may be given,
electronically in certain circumstances (see the Electronic Transactions Act 2001).

Part 7.1 Outline

112 Outline—ch 7

(1) This chapter describes the assessment tracks that are to be followed
for assessment of different kinds of development proposals.

(2) The assessment tracks are as follows:

(@) code track (for development proposals that can be assessed
using rules in the code that applies to the proposals);

Examples of possible code track proposals

1 large pergola

2 below ground swimming pool

3 dual occupancy proposal

4 house extension

Note An example is part of the Act, is not exhaustive and may extend,

but does not limit, the meaning of the provision in which it appears
(see Legislation Act, s 126 and s 132).
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Section 112

(b) merit track (for development proposals that can be assessed
using the rules and criteria in the code that applies to the
proposals);

Examples of possible merit track proposals
1 childcare centre in residential area

2 gymnasium in commercial area

3 apartment in commercial area

(c) impact track (for development proposals that can be assessed
using the rules and criteria in the code that applies to the
proposals, relevant environmental impact statements and the
statement of strategic directions).

Examples of possible impact track proposals

1 constructing a major dam

2 constructing a major road, light rail line or other linear transport corridor
3 clearing a significant area of native vegetation

(3) This chapter also sets out—

(@ when a development (an exempt development) may be
undertaken without development approval; and

(b) when a development (a prohibited development) must not be
undertaken.

Examples of possible exempt developments
1  single residence in new housing area
2 small shed

Examples of possible prohibited developments
1  apaint factory in a residential area
2 commercial office accommodation in a suburban area

R83 Planning and Development Act 2007 page 97
02/07/18 Effective: 02/07/18-01/10/18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Chapter 7 Development approvals
Part 7.2 Assessment tracks for development applications
Division 7.2.1  Operation of assessment tracks generally

Section 113

Part 7.2 Assessment tracks for
development applications

Division 7.2.1 Operation of assessment tracks
generally

113 Relationship between development proposals and

development applications

(1) A person who has a development proposal may apply to the planning
and land authority for approval to undertake the development
proposed.

(2) The determination of which assessment track applies to a
development proposal is made by reference to circumstances when
the application is made.

(3) Subsection (2) does not apply if, after the application is made—

(@) the Minister makes a declaration under section 124 (Minister
may declare impact track applicable) in relation to the
development proposal; or

(b) the Public Health Act Minister makes a declaration for
section 125 (Declaration by Public Health Act Minister affects
assessment track) in relation to the application.

(4) Ifanassessment track applies to a development proposal, the proposal
is in that assessment track and that track must be followed in assessing
the development application for the proposal.

(5) Subsection (4) is subject to section 123 (c), (d) and (e) (Impact track
applicability).

page 98 Planning and Development Act 2007 R83
Effective: 02/07/18-01/10/18 02/07/18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Development approvals Chapter 7
Assessment tracks for development applications Part 7.2
Operation of assessment tracks generally Division 7.2.1

Section 114

114

1)

)

115
(1)

()

3)

Application of assessment tracks to development
proposals

The development table sets out the criteria to allow the assessment
track for a development application for a development proposal to be
worked out.

To remove any doubt—

(@) the planning and land authority may refuse to accept a
development application made in an assessment track other than
the assessment track for the development proposal; and

(b) if the authority assesses a development application made in an
assessment track other than the track for the proposal, the
authority must refuse the application.

Application of inconsistent code requirements

This section applies in relation to an application for development
approval for a development proposal if—

(@) 2 or more codes apply to the proposal; and

(b) the requirements under each code (the code requirements) that
apply to the proposal are inconsistent.

If the code requirements of a precinct code and either a development
code or a general code are inconsistent, the code requirements of the
precinct code apply to the development proposal and not the code
requirements of the development code or general code, to the extent
of the inconsistency.

If the code requirements of a development code and a general code
are inconsistent, the code requirements of the development code
apply to the development proposal and not the code requirements of
the general code, to the extent of the inconsistency.

R83
02/07/18

Planning and Development Act 2007 page 99
Effective: 02/07/18-01/10/18

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Chapter 7
Part 7.2

Development approvals
Assessment tracks for development applications

Division 7.2.2 Code track

Section 116

(4)

()

Division

116

116A
1)

If the code requirements of 2 or more precinct codes, development
codes or general codes are inconsistent, the code requirements of the
more recent code apply to the development approval and not the code
requirements of the earlier code, to the extent of the inconsistency.

To remove any doubt, a code requirement is not inconsistent with the
code requirements of another code only because one code deals with
a matter and the other does not.

7.2.2 Code track

Code track—when development approval must be given

Development approval must be given for a development proposal on
application if—

(@) the proposal is in the code track; and
(b) the proposal complies with the relevant rules.
Note 1  Relevant rules—see the dictionary.

Note 2  Rules—see the dictionary.

Note 3 If a development application is made in the code track, but the
development proposal is in another track, the application must be refused
(see s 114 (2)).

Code track—effect of s 134 on development approval
This section applies if—

(@) anauthorised use of the land, or an existing building or structure
on the land, is exempt under section 134 (1) (Exempt
development—authorised use); and

(b) there is a development proposal in relation to the land; and

(c) ifthe proposed development were carried out, the authorised use
of the land, or an existing building or structure on the land,
would stop being exempt under section 134 (2) or (3); and
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Section 116A

()

(3)

(d) if a development application were made for both the
development proposal and a use mentioned in subsection (2) (b),
the application would be assessed in the code track.

The person proposing the development proposal must apply for
development approval for—

(@) the development proposal; and

(b) any use (the proposed use) of the land, or a building or structure
on the land, that—

(i) is an authorised use of land, or a building or structure on
the land that is exempt under section 134 (1); and

(if) is intended to continue to apply to the land after the
development proposal is carried out.

In deciding the development application in the code track, the
decision-maker—

(@) must not refuse to approve the application only on the ground
that, if the application were an application only for the proposed
use the application would be refused; and

(b) must not approve the application on a condition only because, if
the application were an application only for the proposed use the
application would be approved on the condition.

Example

Bernice is the lessee of land for which the authorised use is residential and on which
there is a house. The authorised use is exempt under s 134 (1). Bernice wants to
build a double garage on the land which will require development approval. If the
double garage was built, the authorised use of the land would stop being exe