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Part 1 Preliminary
Division 1.1 Introduction

Section 1

Part 1 Preliminary

Division 1.1 Introduction

1 Name of Act
This Act is thework Health and Safety Act 2011

Division 1.2 Object

3 Object

(1) The main object of this Act is to provide fobalanced andationally
consistent framework teecure the health and safety of workers and
workplaces bg

(a) protecting workers and othgrersonsagainstharm to their
health, safety and welfardhrough the elimination or
minimisation ofrisks arising from worlor from specified types
of substances or plgrdand

(b) providing for fair and effective workplaceepresentation,
consultation,cooperabn and issue resolution in relation to
work health and safety; and

(c) encouraging unions and employerganisations totake a
constructive role ipromoting improvements in work health and
safety practices, and assistipgrsonsonducting businesses or
undertakings andvorkers to achieve a healthier and safer
working environment; and

(d) promoting the provision of advicenformation, education and
training inrelation to work health and safety; and

(e) securing compliance with this Act througéffective and
appropriate compliance amthforcement measures; and

page 2 Work Health and Safety Act 2011 R19
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Preliminary Part 1
Object Division 1.2

Section 3

() ensuring appropriate scrutiny and reviewaations taken by
persongexercisingpowers and performinfyunctiors under this
Act; and

(g) providing a framework for continuousmprovement and
progressively highestandards of work health and safety; and

(h) maintaining and strengthening timational harmonisation of
laws relating to workhealth and safety and to facilitate a
consistentational approach to work health and safietyhe
ACT.

Note A reference to an Act includes a reference to statutory instruments made
or in force under the Acincluding a regulatioand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

(2) In furthering subsectio(1) (a), regard must bleadto the principle
thatworkers and othepersonsshould be given the highest level of
protection against harm to their health, safety and welffioen
hazards and risks arising from wodt from specified types of
substances or plaasis reasonably gcticable.

R19 Work Health and Safety Act 2011 page 3
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Part 1 Preliminary
Division 1.3 Interpretation
Section 4
Division 1.3 Interpretation

Subdivision 1.3.1 Definitions

4

Definitions

The dictionary at the end of this Act is part of this Act.

Notel

Note2

The dictionary at the end of this Act defines certain terms used in this
Act, and includeseferencessignpost definition} to other terms defined
elsewhere.

For example, the signpost definitiGamployee recordin relation to an
employeé see thePrivacy Act 1988(Cwlth), sectioné (1).6meanghat
theterm&@ mp | oy e eas defined omthatlséctionand the definition
applies to this Act.

A definition in the dictionary (including a signpost definition) applies to
the entire Act unless the defiiih, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act s 155 ands 156 (1)).

Subdivision 1.3.2 Other important terms

5
1)

Meaning of person conducting a business or undertaking

For the purposes of this Aca personconducts abusiness or
undertakingd

(@) whether the person conducts the businessmdertaking alone
or with others; and

(b) whether or not the business or undertakingaaducted for
profit or gain.

(2) A business or undertakirigpnducted by a person includes a business
or undertaking conducted by partnership or an unincorporated
association.

page 4
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Preliminary Part 1
Interpretation Division 1.3

Section 6

(3) If a business or undertadgis conducted by partnership (other than
an incorporatedpartnership), a reference in this Act to a person
conducting the business or undertaking is todael as a reference to
each partner in theartnership.

(4) A person does not conduct a busineasndertaking to the extetitat
the person iengaged solely as a worker in, or as an officethatt
business or undertaking.

(5) A regulationmay specifythe circumstances iwhich a person may
be takemot to be a persowho corducts a business or undertaking
for the purposes of this Aot any provision of this Act

(6) A volunteer association does not condutiuginess or undertaking
for the purposes of this Act

(7) In this section
volunteer associatiomeans aroup of volunteers working together
for 1 or more communitypurpose where none of theolunteers,
whether alone or jointly witrany other volunteers, employsnyg
person to carry out wotor the volunteeassociation.

6 Meaning of supply

(1) A supplyof a thing includes a supply andesupply of the thing by
way of sale, exchangdease, hire or hirpurchase, whether as
principalor agent.

(2) A supplyof a thingoccurson the passing gfossession of the thing
to the person or an agesftthe person to be supplied.

(3) A supply of a thing does not incluée
() the return of possession of a thing to tvener of the thing at

the end of a lease other agreement; or
(b) aprescribedsuply.
R19 Work Health and Safety Act 2011 page 5
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Part 1 Preliminary
Division 1.3 Interpretation

Section 7

(4) A financier is taken not to supply plantsabstance or a structuie
the purposes of this Adtd

(&) the financier has, in the course of firanciets business as a
financier, acquiredwnership of, or another right in, the plant,
substance or structure on behalf austomer of the financier;
and

(b) the action by the financiethatwould be asupply but for this
subsection, is taken by tHimancier for, or on behalf othat
customer.

(5) If subsection(4) applies, the persofother thanthe financier) who
had possession of the plasiipstance or structure immediately before
the financiels customer obtained possession ofdlant, substance
or structure is takefor the purposes of this Atb have supplied the
plant,subsénce or structure to the finand@gcustomer.

7 Meaning of worker

(1) A person is avorker if the person carries owtork in any capacity
for a person conducting lausiness oundertaking, including work
asd

(@) an employee; or
(b) acontractor or subcontractor; or
(c) an employee of a contractor subcontractor; or

(d) an employee of a labour hire company vilas been assigned to
work in the persa@s business or undertaking; or

(e) an outworker; or
(f) an apprentice or traineer, 0

(g) a student gaining work experience; or
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Preliminary Part 1
Interpretation Division 1.3

Section 8

(h) avolunteer; or

(i) a persorof aprescribectlass

Note Power to make a regulation includes power to make different provision
for different classes (séegislation Act s 48).

(2) For the purposes of this Aa police @ficer isd
(a) a worker; and
(b) at work throughout the time when the offideron duty or

lawfully performing thefunctiors of a police officer, but not
otherwise.

(3) The person conducting the businessindertaking is also worker
if the person is amdividual who carries out work ithatbusiness or
undertaking.

Meaning of workplace

(1) A workplaceis a place where work is carried dot a business or
undertaking and includemy place where a worker goes, or is likely
to be,while at work.

(2) Inthissection
placeincludesy
(a) avehicle, vessel, aircraft or other mobéieucture; and
(b) anywaters andnyinstallation on land, othe bed oainywaters

or floating onanywaters.
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Part 1 Preliminary
Division 1.4 Application of Act

Section 9

9 Examples and notes
(1) An example at the foot of @rovision forms part of this Act.
Note ThelLegislation Act s126 and 432, dea with examples
(2) A noteat the foot of a provisioforms part of his Act.
(3) Subsectior{2) displacesthe Legislation Act 2001 sectionl27
(Materialthatis not part of Act or statutory instrument).

Division 1.4 Application of Act

10 Act binds the Crown

(1) This Act binds the Crown in right d¢ihe Territoryand, in so far as the
legislative power of théegislative Assemblypermits, the Crown in
all its other capacities.

(2) TheTerritoryis liable for an offence against thst.
(3) Without limiting subsectioifl), the Territory is liable for a
contravention of a WHS civil penalprovision.
11 Extraterritorial application

TheCriminal Code 2002pat 2.7 (Geographical application) extends
the application of a territory law that creates an offence beyond the
territorial limits of the ACT (and Australia) if the required
geographical nexus exists for the offence.
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Preliminary Part 1
Application of Act Division 1.4

Section 12

12

(1)

(2)

3)

(4)

Scope

The duties under this Act in relation bazardous chemicabre in
addition to duties in relation to them under arlyer law in force in
the ACT.

Note 1 A reference to an Act includes a reference to statutory instruments made
or in force under the Act, including any regulation and any law or
instrument applied, adopted or incorporated by the Actl{sgéslation
Act, s 104).

Note 2 Other legislation in force in the ACT relating to hazardous chemicals
includes the following:
1 Dangerous Goods (Road Transport) 2609
1 Emergencies A@004
1 Environment Protection Act 1997
1 Medicines, Poisons and Therapeutic Goods2868

Note 3 See theEmergencies A@004 for provisions relating to hazardous
materials incidents (whicimay include dangerous occurrences).

Note 4 See theDangerous Goods (Road Transport) 2009 for the transport
by road of certain hazardous chemicals that are classified as dangerous
goods under that Act.

A duty or power under another territory law in relationataork
health and safety matter has no effect to the extent that it is
inconsigent with a duty under this Act in relation to tseeme matter

However, a duty or power under another territory law in relation to a
work health and safety matterust not be taken to be inconsistent
with a duty under this Act to the extent that thegn operate
concurrently.

In this section:

hazardous chemicd@ see the Work Health and Safety
Regulation2011, dictionary.
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Part 1 Preliminary
Division 1.4 Application of Act

Section 12AA

12AA Application of Act to dangerous goods and high risk
plantd sch 1

Schedul€el provides for the application of this Act to dangerous
goods and high risk plant.

12A Offences are offences of strict liability

Strict liability applies to each physical element of each offence under
this Act unless otherwise stated in the section containing the offence.

12B Offences against Actd application of Criminal Code etc

Other legislation applies in relation to offences againstAbis

Note Criminal Code

The Criminal Code ch 2 applies to all offences against this Act (see
Code, pt 2.1).

The chapter sets out the general principles of criminal responsibility
(including burdens of proof and general defences), and defines terms used
for offences to which the Code applies @emduct intention,
recklessnesandstrict liability).
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Health and safety duties Part 2
Introductory Division 2.1

Section 13

Part 2

Health and safety duties

Division 2.1 Introductory

Subdivision 2.1.1 Principles that apply to duties

13

14

15

16
1)
(2)

Principles that apply to duties

This subdivision sets out the principlést apply to all dutiesthat
personshave under this Act.

Notel The principles will apply to duties under thiarpand other parts of this
Act such agluties relating to incident notification and consultation.

Note2 A reference to an Act includes a reference to statutory instruments made
or in force under the Act, includiragregulatiorand any law or instrument
applied, adopted or incorporatey the Act (seéegislation Act s104).

Duties not transferrable
A duty cannot be transferred aoother persan

Person may have more than 1 duty

A person can have more thamuty by virtue of being in more than
1 class ofduty-holder.

More than 1 person can have a duty

More thanl person can concurrently have game duty.

Eachduty-holdermust comply withthatduty tothe standardequired
by this Act even if anothatuty-holderhas the same duty.

Note A reference to an Act includes a reference to statutory instruments made
or in force under the Act, includiregregulatiorand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).
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Part 2 Health and safety duties
Division 2.1 Introductory

Section 17

(3) If more thanl person has a duty for the samatter, each persén

(a) retains responsibility for the perdisnduty inrelation to the
matter; and

(b) must discharge the pergisnduty to theextent to which he
person has the capacity influence and control the matter or
would have hadthat capacity but for an agreemermtr
arrangement purporting to limit or remotr@atcapacity.

17 Management of risks

A duty imposed on a person to ensure healthsafety requireshie
persod

(a) to eliminate risks to health and safe$p far as is reasonably
practicableand

(b) ifitis not reasonably practicable to eliminaitks to health and
safety, to minimisethose risks so far as is reasonably
practicable

Subdivision 2.1.2  What is reasonably practicable

18 What is reasonably practicable in ensuring health and
safety

In this Act

reasonably practicablein relation toa duty to ensure health and
safety, meanshatwhich is, or was at @articular time, reasonably
able to be done in relation to ensuring health gafdty, taking into
account and weighing up a#levant matters includiidy

(@) the likelihood of the hazard or the risenceredoccurring and

(b) the degree of hartimatmight result from thénazard or the risk;
and
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Health and safety duties Part 2
Primary duty of care Division 2.2

Section 19

(c) what the persooonceredknows, or oughteasonably to know,
aboud

(i) the hazard or the risk; and
(i) ways of eliminating or minimising thesk; and

(d) the availability and suitability of ways &iminate or minimise
the risk; and

(e) after assessing the extent of the risk andatreglable ways of
eliminating or minimisingthe risl® the cost associated with
availableways of eliminating or minimising the riskjcluding
whether the cost igrosslydisproportionate tthe risk.

Division 2.2 Primary duty of care

19 Primary duty of care

(1) A person conducting a business or undertakioigt ensureso far as
is reasonably practicablihe health and safety ®f

(a) workers engagear causeda be engagedyy the person; and

(b) workers whose activities in carrying amork are influenced or
directed by thgerson,

while the workers are at work in the businesaratertaking.

(2) A person conducting a business or undertakingt ensureso far as
is reasonably practicablthat thehealth and safety of otheersons
IS notput at risk from work carried out as part of denduct of the
business or undertaking.

(3) Without limiting subsection§l) and (2), a persoconducting a
business or undertaking must ensuse, far as is reasonably
practicablé

(a) the provision and maintenance of a werkvironment without
risks to health andafety; and
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Part 2 Health and safety duties
Division 2.2 Primary duty of care
Section 19

(b) the provision and maintenance of safe p&mt structures; and

(c) the provison and maintenance of safgstems of work; and

(d) the safe use, handling, storage and transport of plant, structures
and substanceand

(e) the provision of adequate facilities for thelfare at work of
workers in carrying outvork for the businessraundertaking,
including ensuring access tfwosefacilities; and

(f) the provision ofany information, training, instruction or
supervisiorthatis necessary tprotect allpersondrom risks to
their healthand safety arising from work carried outst of
the conduct of the businesswordertaking; and

(g) that thehealth of workers and the conditioasthe workplace
are monitoredor the purpose gpreventing illness or injury of
workers arising from the conduct of thesiness or undertaking.

4 If:

(a) aworker occupies accommodation that is owned by or under the
management or control of the person conducting the business or
undertaking; and

(b) the occupancy is necessary the purposes ofhe workeés

engagement because ottercommodabn is not reasonably
available,

the person conductintpe business or undertaking musqg far as is
reasonably practicablenaintain the premises so that the worker
occupying the premises is not exposed to risks to health and safety.

(5) A self-employed person must ensurep far as is reasonably
practicablehis or herown health andafety while at work.

Note A self-employed person is also a person conductingusiness or

undertaking fothe purposes dhis section.
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Health and safety duties Part 2

Further duties of persons conducting businesses or undertakings Division 2.3
Section 20
Division 2.3 Further duties of persons conducting

20

(1)

(2)

21

(1)

businesses or undertakings

Duty of persons conducting businesses or undertakings
involving management or control of workplaces

In this section:

person with management or control of a workplageeans a person
corducting a business or undertaking to the extent that the business
or undertaking involves the management or control, in whole or in
part, of theworkplace but does not include

(a) the occupier of a residence, unless the residence is occupied for
the purposes of, or as part of, the conduct of a business or
undertaking; or

(b) aprescribed person

The person with management or control efakplace must ensure,
so far as is reasonably practicaliteat theworkplace, the means of
entering and eking the workplace and anythirgyising from the
workplace are without risks to tirealth and safety @ny person

Duty of persons conducting businesses or undertakings
involving management or control of fixtures, fittings or
plant at workplaces

In this section:

person with management or control of fixtures, fittings or plant at

a workplacemeans a person conducting a business or undertaking to
the extent that the business or undertaking involves the management
or control of fixtues, fittings or plant, in whole or in part, at a
workplace, but does not includle

(a) the occupier of a residence, unless the residence is occupied for
the purposes ofor as part of, the conduct of a business or
undertaking; or
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Part 2 Health and safety duties
Division 2.3 Further duties of persons conducting businesses or undertakings

Section 22

(b) aprescribed person

(2) The person with management or control of fixtures, fittings or plant
at a workplace must ensusy far as is reasonably practicglleat
thefixtures, fittings and plant are without risks to the health and safety
of any person

22 Duties of persons conducting businesses or
undertakings that design plant, substances or structures

(1) This section applies to a person (tHesignej who conducts a
business oundertakinghatdesign$

(a) plantthat isto be used, or could reasonably expected to be
used, as, or at,\@orkplace; or

(b) a substancéhat isto be used, or coulceasonably be expected
to be used, atworkplace; or

(c) a structurehat isto be used, or couletasonably bexpected to
be used, as, or &,workplace.

(2) The designer must ensusm, far as is reasonably practicalheat the
plant, substance or structuredssigned to be without risks to the
health andsafety ofpersond

(&) who, at a workplace, use th&apt, substancer structure for a
purposefor which it wasdesigned; or

(b) who handle the substance at a workplace; or
(c) who store the plant or substance atakplace; or

(d) who construct the structure at a workplaae;
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Health and safety duties Part 2
Further duties of persons conducting businesses or undertakings Division 2.3

Section 22

(e) who carry outny reasonably foreseealdetivity at a workplace
in relation t@®

(i) the manufacture, assembly or use offlaat for apurpose
for which it was designed, or the proper storage,
decommissioning, dismantling disposal of the plant; or

(i) the manufacture or use of the substafiocea purposefor
which it was designedr the proper handling, storage or
disposal othe substance; or

(i) the manufacture, assembly or use of streicture for a
purposedor which it wasdesigned or the pper demolition
or disposal of the structure; or

() who are at or in the vicinity of a workplaaad who are exposed
to the plant, substana# structure at the workplace or whose
healthor safety may be affected by a use or actiatigrred to
in paragaph (a), (b), (c), (d)or (e).

Exampled par (e)
inspection, operation, cleaning, maintenance or repair of plant

(3) The designer must carry out, or arrange ¢herying out of,any
calculations, analysis, testirmg examinatiorthatmay be necessary
for theperformance of the duty imposed $ybsectia (2).

(4) The designer must give adequate informatioaaoh person who is
provided with the design fothe purpose ofgiving effect to it
concerning

(a) eachpurposefor which theplant, substancer structure was
designed; and

(b) the results ofiny calculations, analysisesting or examination
referred to in subsectia (3), including, in relation to a
substanceany hazardous properties of teabstance identified
by testing; and
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Part 2

Health and safety duties

Division 2.3 Further duties of persons conducting businesses or undertakings

Section 23

(5)

(c) anyconditions necessary to enstinat theplant, substance or
structure is without riskgo health and safety when used for a
purposefor which it was designed or when carryiogt any
activity referred tan subsectia (2) (a) to(e).

The designer, on request, musy, far as is reasonably practicable
give current relevaninformation on the matterseferred toin
subsectia (4) to a person who carries out, or iscarry ouf any of
the activitiesreferred tan subsectia (2) (a) to (e).

23 Duties of persons conducting businesses or
undertakings that manufacture plant, substances or
structures
(1) This section applies to a person (thanufacturer) who conducts a
business oundertakinghatmanufactured
(a) plantthat isto be used, or could reasonably expected to be
used, as, or at,\@orkplace; or

(b) a substancthat isto be used, or couleasonably be expected
to be used, atworkplace; or

(c) a structurehat isto be used, ozouldreasonably be expected to
be used, as, or &,workplace.

(2) The manufacturer must ensusm far as is reasonably practicgble
that theplant, substance @tructure is manufactured to be without
risks tothe health andadety ofpersoné
(@) who, at a workplace, use the plant, substamcgructure for a

purposefor which it wasdesigned or manufactured; or
(b) who handle the substance at a workplace; or
(c) who store the plant or substance atakplace; or
(d) who construct the stature at a workplacesr
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Health and safety duties Part 2
Further duties of persons conducting businesses or undertakings Division 2.3

Section 23

(e) who carry outny reasonably foreseealdetivity at a workplace
in relation t@®

(i) the assembly or use of the plant fquuaposefor which it
was designed omanufactured or the proper storage,
decommissioning, dismantling disposal of the plant; or

(i) the use of the substance foparposefor which it was
designed omanufactured or the proper handlisgprage
or disposal of the substance; or

(i) the assembly or use of thigucture folapurposeor which
it was designed amanufactured or the proper demolition
or disposal of the structure; or

() who are at or in the vicinity of a workplaaad who are exposed
to the plant, substana# structure at the workplace or whose
healthor safety may be affected by a use or actiatigrred to
in paragrah (a), (b), (c), (dor (e).

Exampled par (e)
inspection, operation, cleaning, maintenance or repair of plant

(3) The manufacturer must carry out, or arrangectireying out ofany
calculations, analysis, testirmg examinatiorthatmay be necessary
for theperformance of the duty imposed $ybsectia (2).

(4) The manufacturer must give adequate informatttoaach person to
whom the manufacturer providéise plant, shstance or structure
concerning

(a) eachpurposefor which the plant, substana® structure was
designed or manufactureaid

(b) the results ofiny calculations, analysisesting or examination
referred to in subsectia (3), including, in relation toa
substanceany hazardous properties of teabstance identified
by testing; and
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Part 2 Health and safety duties
Division 2.3 Further duties of persons conducting businesses or undertakings

Section 24

(c) anyconditions necessary to enstinat theplant, substance or
structure is without riskgo health and safety when used for a
purposefor which it was designed or mafactured orwhen
carrying outary activity referred tan subsectia (2) (a) to (e).

(5) The manufacturer, on request, mush far as is reasonably
practicable give current relevanbformation on the mattergferred
toin subsectia (4) to aperson who carries out, or isdarry outarny
of theactivitiesreferred tan subsectia (2) (a) to (e).

24 Duties of persons conducting businesses or
undertakings that import plant, substances or structures

(1) This section applies to a person (timporter) who conducts a
business or undertakirigatimportsy

(a) plantthat isto be used, or could reasonably expected to be
used, as, or at,\aorkplace; or

(b) a substancéhat isto be used, or couleeasonbly be expected
to be used, atworkplace; or

(c) a structurdghat isto be used, or couletasonably be expected to
be used, as, or &,workplace.

(2) The importer must ensursg far as is reasonably practicalkat the
plant, substance or structurenghout risks to the health and safety
of persond

(@) who, at a workplace, use the plant, substamcgructure for a
purposefor which it wasdesigned or manufactured; or

(b) who handle the substance at a workplace; o
(c) who store the plant or substance atakplace; or

(d) who construct the structure at a workplame;
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Health and safety duties Part 2
Further duties of persons conducting businesses or undertakings Division 2.3

Section 24

(e) who carry outny reasonably foreseealdetivity at a workplace
in relationtod

(i) the assembly or use of the plant fquuaposefor which it
was designed omanufactured or the proper storage,
decommissioning, dismantling disposal of the plant; or

(i) the use of the substance foparposefor which it was
designedor manufactured or the proper handlisgprage
or disposal othe substance; or

(i) the assembly or use of the structuregfpurposeor which
it was designed amanufactured or the proper demolition
or disposal of the structure; or

() who are at or in the vicinity of a workplaaad who are exposed
to theplant, substancer structure at the workplace or whose
healthor safety may be affected by a use or actiatigrred to
in paragrah (a), (b), (c), (dor (e).

Exampled par (e)

inspection, operation, cleaning, maintenance or repair of plant

(3) The impoter musd

(a) carry out, or arrange the carrying out afyy calculations,
analysis, testing or examinatidinat may be necessary for the
performance othe duty imposed by subsecti(?); or

(b) ensurethat thecalculations, analysis, testingy examination
have beerarried out.

(4) The importer must give adequate informatiord@ch person to whom
the importer provides th@lant, substance or structwwencerning

(a) eachpurposefor which the plant, substae or structure was
designed or manufactureand
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Part 2

Health and safety duties

Division 2.3 Further duties of persons conducting businesses or undertakings

Section 25

(5)

25

(1)

(2)

(b) the results ofiny calculations, analysisesting or examination
referred to in subsectia (3), including, in relation to a
substanceany hazardous properties of teabstance identified
by testing; and

(c) anyconditions necessary to enstinat theplant, substance or
structure is without riskso health and safety when used for a
purposefor which it was designed or manufacturedvwdren
carrying outary activity referred tan subsectia (2) (a) to (e).

The importer, on request, mush far as is reasonably practicable
give current relevaninformation on the matterseferred toin
subsectia (4) to a person who carries out, or iscarry out,any of
the activitiesreferred tan subsectia (2) (a) to (e).

Duties of persons conducting businesses or
undertakings that supply plant, substances or structures

This section applies to a person (thepplien who conducts a
business or undertakinthatsupplie®

(a) plantthat isto be used, or could reasonably expected to be
used, as, or at,\@orkplace; or

(b) a substancéhat isto be used, or coulceasonably be expected
to be used, atworkplace; or

(c) a structurehat isto be used, or coulctasonably bexpected to
be used, as, or a,workplace.

The supplier must ensurgg far as is reasonably practicalteat the
plant, substance or structurewghout risks to he health and safety
of personé

(&) who, at a workplace, use the plantsobstace or structure for
apurposefor which it was designed or manufactured; or

(b) who handle the substance at a workplace; or

(c) who store the plant or substance atakplace; or
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Health and safety duties Part 2
Further duties of persons conducting businesses or undertakings Division 2.3

Section 25

(d) who construct the structure at a workplame;

(e) who carry ouny reasonably foreseealdetivity at a workplace
in relation t@

(i) the assembly or use of the plant fquuaposefor which it
was designed omanufactured or the proper storage,
decommissioning, dismantling disposal of the plant; or

(i) the use of the substance fomparposefor which it was
designed omanufactured or the proper handlisgprage
or disposal of the substance; or

(i) the assembly or use of the structuregfpurposeor which
it was designed amanufactured orhie proper demolition
or disposabf the structure; or

(f) who are at or in the vicinity of a workplaaad who are exposed
to the plant, substana# structure at the workplace or whose
healthor safety may be affected by a use or actixétierred to
in paragrah (a), (b), (c), (d)r (e).

Exampled par (e)
inspection, operation, cleaning, maintenance or repair of plant

(3) The supplier must

(@) cary out, or arrange the carrying out afny calculations,
analysis, testing or examinatidnat may be necessary for the
performance ofhe duty imposed by subsecti(®?); or

(b) ensurethat thecalculations, analysis, testingr examination
have beerarried out.

(4) The supplier must give adequate informatioedoh person to whom
the supplier supplies thelant, sistance or structu@ncerning

(a) eachpurposefor which the plant, substana® structure was
designed or manufactureaid
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Part 2

Health and safety duties

Division 2.3 Further duties of persons conducting businesses or undertakings

Section 26

(5)

26

(1)

(2)

(b) the results ofiny calculations, analysisesting or examination
referred to in subsectia (3), including, in relation to a
substanceany hazardous properties of teabstance identified
by testing; and

(c) anyconditions necessary to enstinat theplant, substance or
structure is without riskso health and safety when used for a
purposefor which it was designed or manufacturedwdren
carrying outary activity referred tan subsectia (2) (a) to (e).

The supplier, on request, must far as is reasonably practicable
give current relevaninformation on the matterseferred toin
subsectia (4) to a person who carries out, or iscarry out,any of
the activitiegeferred tan subsectia (2) (a) to (e).

Duty of persons conducting businesses or undertakings
that install, construct or commission plant or structures

This section applies to a person who conductbuainess or
undertaking that installs, constructs ocommissions plant or a
structurethat isto be usedor could reasonably be expected to be
used,as, orat, a workplace.

The person must ensus far as is reasonably practicaltleat the
way in which the plant ostructure is installed, constructed or
commissionecensureghat theplant or structure is without riske
the health and safetf persond

(&) who install or construct the plant or structatea workplace; or

(b) who use the plant or structure at a workplforea purposefor
which it was installed;onstructed or commissioned; or

(c) who carry outiny reasonably foreseealdetivity at a workplace
in relation to theproper use, decommissioning or dismantlfg
the plant or demolition or disposal of theucture; or
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Health and safety duties Part 2
Duty of officers, workers and other persons Division 2.4

Section 27

(d) who are at or in the vicinity of a workplaaad whose health or
safety may be &fcted by a use or activityreferred toin

paragrgh (a), (b) or (c).

Division 2.4 Duty of officers, workers and other
persons
27 Duty of officers

(1) If a personconducting a business amdertaking has a duty or
obligation under thisAct, an officer of the personconductingthe
business or undertaking must exercisediligence to ensurtat the
personconducting the business or undertaking comphgl that
duty or obligation.

Notel Officerd seethedictionary.

Note 2 Person includesa corporation an unincorporated association and a
partnership (see dictionary ahdgislation Act s160).

Note 3 A reference to an Act includes a reference to statutory instruments made
or in force under the Act, includiregregulatiorand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

(2) Subject to subsectiq3), the maximum penaltgapplicable under
division 2.5 (Offences and penaltie®yr an offence relatingo the
duty of an officer under this section is tm@ximum penalty fixed for
an officer of apersonconducting a business andertaking forthat
offence.
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Part 2

Health and safety duties

Division 2.4 Duty of officers, workers and other persons
Section 27
(3) Despite anything to the contrarysaction33 (Failureto comply with

(4)

(5)

health and safety dudycategory3), if the duty or obligation of a
personconductinga business oundertakingwas imposed under a
provision other than g@rovision of division2.2 (Primary duty of
care) division 2.3 (Further duties opersonsconducting businesses
or undertakings)or this dvision, the maximumpenalty under
section33 for anoffence by arofficer undersection33 in relation to
the duty orobligation is the maximum penalty fixed under the
provision creating the duty or obligation for emdlividual who fails

to comply with the duty oobligation.

An officer of apersoncorducting a businessr undertaking may be
convicted or found guiltyf an offence under this Act relating to a
duty under this section whether or not tpersonconducting the
business owundertaking has beetonvicted or found guilty of an
offence under tis Act relating to the duty or obligation.

In this section
due diligencencludes takingeasonable steps

(a) to acquire and keep ttp-date knowledge ofvork health and
safety matters; and

(b) to gain an understanding of the nature ofdperations of the
business or undertaking tife personconducting the business
or undertaking and generally of the hazards el associated
with those operations; and

(c) to ensurdhat thepersonconducting théusiness or undertaking
has available for useand uses, appropriate resources and
processes to eliminate or minimise riskshialth and safety
from work carried out apart of the conduct of the business or
undertaking; and

(d) to ensurehat thepersonconducting thdusiness or undertaking
has appropriateprocesses for receiving and considering
information regarding incidents, hazards amdks and
responding in a timely way thatinformation; and
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Health and safety duties Part 2
Duty of officers, workers and other persons Division 2.4

Section 28

(e) to ensurghat thepersonconducting théusines or undertaking
has, and implementprocesses for complying witmy duty or
obligation of thepersonconducting thdusiness or undertaking
under this Act; and

() to verify the provision and use of the resources and processes
referred tan paragaphs(c) to (e).
Examplesd par (e)

The duties or obligations under this Act of a person conducting a business or
undertaking may include:

1 reporting notifiable incidents

1 consulting with workers

1  ensuring compliance with notices issued urtbir Act

1 ensuring the provision of training aim$truction to workers about work health

andsafety
1 ensuringthat health and safety representatives receive their entitlements to
training
28 Duties of workers

While at work, a worker mugt
(a) take reasonable care fois or herown health and safety; and

(b) take easonable carthat his or heracts oromissons do not
adversely affect the laéth and safety of othgrersonsand

(c) comply, so far asthe worker is reasonablgble, with any
reasonablenistructionthat isgiven by the person conducting the
busines®r undertaking to allow the person to compdigh this
Act; and

Note A reference to an Act includes a reference to statutory instruments
made or in force under the Act, includiagegulatiorand any law
or instrument applied, adopted or incorporated by the Act (see
Legislation Act s104).
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Part 2 Health and safety duties
Division 2.5 Offences and penalties

Section 29

(d) cooperate witlanyreasonable policy @rocedure of the person
conducting thebusiness or undertaking relating to health or
safety at the workpladdathas been notifietb workers.

29 Duties of other persons at the workplace

A person at a workplace (whether or not peeson has another duty
underthis part) musi

(a) take reasonable care fois or herown health and safety; and

(b) take reasonable catbat his or heracts oromissions do not
adversely affect the healdmd safety of othgversonsand

(c) comply, so far asthe person is reasonably able, wihy
reasonable instructidhat isgiven by the person conducting the
business or undertaking to allow the person conducting the
busines or undertaikg to comply with this Act.

Note A reference to an Act includes a reference to statutory instruments
made or in force under the Act, includiagegulatiorand any law
or instrument applied, adopted or incorporated by the Act (see
Legislation Act s104).

Division 2.5 Offences and penalties

30 Health and safety duty
In this division
health and safety dutyneans auty imposed undér
(a) division2.2(Primary dity of caré; or

(b) division 2.3 (Further duties opersonsonducting businesses or
undertakingy or

(c) division 2.4 (Duty of officers, workers and othperson
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Health and safety duties Part 2
Offences and penalties Division 2.5

Section 31

31
(1)

(2)

3)

Reckless conductd category 1
A person commits eategoryl offenceif d
(a) the person has a health and safety duty; and

(b) the person, without reasonable excuse, engages in conduct that
exposes an individual to whom that duty is owed to a risk of
death or serious injury or illness; and

(c) the person is reckless as to the tskan individual of death or
serious injury or illness.

Maximum penalty:

(a) inthe case of an offence committedanjindividual (other than
as a person conducting a business or undertaking or as an officer
of a personconducting a business or underta§d $300 000,
imprisonment for §earsor both; or

(b) inthe case of an offence committeddnindividual as a person
conducting a business or undertaking or as an officer of a person
conducting a business or undertaking600 000, imprisonment
for 5yearsor both or

(c) in the case of an offence committed by a body corpérate
$3 000 000.

Note Strict liability applies to 1) (a) (sees 12A).

The prosecutiorhasthe burden of provinghat theconduct was
engaged in without reasonalehecuse.

A category 1 offence is declared to be an indictable offence.

Note An indictable offence is an offence punishable by imprisonment for
longer than 2 years or an offence declared by an ACT law to be an
indictable offence (seleegislation Act s 190(1)).
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Part 2 Health and safety duties
Division 2.5 Offences and penalties

Section 32

32 Failure to comply with health and safety dutyd category 2
A person commits aategory?2 offenceif d
(a) the person has a hdaknd safety duty; and
(b) the person fails to comply with that duty; and

(c) the failure exposes an individual to a risk of death or serious
injury or illness.
Maximum penalty:

(a) inthe case of an offence committeddnindividual (other than
as a person conducting a business or undertaking or as an officer
of a person conducting a business or undertadir$j)s50 000;
or

(b) inthe case of an offence committeddnindividual as a person
conducting a business undertaking or aeofficer of a person
conducting a business or undertakin§300 000; or

(c) in the case of an offence committed by a body corpérate
$1 500 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

33 Failure to comply with health and safety dutyd category 3
A person commits aeategory3 offenceifd
(a) the person has a health and safety duty; and
(b) the person fails to comply with that duty.

Maximumpenalty:
(a) inthe case of an offence committeddnjindividual (other than

as a person conductiagousiness or undertaking or as an officer
of a person conducting a businessiodertakingd $50 000; or
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Health and safety duties Part 2
Offences and penalties Division 2.5

Section 34

34

(1)

(2)

3)

(b) inthe case of an offence committeddnindividual as aperson
conducting a business undertaking or as an officer of a person
conducting a business or undertaking100 000; or

(c) in the case of an offence committed by a body corpérate
$500 000.

Note Strict liability applies to each physical element tifis offence
(sees12A).

Exceptions

A volunteer does not commit an offence unttés dvision for a
failure to comply with a healtand safety duty, except a duty under
section28 (Dutiesof workerg or section29 (Duties of otherpersons
attheworkplacsg.

An unincorporated association does not conamibffence under this
Act, and is not liable for eivil penalty under this Act, for a failure to
comply with a duty or obligation imposed on thaincorporated
association under this Act.

Note A reference to an Act includes a reference to statutory instruments made
or in force under the Act, including regulations and any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

HoweveDB

(@) an officer of an unincorporatedssociation(other than a
volunteer)may be liable for a failure to complyith a duty
undersection27 (Duties ofofficers); and

(b) a member of amnincorporated association may be liable for
failure to comply with a duty undeection28 or 29.
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Part 3 Incident notification

Section 35
Part 3 Incident notification
35 What is a notifiable incident

In this Act

notifiable incidentmean$
(@) the death of a person; or
(b) aserious injury or iliness of a person; or

(c) adangerous incident.

36 What is a serious injury or illnessd pt 3
(1) In this part

serious injury or illness of a personmeans an injury or illness
requiring the person toaved

(a) immediatetreatment as an4patient in a&hospital; or
(b) immediate treatment fér
(i) the amputation ofny part ofhis or herbody; or
(i) a serious head injury; or
(iii) a serious eye injury; or
(iv) aserious burn; or

(v) the separation diis or herskin from anunderlying tissue
(such aglegloving or scalping)or

(vi) a spinal injury; or
(vii) the loss of a bodilyunctiory or

(viii) serious lacerations; or
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Incident notification Part 3

Section 37

(c) medical treatment within 48oursof exposure to aubstance,

andincludesany otherinjury or illness prescribed byegulationbut
does notnclude an illness or injurgf aprescribedind.

Note Power to make a regulation includes power to make different provision
for different classes (séegislation Act s 48).

(2) In this section:

medical treatmentneans treatment byraedical practitioner.

37 What is a dangerous incidentd pt 3
In this part

dangerous incidentneans amcidentin relation to a workplactat
exposes avorker orary other person to a serious risk tpersoris
health or safety emanating from ammediate or imminent exposure
tod

(a) an uncontrolled escape, spillage or leakaige substance; or
(b) an uncontrolled implosion, explosion or fi;

(c) an uncontrolled escape of gas or steam; or

(d) an uncontrolled escape of a pressursdastane; or

(e) electric shock; or

(f) the fall or release from a heightarfy plant,substance or thing;
or

(g) the collapse, overturning, failure orafunction of, or damage
to, any plant that is required to be authorised for use
accordance with theegulation or

(h) the collapse or partial collapse of a structuore;

(i) the collapse or failure of an excavation or ay shoring
supporting an excavation; or
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Part 3

Section 38

Incident notification

38

(1)

(2)

3)

() the inrush of water, mud g@as in workingsin an underground
excavation or tunnel; or

(k) the interruption of the main system eEntilation in an
underground excavation turnnel; or

() any othereventprescribed byegulation

butdoes not include an incideot aprescribedind.

Note Power to make a regulation includes power to make different provision
for different classes (séegislation Act s 48).

Duty to notify of notifiable incidents

A person who conducts a business or undertaking must ensure that
the regulator is notified immediately after becoming aware that a
notifiable incident arising out of the conduct of the business or
undertaking has occurred.

Maximumpenalty:
(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

The notice must be given in accordance with $eistion and by the
fastest possible means.

The notice must be givén
(a) by telephone; or
(b) in writing.

Note The written noticecanbe given by facsimile or email, see thegislation
Act, pt 19.5.
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Incident notification Part 3

Section 38

(4) A persongiving notice by telephone must
(a) give the details of the incident requestedhsy regulator; and

(b) if required by the regulator, give a writtantice of the incident
within 48 hoursof thatrequirement being made.

(5) A written notice must be in a form, or contaive details, approved
by the regulator.

Note If a form is approved undex277for a written notice, the form must be
used.

(6) If the regulator receives a notice by telephoneanditten notice is
not required, the regulator musgfive the person conducting the
business oundertaking

() details of the information received; or
(b) an acknowledgement of receiving the notice.

(7) A person conducting a business or undertaking must keep a record of
eachnotifiable incident for at leastyears from the day that notice of
the incident is given to the regulator under this section.

Maximumpenalty:

(@) inthe case of an individu&l$5 000; or
(b) in the case of a body corporat&25000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(8) Despite anything else in this section, if a notifiable incident for which
notice is required to be given is reportedaccordance withthe
Dangerous Substances Act 20t reporting undehatAct is taken
to be adequate notice of the incidértthe purposes of this Act
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Part 3 Incident notification

Section 39

39 Duty to preserve incident sites

(1) The persa with management or control of a workplace at which a
notifiable incident has occurred must ensure so far as is reasonably
practicable, that the site where the incident occurred is not disturbed
until an inspector arrives at the site or any earlier tihm &n
inspector directs.

Maximumpenalty:
(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(2) In subsectiorfl) areference to a site includes any plant, substance,
structure or thing associated with the notifiable incident.

(3) Subsectia (1) does not preveratry actiord
(a) to assist an injured person; or
(b) toremove a deceased person; or

(c) thatisessentiato make the site safe ornainimise the isk of a
furthernotifiable incident; or

(d) that isassociated with a police investigatian;

(e) for which an inspector or the regulator lgiagen permission.
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Section 40

Part 4

40

Authorisations

Meaning of authorisedd pt 4
In this part

authorised means authorised by lecence, permit, registration or
other authorityhowever described) as requiredregulation.

41 Requirements for authorisation of workplaces
A person must not conduct a businessimaertaking at a workplace
or direct or allow a worker to carry out work at a workplade if
(a) a regulatiorrequires the workplace or workplaces in that class
of workplace to be authorised; and
(b) the workplace is not authorised in accordance wite t
regulation
Maximumpenalty:
(@) inthe case of an individu&@l$50 000; or
(b) in the case of a body corporat&250 000.
Note Strict liability applies to each physical element of this offence
(sees12A).
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Part 4 Authorisations
Section 42
42 Requirements for authorisation of plant or substance
(1) A person must not use plantasubstance at a workplacé if
(a) a regulation requires the plant or substance or its design to be
authorised; and
(b) the plant or substance or its design is not authorised in
accordance with the regulation
Maximum penalty:
(a) inthe case of an individu&l$20 000; or
(b) in the case of a body corporat&100 000.
Note Strict liability applies to each physical element of this offence
(sees12A).
(2) A person who conducts a businessindertaking must not direct or
allow a worker to use the plant or substance at a workplkace if
(a) a regulation requires the plant or substance or its design to be
authorised; and
(b) the plant or substance or its design is not authorised in
accordancevith the regulation
Maximum penalty:
(2) inthe case of an individu&l$20 000; or
(b) inthe case of a body corporat&100 000.
Note Strict liability applies to each physical element of this offence
(sees12A).
43 Requirements for authorisation of work
(1) A person must not carry out work at a workplaée if
(a) aregulation requires the work, or class of work, to be carried out
by, or on behalf of, a person who is authorised; and
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Authorisations Part 4

Section 44

(b) the person, or the person on whose behalf the work is carried
out, is not authorised in accordance with the regulation.

Maximum penalty:

(@) inthe case of an individu&l$20 000; or

(b) in the case of a body corporat&100 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(2) A person who conducts a business or undertaking must not direct or
allow a worker to carry out work at a workplace if

(a) aregulation requires the work, or class of work, to be carried out
by, or on behalf of, a person who is authorised; and

(b) the person, or the person on whose behalf the work is to be
carried out, is not authorised in accordance with the regulation.

Maximumpenalty:
(@) inthe case of an individu&l$20 000; or
(b) in the case of a body corporat&100 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

44 Requirements for prescribed qualifications or experience
(1) A person must not carry out work at a workplace if

(a) aregulation requires the work, or class of work, to be carried out
by, or under the supervision of, a person who has prescribed
qualifications or experience; and
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Part 4 Authorisations
Section 45
(b) the person does not have the prescribed qualifications or
experience or the work is not carried out under the supervision
of a person who has the prescriloglifications or experience.
Maximum penalty:
(a) inthe case of an individu&l$20 000; or
(b) inthe case of a body corporat&100 000.
Note Strict liability applies to each physical element of this offence
(sees12A).
(2) A person who conducts a $iness or undertaking must not direct or
allow a worker to carry out work at a workplace if
(a) aregulation requires the work, or class of work, to be carried out
by, or under the supervision of, a person who has prescribed
qualifications or experiencend
(b) the worker does not have the prescribed qualifications or
experience or the work is not carried out under the supervision
of a person who has the prescribed qualifications or experience.
Maximum penalty:
(@) inthe case of an individu@l$20 000; or
(b) in the case of a body corporat&100 000.
Note Strict liability applies to each physical element of this offence
(sees12A).
45 Requirement to comply with conditions of authorisation
A person must comply with the conditions of @authorisation given
to that person under a regulation.
Maximum penalty:
(@) inthe case of an individu&l$20 000; or
(b) in the case of a body corporat&100 000.
Note Strict liability applies to each physical element of this offence
(sees12A).
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Consultation, representation and participation Part 5
Consultation, cooperation and coordination between duty-holders Division 5.1

Section 46

Part 5 Consultation, representation and
participation

Division 5.1 Consultation, cooperation and
coordination between duty-holders

46 Duty to consult with other duty-holders

If more than one person has a dutyelation tathe same matter under
this Act, each person with the duty must, so far as is reasonably
practicable, consult, eoperate and cordinate activities with all
otherpersonsavho have a duty in relation to the same matter.

Note A reference to an Act includes a reference to statutory instruments made
or in force under the Acincluding a regulatioand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

Maximumpenalty:

(@) inthe case of an individu&l$20 000; or

(b) in the case of a body corporat&100 000.

Note Strict liability applies to each physical element of this offence
(sees12A).
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Part 5

Consultation, representation and participation

Division 5.2 Consultation with workers

Section 47
Division 5.2 Consultation with workers
a7 Duty to consult workers

(1)

(2)

(3)
48
1)

The person conducting a business or undertaking must, so far as is
reasonably practicable, consult, in accordance with this division and
the regulation with workers who carry out work for the business or
undertaking who are, or are likely to be, direetfiected by a matter
relating to work health or safety.

Maximumpenalty:

(@) inthe case of an individu&l$20 000; or

(b) in the case of a body corporat&100 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

If the person conducting the businessiodertaking and the workers
have agreed tprocedures for consultation, the consultation nbeast
in accordance witthose procedures.

The agreed procedures must not be inconsistintsection48.

Nature of consultation
Consultation under this division requides

(@) that relevant information about the matter shared with
workers; and

(b) thatworkers be given a reasonablgportunityd

(i) to express their views and to raiserk health or safety
issues in relation to thmatter; and

(i) to contribute to the decisiemakingprocess relating to the
matter; and
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Consultation, representation and participation Part 5
Consultation with workers Division 5.2

Section 49

(c) that theviews of workers are taken insxcount by the person
conducting théusiness oundertaking; and

(d) that theworkers consulted are advised of thetcome of the
consultation in a timelynanner

(2) If the workers are represented by a health safdty representative,
the consultation mustvolve thatrepresentative.
49 When consultation is required

Consultation under this idsion is requiredin relation to the

following health and safety matters

(@) when identifying hazards and assessing tiskealth and safety
arising from the workcarried out or to be carried out by the
budgness or undertaking;

(b) when making decisions about waysedliminate or minimise
those risks;

(c) when making decisions about the adequaiciacilities for the
welfare of workers;

(d) when proposing changésatmay affect thénealth or safety of
workers;

(e) when making decisions about the procedime3
(i) consulting with workerspr
(i) resolving work health or safety issuedre workplace; or
(i) monitoring the health of workers; or
(iv) monitoring the conditions asny workplace under the

management orcontrol of the person conducting the
business or undertaking; or
(v) providing information and training favorkers;
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Section 49A

() when carrying ouany other activityprescribed byegulationfor
the purposes dhis section

Division 5.3 Health and safety representatives
Subdivision 5.3.1A Definitions

49A Meaning of major construction projectd pt 5

(1) For this part, anajor construction projectis a project involving
construction verk with a contract price that is more tidan

(a) $5 000000; or

(b) if a regulation prescribes another amd@utite prescribed
amount.

(2) However, amajor construction projectoes not include a project in
which construction work involves only the constiion of a single
dwelling house.

(3) In this section:

construction world see the Work Health and Safety
Regulation2011, dictionary.

contract price for a major construction prego

(&) means the contract price agreed with the principal contractor
before work starts on the project; but

(b) does not include any variations to the contract price made
during the project.
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Health and safety representatives Division 5.3

Section 49B

49B

49C

(1)

(2)

3)

(1)

(2)

Meaning of principal contractord pt 5

In this part, a person conducting a business or undertaking that
commissions a major construction project is, subject to this section,
the principal contractorfor the project.

If the person mentioned in subsect{@ engages another person
conductirg a business or undertaking as principal contractor for the
major construction project and authorises the person to have
management or control of the workplace and to discharge the duties
of a principal contractor under this division, the person so engaged
is theprincipal contractorfor the project.

A construction project has only 1 principal contractor at any specific
time.

Note A person with management or control of a workplace must comply with
s20.

Meaning of eligible uniond div 5.3
In this division:

eligible union, for a major construction project, means a registered
employee association that is eligible to represent the industrial
interests of 1 or more workers carrying out work in connection with
the project.

In this section:

registered employee associatidrsee theFair Work Act 2009
(Cwlth), sectionl2.
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Division 5.3 Health and safety representatives
Section 50

Subdivision 5.3.1 Request for election of health and safety

50

50A

(1)
(2)

3)

representatives

Request for election of health and safety representative

A worker who carries out work for a businessindertaking may ask
the person conducting tHmusiness or undertaking to facilitate the
conduct ofan election fofl or more health and safetgpresentatives
to represent workers who carry outork for the business or
undertaking.

Consultation with eligible unionsd major construction
project
This section applies in relation to a major construction project.

The principal contractorof the major construction project must,
before work on the project commences, consult with each eligible
union for the project about the following:

(@) the number and composition of work groups to be represented
by health and safety representatives onntiagor construction
project;

(b) the number of health and safety representatives and deputy
health and safety representatives (if any) to be elected,;

(c) anything else prescribed by regulation.

Maximum penalty:
(a) inthe case of an individu@l$10000;0r

(b) in the case of a body corporat&50000.

Note Strict liability applies to each physical element of this offence
(sees12A).

Subsection (2) does not apply if the regulator has, under
section50B, exempted the principal contractor from comptywith
this section.
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Section 50B

50B

(4)

(5)

(6)

(7)

(1)

For the purposes of subsection (2), the principal contractor must give
each eligible union written notice of the major construction project
and the requirement to consult with the union about the matters
mentioned in subsectiog),

Note For how documents may be given, seeltbgislation Act pt19.5.

The notice must include a statement that, if the eligible union wants
to participate in the consultation, the union must respond, in writing,
to the notice not later than 14 days after receiving the notice.

The principal contractor is taken to hawensulted with an eligible
union ifd

(a) the principal contractor gives the eligible union a notice under
subsectior{4); and

(b) the union fails to respond to the notice within the time
mentioned in subsectiob)(

To remove any doubt, this sectidones not give an eligible union a
right of entry to the workplace.
Exemption from certain requirements under this part

On application by the principal contractor for a major construction
project, the regulator may, by written notice, exempt thecjpal
contractor from complying with 1 or more of the following sections:

(@) section50A;
(b) section 50C;
(c) section 52 (2) (a) (Negotiations for agreement for work group);

(d) section 72A (Obligation to train health and safety
representativés mgor construction project);

(e) a regulation under section 75 (Health and safety committees)
requiring the principal contractor to establish a health and
safety committee;
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Part 5

Division 5.3

Section 50C

Consultation, representation and participation
Health and safety representatives

(2)

(3)

(4)

50C

(1)
(2)

(f) section 79A (Obligation to train health and safety committee
memberd major congruction project).

The exemption is subject to the conditions stated in the notice of
exemption.

The regulator may issue guidelines in relation to the matters that
may be taken into account when deciding whether to exé¢nept
principal contractor for a major construction projécm complying

with section 50A.

A guideline is a notifiable instrument.
Note A notifiable instrument must be notified under thegjslation Act

Election of health and safety representativesd major
construction project

This section applies in relation to a major construction project.

The principal contractor for the major construction project must,
when work starts at thgroject, facilitate the conduct of an election

of 1 or more health and safety representatives to represent workers
who carry out work for the project.

Subdivision 5.3.2 Determination of work groups

51 Determination of work groups
(1) This section appl®ifd
(@) a request is made under section 50 (Request for election of
health and safety representative); or
(b) the principal contractor for a major construction project is
required, under section 50C (2), to facilitate the conduct of an
election.

(1A) The person conducting the business or undertaking, or the principal
contractor, must facilitate the determination of 1 or more work
groups of workers.
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Section 52

52

(2)

3)

(1)

(2)

3)

(4)

The purposeof determining a work group is téacilitate the
representation of workers the workgroup byl or more health and
safetyrepresentatives.

A work group may be determined for workers hbr more
workplaces.
Negotiations for agreement for work group

A work group is to be determined by negotiatiand ageement
betweeid

(a) the person conducting the businessimdertaking; and

(b) the workers who will form the work group otheir
representatives.

The person conducting the business or undertaking must take all
reasonable steps to commence negotiations with thieevgdr

(a) for a major construction projetctwhen work on the project
commences; or

(b) in any other cage within 14days after the day a request is
made under section 50 (Request for election of health and
safety representative).

The purposeof the regotiations is to determifie

(a) the number and composition of work groupsbe represented
by health and safetgpresentatives; and

(b) the number of health and safetgpresentatives and deputy
health and safetsepresentatives (dny) to be elected; and

(c) the workplace or workplaces to which thwrk groups will
apply.
The parties to an agreemeaxncerninghe determination of a work

group or groupsmay, at any timenegotiate a variation of the
agreemeat.
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Section 53

(5) The person conducting the business or undertaking must, if asked by
a worker, negotiate with the worksrrepresentative in negotiations
under this section (including negotiations for a variation of an
agreement) and must not exclude the reprasigat from those
negotiations.

Maximum penalty:

(a) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(6) A regulation may prescribe the mattetbat must be taken into
account in negotiations foand determination gfwork groups and
variations ofagreements concernimgprk groups.

(7) In this section:

person conducting a business or undertakimggludes the principal
contractor for a major construction project.

53 Notice to workers

(1) The person conducting a business or undertaking involved in
negotiations to determine a work group must, as soon as practicable
after the negotiations are completed, notify the workers of the
outcome of the negotiations and of any work groups determined by
agreement.

Maximumpenalty:
(@) inthe case of an individu&l$2 000; or
(b) inthe case of a body corporat&10 000.

Note Strict liability applies to each physical element of this offence

(sees12A).
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Section 54

(2)

54
(1)

(2)

3)

The person conducting a business or undertaking involved in
negotiations for the variation of an agreement concerning the
determination of a work group or groups must, as soon asqaialeti
after the negotiations are completed, notify the workers of the
outcome of the negotiations and of the variation (if any) to the
agreement.

Maximum penalty:

(@) inthe case of an individu&l$2 000; or
(b) in the case of a body corporat&10000.

Note Strict liability applies to each physical element of this offence
(sees12A).

Failure of negotiations

If there is a failure of negotiatiorigcluding negotiationsoncerning
the variation of an agreemepdiny persorwho is or would be party
to the negotiations magsk the regular to appoint an inspector for
the purposes dhis section.

An inspector appointed under subseti{ib) maydecid®

(@) the mattersreferred toin section52 (3) (Negotiations for
agreement for work grojr anyof thosemattes which is the
subject of thgoroposed variation (as the case requjres)

(b) thatwork groups should not be determiregdhat the agreement
should not be varied (as the case requires)

Forthe purposes dhis section, there is a failuoé negotiations

(a) the person conducting the business or undertaking has not
taken all reasonable steps to commenegotiations with the
workers and negotiations have not commeced

(i) for a major construction projettwhen work on the
project commences; or
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Section 55

(i) within 14 days aftethe daya request is made under section
50 (Request for election of health and safety
representative)pr

(i) within 14days afterthe daya party to the agreement
requests the variation of the agreement; or

(b) agreement cannot be reached on a matdating to the
determination of a work groujor the variation of an agement
conerning a work group)within a reasonable time after
negotiationsommence.

(4) A decision under this section is taken to beagmneement under
section52.

(5) In this section:

person conducting a business or undertakimggludes the principal
contractor for a major construction project.

Subdivision 5.3.3 Multiple-business work groups

55 Determination of work groups of multiple businesses

(1) Work groups may be determined for workegesrying out work for
2 ormorepersmsconducting businesses or undertakings@tmore
workplaces.

Note For a major construction project to whicb®@A applies, the principal
contractor for the project must consult with the eligible unions for the
project before work commences on titeject (see s 5042)).

(2) The particulars of the work groups are to Hetermined by
negotiation and agreement, accordance witlsection56, between
each of thggersonsonducting the businesses or undertakanys the
workers.

(3) The parties to angreement concerning the determination of a work
group or groupsmay, at any time, negotiate a variation of the
agreement.
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Section 56

56

(4) The determination of or more work groupsinder this subdivision
does nad

(@) prevent the determination under thisubdivision or
subdivision5.3.2 (Determination of work groups)f any other
work group of the workersoncernegor

(b) affectanywork groups othose workersthathave already been
determined under thsubdivision orsubdivision 5.3.2

Negotiation of agreement for work groups of multiple
businesses

(1) Negotiationsconcerningvork groups under thisubdivision must be
directed only at théollowing:

(&) the number and composition of work groupsbe represented
by health and safetgpresentatives;

(b) the number of health and safetgpresentatives and deputy
health and safetsepresentatives (dny) for each work group;

(c) the workplace or workplaces to which thwrk groups will
apply;

(d) the businesses amdertakings to which theork groups will
apply.

(2) A personconducting a business or undertakimgst, if asked by a
worker, negotiate with the work@r representative in negotiations

under this section (including negotiations for a variation of an
agreement) and must not exclude the representative from those

negotiations.

Maximumpenalty:
(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of thoffence
(sees12A).
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Section 57

(3) If agreement cannot be reached on a matwdating to the
determination of a work groypr a variation of an agreememtithin
a reasonable time after negotiatiom™mmence under this
subdivision, any party tothe negotiations ay ask the regulator to
appointan inspector to assist the negotiations in relatiorthéd
matter.

(4) A regulationmay prescribe the mattetbat must be taken into
account in negotiations fand determination of work groups and
variations ofagreements

57 Notice to workers

(1) A person conducting a businessor undertaking involved in
negotiations taletermine a work group must, as soompcticable
after the negotiations are completathtify the workers of the
outcome of thenegotiationsand of any work groups determinby
agreement.

Maximum penalty:

(@) inthe case of an individu&l$2 000; or
(b) inthe case of a body corporat&10000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(2) A person conducting a business or undertakingolved in
negotiations for the variation of an agreement concerning the
determination of a work group or groups must, as soon as practicable
after the negotiations are completed, notify the workers of the
outcome of the negotiations and of the variation (if any) to the
agreement.

Maximum penalty:
(a) inthe case of an individu&l$2 000; or
(b) in the case of a body corporat&10000.

Note Strict liability applies to each physical element of this offence

(sees12A).
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Section 58

58

59

(1)

(2)

Withdrawal from negotiations or agreement involving
multiple businesses

A party to a negotiation for an agreement, or toagmeement,
concerninga work group under thisubdivision may withdraw from
the negotiation oagreement anytime by giving reasonable notice
(in writing) to the other parties.

If a party withdraws from an agreemesdncerninga work group
under this subdivisiah

(a) the other parties must negotiate a variatiothebagreement in
accordane with section56 (Negotiation of agreement for work
groups of multiple businesgeand

(b) the withdrawal does not affect the validity thfe agreement
between the other partiestime meantime.

Effect of subdivision on other arrangements

Toavoiddoubt nothing in this sbdivisionaffects the capacity &or
more personsconducting businesses or undertakings and their
workers to enter into other agreements or matker arrangements,

in addition to complying withhis part, concerninghe represatation

of those workers.
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Section 60

Subdivision 5.3.4 Election of health and safety
representatives

60 Eligibility to be elected
A worker i

(a) eligible to be elected as a health and safepyesentative for a
work group only ifhe or shds a member othat work group;
and

(b) not eligible to be elected as a health aafkty representative if
he or shes disqualified undesection65 (Disqualification of
health and safety representativigem being éhealth and safety
representative.

61 Procedure for election of health and safety
representatives

(1) The workers in a work group may determine hamvelection of a
health and safety representatisethe work group is to be conducted.

(2) However, an election must comply witthe procedures(if any)
prescibed by regulation

(3) If a majority of the workers in a work group determine, the election
may be conducted with thessistance of a union or other person or
organisation.

(4) The person conducting the business or undertaking to which the work
group relates must provide any resources, facilities and assistance that
are reasonably necessary or are prescribete@lationto enable
elections to be conducted.

Maximumpenalty:
(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of this offence

(sees12A).
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Section 62

62
1)

(2)

63

64
(1)

(2)

3)

Eligibility to vote

A health and safety representative for a woirdup is to be elected
by members ofhat work group.

All workers in a work group are entitled to vdte the election of a
health and safetsepresentative fahatwork group.

When election not required

If the number of candidates falection as a healtnd safety
representative for a work group equtde number of vacancies, the
election need not beonducted and each candidate is to be taken to
have been elected as a health and saégtsesentative for the work

group.
Term of office of health and safety representative

A health and safety representative for a wgrup holds office for
3years

However a person ceases to hold office as a healil safety
representative for a work groupdif

(a) the person resigns ashealth and safetgpresentative for the
work group by writtemotice given to the person conducting the
relevant business or undertaking; or

(b) the person ceases to be a worker in the \gookip for whichhe
or shewas elected asleealth andsafety representative; or

(c) the person is disqualified undeection65 (Disqualification of
health and safety representativé®m acting as a health and
safetyrepresentative; or

(d) the person is removed frothat position by amajority of the
memlers of the work groum accordance with theegulation

A health and safety representative is eligibleréeglection.
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Section 65
65 Disqualification of health and safety representatives

(1) An application maye made to thagistrates Courto disqualify a
health and safetyepresentative on the groutitht therepresentative
has

(a) exercisedapower or performed functionasa health and safety
representative for amproperpurpose or

(b) used or disclosednyinformationhe or shecquired as health
and safety representatif@ apurposeother than in connection
with the role of health and safety representative.

(2) The followingpersonsnay make an applicatiaimder this section:
(a) any person adversely affecteddy

(i) the exercise of power or the performance offanction
referred tan subsectia (1) (a); or

(i) the use or disclosure of informatioreferred to in
subsectia (1) (b);

(b) the regulator.

(3) If thecourtis satisfedthata ground in subsectiq1) is made out, the
court may disqualify thehealth and safety representative for a
specifiedperiod or indefinitely.

66 Immunity of health and safety representatives

A health and safety representative ispersonally liable for anything
done or omitted tbe donédn good faitl®d

(a) in exercising gower or performing &unctionunder this Act;
or
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Section 67

67

(1)

(2)

3)

(b) inthe reasonable beli#fat thething wasdone or omitted to be
done in the exercisef apower ortheperformance of &unction
under this Act.

Note A reference to an Act includes a reference to statutory instruments made
or in force under the Acincluding a regulatioand any law or instrument
applied, adopted or incorporated by the Ace(segislation Act s104).

Deputy health and safety representatives

Each deputy health and safety representative f@or& group is to
be elected in the same way abealthand safety representative for
the workgroup.

If the health and safety representative for a vgpdup ceases to hold
office or is unable (becausaf absence omlrny other reason) to
exercise thg@owers or perform th&nctiors of a health andafey
representative under this Act

(a) the powers andunctiors may be exerciseor performedby a
deputy health and safetgpresentative for the work group; and

(b) this Act applies in relation to the depubealth and safety
representativeas if he or she were thehealth and safety
representative

Note A reference to an Act includes a reference to statutory instruments made
or in force under the Acincluding a regulatioand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

Section64 (Term of office of health and safety representadfive
section65 (Disqualification of health and safety representajives
section66 (Immunity of health and safety representatjvesd
section72 (Obligation to train health and safety representalives
apply to deputy healtand safety representatives in the same way as
theyapply to health and safety representatives.
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Section 68

Subdivision 5.3.5 Powers and functions of health and
safety representatives

68 Powers and functions of health and safety
representatives

(1) Thepowers andunctiors of a health and safetgpresentative for a
work group aré

(a) to represent the workers in the waloup inmatters relating to
work health and safetgnd

(b) to monitor the measures taken by the personducting the
relevant business ondertakingor thatpersoids representative
in compliance with this Act in relation twworkers in the work
groupg and

(c) to investigate complaints from members tbeé work group
relating to work health angafety; and

(d) toinquire into anythinghatappears to be sk to the health or
safety of workers in th&ork group, arising from the conduct of
thebusiness or undertaking.

Note A provision of a lanthatgives a person functionalso gives the person

powers necessary and convenient to exerciséutietion(seelegislation
Act, s196).

(2) In exercisingapower or performing &unction, the heal and safety
representative may

() inspect the workplace @ny part of theworkplace at which a
worker in the worlgroup work$

(i) atanytime after giving reasonableotice to the person
conducting théusiness or undertaking thiat workplace;
and
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Section 68

(b)

(€)

(d)

(€)
(f)

(¢))

Note

(i) atanytime, without notice, in the eveof an incident, or
any situationinvolving a serious risk to the healthsafety
of a person emanating from ammediate or imminent
exposure to hazard; and

accompany an inspector during an inspectibthe workplace
or part of the workplageat which a worker in the work group
works;and

with the consent of a workethat the health and safety
representative represents,gyesent at an intervieaoncerning
work health ad safety between the worker @d

(i) an inspector; or

(i) the person conducting the businessiodertaking athat
workplace or theersoids representative; and

with the consent af or more workershat thehealth and safety
representativeepresents, be present at an interve®ncerning

work health and safety betweengeoup of workers, which
includes thevorkers who gave the consermgda

(i) an inspector; or

(i) the person conducting the businessiodertaking athat
workplace or theersoiis representative; and

request the establishment of a health saféty committee; and

receive informatiorconcerningthe work health and safety of
workers in the worlgroup; and

whenever necessary, request the assistafreney person

A health and safety representataleo has power undeiv 5.6to direct
work to cease in certain circumstancasd under div 5.7 to issue
provisional improvemermtotices.
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Section 69

(3) Despitesubsectia (2) (f), a health and safetsepresentative is not
entitled to have access tny personal or medical information
concerning a worker without the workés consent unless the
information is in &gorm tha®

(a) does not identify the worker; and

(b) could not reasonably be expected to leatthéoidentification of
the worker.

(4) Nothing in this Act impose®r is taken to impos@ duty on a health
and safety representatiirethatcapacity.

Note A reference to an Act includes a reference to statutory instruments made
or in force under the Acitfpcluding a regulatioand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

69 Powers and functions generally limited to the particular
work group

(1) A hedth and safety representative for a waioup may exercise
powers and perfornfunctions under this Act onlyin relation to
mattersthataffect, or may affect, workers thatgroup.

(2) Subsectiom (1) does not apply df

(a) there is a serious risk toealth or safetyemanating from an
immediate or imminengxposure to a hazatdataffects or may
affect a member of another work group; or

(b) a member of another work group asks for fiberesentativés
assistance,

and the health and safety representative @arnyeputy health and
safety representative) fahat other work group is found, after
reasonablénquiry, to be unavailable.
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Section 70

(3) In this section

another work groupmeansanother work group of workers carrgin
out workfor a business or undertaking to which the wogirdupthat
the health and safety representatrepresents relates.

Subdivision 5.3.6  Obligations of person conducting

70

business or undertaking to health and
safety representatives

General obligations of person conducting business or
undertaking

(1) The person conducting a business or undertakingdmust

(a) consult, so far as is reasonably practicable, on work health and

(b)

(©)

safety matters with any health and safety representative for a
work group of workers carrying out work for the business or
undertaking; and

confer with a health and safety representative for a work group,
whenever reasonably requested by the representative, for the
purpose of ensuring the health and safety efvilarkers in the
work group; and

allow any health and safety representative for the work group to
have access to information that the person has relating to

(i) hazards (including associated risks) at the workplace
affecting workers in the work grpuand

(i) the health and safety of the workers in the work group; and
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Section 70

Consultation, representation and participation
Health and safety representatives

(d)

(€)

(f)

(9)

(h)

with the consent of a worker that the health and safety
representative represents, allow the health and safety
representative to be present at an interview concerning work
health and safety between the workerdand

(i) an inspector; or

(i) the person conducting the business or undertaking at that
workplace or the pers@mrepresentative; and

with the consent of or more workers that the health and safety
representatie represents, allow the health and safety
representative to be present at an interview concerning work
health and safety between a group of workers, which includes
the wakers who gave the consent, &nd

() an inspector; or

(i) the person conductingéhbusiness or undertaking at that
workplace or the pers@mrepresentative; and

provide any resources, facilities and assistance to a health and
safety representative for the work group that are reasonably
necessary or prescribed by regidon to enale the
representative to exercise his or her powers or perform his or her
functions under this Act; and

Note A reference to an Act includes a reference to statutory instruments
made or in force under the Act, including a regulation and any law
or instrumeh applied, adopted or incorporated by the Act (see
Legislation Act s104).

allow a person assisting a health and safety representative for
the work group to have access to therkplace if that is
necessary to enable the assistance to be provided; and

permit a health and safety representative for the work group to
accompany an inspector during an inspection of any part of the
workplace where a worker in the work grouprks; and
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Section 71

(i) provide any other assistance to the health and safety
representative for the work group that may be required by
regulation

Maximum penalty:

(a) inthe case of an individu&l$10 000; or

(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of this offence

(sees12A).

(2) The person conducting a business or undertaking must allow a health
and safety representative to spesdch time as is reasonably
necessary to exercise his or her pmvand perform his or her
functions under this Act.

Maximumpenalty:

(@) inthe case of an individu&l$10 000; or

(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(3) Any time that a health and safety representatsgendsfor the
purposs of exercisinghis or her powers or performing his or her
functions underthis Act must be withthe pay thathe or shewvould
otherwise be entitled to receive for performinig or hernormal
duties duringhatperiod.

71 Exceptions from obligations under s 70 (1)

(1) This section applies despgection70 (1).

(2) The person conducting a business or undertaking musilioat a
health and safety representative to have access to any personal or
medical information concerning a worker without the wogker
consent unless the information is in a form dhat
(a) does not identify the worker; and
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Section 71

(b) could not reasonably be gacted to lead to the identification of
the worker.

Maximum penalty:

(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(3) Theperson conducting a business or undertaksngot required to
give financial assistance tohaalth and safety representative for the
purpose of thassistanceeferred tan section70 (1) (g).

(4) The person conducting a businessundertakingis not required to
allow a person assisting a headiid safety representative for a work
group to havexccessd the workplacé

(a) if the assistant has hats or heWWHS entrypermit revoked; or
(b) duringany periodtha®
(i) theassistatés WHSentry permit is suspendgor

(i) the assistant islisqualified from holding a WHS entry
permit.

(5) The person conducting a business or undertakiay refuse on
reasonable grounds to grant accesshe workplace to a person
assisting a health arséfety representative for a work group.

(6) If access is refused to a person assisting a heaith safety
representative under subsent{d), the health and safety
representative may ask thegulator to appoint an inspector tsias
in resolving the matter.
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Section 72

72
1)

(2)

3)

Obligation to train health and safety representatives

The person conducting a business or undertakiagt, if requested
by a health and safetyepresentative for a work group fohnat
busines®r undertaking, allow the health and safetpresentative to
attend a course dfaining inwork health and safetyat i

(a) approved by the regulator; and

(b) a coursethat thehealth and safetyepresentative is entitled
under theegulationto attencland

(c) subject to subsectid5), chosen by thehealth and safety
representative, iconsultation with the person conducting the
business or undertaking.

The person conducting the businessimdertaking musgt

(a) as soon agracticable within the period & monthsafter the
request is made, allow tlealth and safety representative time
off work to attend the course of training; and

(b) pay the course fees amahy other reasonableosts associated
with the health and safetrepresentativis attendance at the
course ofraining.

Ifd

(a) a health and safety representative represents a work group of the
workers of more than usiness or undertakingnd

(b) the person conductingny of those businesses or undertakings
has complied with this section relation tothe representative,

each of thgersonsonducting tbhse businesses or undertakings is to
be taken to have complied with this section relation to the
representative.
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Section 72A
(4) Any timethata health and safety representativgiien off work to

72A

(5)

(6)

(7)

(8)

(1)
(2)

attend the course of trainimgust be witlthepaythathe or shevould
otherwise be erited to receive for performindpis or hernormal
duties duringhatperiod.

If agreementannot be reached between fflerson conducting the
business or undertaking aride health and safety representative
within thetime required by subsecti¢?) as to the matterset out in
subsectias(1) (c) and (2), either partynay ask the regulator to
appoint an inspector tecide the matter.

The inspector may decide the matteaatordance with this section.

A person conducting a business or undertaking must allow a health
and safety representative to attend a course decided by the inspecto
and pay the costs decided by the inspector under subsgjtion
Maximum penalty:

(@) inthe case of an individu&l$10 000; or

(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

This section does not apply to a workplace to which se@én
applies.

Obligation to train health and safety representativesd
major construction project

This section applies in relation to a major construction project.

The principal contractor for the major construction project must
ensure the health and safety representative for the project attends a
course ofraining in work health and safety thadis

(a) approved by the regulator; and

(b) a course that the healtmdh safety representative is entitled
under the regulation to attend; and
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Section 72A

(c) subject to subsectiqi®), chosen by the health and safety
representative, inonsultation with the principal contractor.

(3) Theprincipal contractomust

(a) as soon as pracable within the period of Bionths afteithe
day the health and safety representative is elected, ensure the
health and safety representative has time off work to attend the
course of training; and

(b) pay the course fees and any other reasonable asstgiated
with the health and safety repres:c
course of training.

(4) Any time that a health and safety representative is given off work to
attend the course of training must be with the pay that he or she
would otherwise be éitled to receive for performing his or her
normal duties during that period.

(5) If agreement cannot be reached between the principal contractor for
the major construction project and the health and safety representative
within the time required by subsen (3) as to the matters set out in
subsection$2) (c) and (3), either party may ask the regulator to
appoint an inspector to decide the matter.

(6) The inspector may decide the matter in accordance with this section.

(7) The principal contractor forthe major construction projechust
ensure the health and safety representative attends a course decided
by the inspector and pay the costs decided by the inspector under
subsectior{6).

Maximum penalty:
(a) inthe case of an individu&l$10000; or
(b) in the case of a body corporat&50000.

Note Strict liability applies to each physical element of this offence
(sees12A).
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Section 73

(8) Subsection (7) does not apply if the regulator has, under sé&fidn
(Exemption from certain requirements under this part), exempted
the principal contractor from complying with this section.

73 Obligation to share costs if multiple businesses or
undertakings

(1) If a health and safety representative, or defhéglth and safety
representative (iny), represents a work group of workers carrying
out work for 2or more persons conducting businesse®r
undertakingd

(a) the costs of the represemiatexercisingpowers angberforming
functions under thig\ct; and

(b) the costseferred tan section72(2) (b) or section 72A (3) (h)

for which any of the personsconducting thosebusinesses or
undertakings are liable must be apportioned equally between each of
those personainless they agree otherwise.

(2) An agreement to apportion the costs in anotver may be varied at
anytime by negotiation andgreement between each of gersons
conducting the businesses or undertakings.

74 List of health and safety representatives
(1) A person conducting a businessundertaking must ensure téat

(a) alist of each health and safety representative and deputy health
and safetyrepresentative (if any) for each work group of
workers carrying out work for the business or undertaking is
prepared and kept up to date; and
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Section 75

(b) a copy of thaip-to-datelist is displayed

() at the principal place of business of the business or
underaking; and

(i) at any other workplace that is appropriate taking into
account the constitution of the relevant work group or work
groups,

in a manner that is readily accessible to workers in the relevant
work group or work groups.

Maximum penalty:
(a) inthe case of an individu&l$2 000; or
(b) in the case of a body corporat&10 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(2) A person conducting a business or undertakingt provide a copy
of the upto-date list preparednder subsectio(1) to the regulator as
soon agracticable after it is prepared.

Division 5.4 Health and safety committees

75 Health and safety committees

(1) The person conducting a business or undertaking at a workplace must
establsh a health and safety committee for the business or
undertaking or part of the business or undertaking

(&) within 2 months aer being requested to do sadby

() a health and safety representative for a work group of
workers carrying out work at thatorkplace; or

(i) 5 or more workers at that workplace; or
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Section 76

(b) if required by regulation to do so, within the time prescribed by
regulation.

Maximum penalty:
(@) inthe case of an individu&l$5 000; or
(b) in the case of a body corporat&25000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(2) A person conducting a business or undertaking &brkplace may
establish a health and safetymmittee for the workplace or part of
theworkplace on the pers@owninitiative.

Note If a health and safety committee is not required to be establistie,
consultation procedures can be established for a workplseediv 5.2

76 Constitution of committee

(1) Subject to subsecins(2) to (4A), the constitutionof a health and
safety committee may be agreleetween the person conducting the
business oundertaking and the workers at the workplace.

(2) If there is a health and safety representative atoekplace,that
representative, ifie or sheonsents, is a member of the committee.

(3) Ifthere are2 or more health and safetgpresentatives at a workplace,
those representatives may choos®r more of theimumber (who
consent) to be members of tt@mmittee.

(4) At least half of the memberg the committeemust be workers who
are not nominated by th@erson conducting the business or
undertaking.

(4A) If the committee is established by the principal contractoa fogjor
construction project, at least half the members of the committee must
be workers carrying out work on the project.

(5) If agreement is not reached under this sectuwithin a reasonable
time,any party may ask theegulator to appoint anspector to decide
thematter.
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Section 77

(6) An inspector appointed arequesundersubsectia (5) may decide
the constitution of thehealth and safety committee thnat the
committeeshould not be established.

(7) A decision of an inspector under this sectisntaken to be an
agreement under this sectibatween the parties.

77 Functions of committee
Thefunctiors of a health and safety commitied

(a) to facilitate cooperabn between the persononducting a
business or undertaking amarkers ininstigating, developing
and carrying out measures designed to ensurewbeker
health and safety at work; and

(b) to assist in developing standards, rules pratedures relating
to health and safetphatare to be followed or complied with at
theworkplace; and

(c) anyotherfunctiors prescribed byegulationor agreed between
the personconducting the business or undertaking dhe
committee.

78 Meetings of committee
A healthand safety committee must méet
(a) atleast once everyrBonths and

(b) at any reasonable time at the request oflesdst half of the
members of the committee.
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79
(1)

(2)

3)

(4)

Duties of person conducting business or undertaking

A person conducting a business or undertaking must allow each
member of the health and safety committeependhe time thais
reasonably necessary to attend meetings of the committee or to carry
out functions as a member of the committee.

Maximum penalty:

(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

Any time thata member of a health and safegmmittee spends for
thepurpose set out irsubsectia (1) must be witlsuch pay ake or
shewould otherwise be entitled teceive forperforminghis or her
normal duties duringhatperiod.

A person conducting a business or undertaking must allow the health
and safety committee for a workplace to have access to information
that the person has relatingdto

(&) hazards (including associated risks) at the workplace; and
(b) the health andafety of the workers at the workplace.

Maximum penalty:
(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

Despite subsectiofB), aperson conducting a business or undertaking
must not allow the health and safety committee to have access to any
personal or medical information concerning a worker without the
workers consent unless the information is in a formdhat

(a) does noidentify the worker; and
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Section 79A

(b) could not reasonably be expected to lead to the identification of
the worker.

Maximum penalty:

(@) inthe case of an individu&l$10 000; or

(b) in the case of a body corporat&50 000.

Note Strict liability applies to eachphysical element of this offence
(sees12A).

79A Obligation to train health and safety committee
membersd major construction project

(1) This section applies in relation to a major construction project.

(2) The principal contractor for the majaonstruction project must
ensure the members of the health and safety committee for the major
construction project attend a coursetr@ining in work health and
safety that i8

(a) approved by the regulator; and

(b) a course that the members are emtitbmder the regulation to
attend; and

(c) subject to subsectiqi®), chosen by the health and safety
committee, irconsultation with the principal contractor.

(3) Theprincipal contractor for the major construction projectst

(a) as soon as practicke within the period of 8&onths after the
day the health and safety committee is constituted, ensure
members of the health and safety committee have time off
work to attend the course of training; and

(b) pay the course fees and any other reasonabts associated
with each member s attendance at

R19 Work Health and Safety Act 2011 page 75
10/10/19 Effective: 10/10/19-04/12/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Part 5 Consultation, representation and participation
Division 5.4 Health and safety committees

Section 79A

(4) Any time that a member of a health and safety committee is given
off work to attend the course of training must be with the pay that he
or she would otherwise be entitledrexeive for performing his or
her normal duties during that period.

(5) If agreement cannot be reached betweemtimeipal contractor for
the major construction projeeind the health and safety committee
within the time required by subsecti(8) as tathe matters set out in
subsection$2) (c) and (3), either party may ask the regulator to
appoint an inspector to decide the matter.

(6) Theinspector may decide the matter in accordance with this section.

(7) The principal contractor for the major ctmgtion project must
ensure the members of the health and safety committee attend a
course decided by the inspector and pay the costs decided by the
inspector under subsecti@d).

Maximum penalty:

(a) inthe case of an individu&l$10000; or
(b) in the case of a body corporat&50000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(8) Subsection (7) does not apply if the regulator has, under sé&fibn
(Exemption from certain requirements under this part), exearipie
principal contractor from complying with this section.
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Division 5.5 Issue resolution

80 Parties to an issue
(1) In this division
parties in relation toan issuemeans the following

(a) the person conducting the business umdertaking or the
persords representative;

(b) if the issue involves more thdnbusinesor undertaking the
person conducting eadtusiness or undertaking or the peion
representative;

(c) if the worker or workers affected by the issare in awork
groum the health and safetgpresentative fahatwork group
or his or herrepresentative;

(d) if the worker or workers affected by the issue not in a work
grou the worker oworkers or their representative.

(2) A person conducting a businessundertakingnust ensur¢hat the
persords representativgf any) for the purposes dhis dvisiond

(&) is not a health and safety representative; and

(b) has an appropriate level of seniority, and ssfficiently
competent, to act as the per&mepresentative.

81 Resolution of health and safety issues

(1) This section applies if a matter about work heatil safety arises at
a workplace or from theonduct of a business or undertaking and the
matter is not resolved after discussimiween th@arties to the issue.

(2) The parties must make reasonable effortadisieve a timely, final
and effective resolution dhe issue in accordance with the relevant
agreedprocedure, or if there is no agreed procedure,difault
procedure precribedby regulation
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Section 82

(3) A representative of a party to an issue may eiemworkplaceor
the purpose ohttendingdiscussions with a view to resolving the
Issue.

82 Referral of issue to regulator for resolution by inspector

(1) This section applies an issue has not beesasolved after reasonable
efforts have been madie achieve an effective resolution of the issue.

(2) A party to the issue may ask the regulatoappoint an inspector to
attend the workplace tssist in resolving the issue.

(3) Arequest to the regulator under this section cha¢prevend

(&) a worker from exercising the right unddivision5.6to cease
work; or

(b) a health and safety representative fr@msuing a provisional
improvement notice oa direction undedivision5.6 to cease
work.

(4) On attending a workplace under this section, iggpector may
exerciseany of the inspectds compliancepowersunder this Act in
relation tothe workplace.

Division 5.6 Right to cease or direct cessation of
unsafe work
83 Definition of cease work under this division
In this dvision:
cease work under thisidision mean$
(a) to cease, or refuse, to carry out work urgbsation84; or

(b) to cease work on a direction underction85 (Health and safety
representative may direct that unsafe work cease
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84

85

(1)

(2)

3)

(4)

(5)

Right of worker to cease unsafe work

A worker may ceaser refuse to carry outyork if the worker has a
reasonableconcernthat to carry out the workwould expose the
worker to a seous risk to thewvorkers health or safety, emanating
from animmediate or imminent exposure to a hazard.

Health and safety representative may direct that unsafe
work cease

A health and safety representative may direatogker who is in a
work group represented by thiepresentative to cease work if the
representativénas a reasonableoncernthatto carry out thework
would expose the worker to a serious riskie workeés health or
safety, emanating from aimmediate or imminent exposure &
hazard.

However, the health and safety representatiust not give a worker
a direction to cease worknless lhe matter is not resolved afder

(a) consulting about the matter with the persmnducting the
business or undertaking fathom the workrs are carrying out
work; and

(b) attempting to resolve the matter as an issoderdivision5.5
(Issue resolution)

The health and safety representative may ditextwvorker to cease
work without carrying outhatconsultation or attempting to resolve
thematter as an issuenderdivision 5.5 if the risk is soserious and
immediate or imminenthat it is not reasonable to consult before
giving thedirection.

The health and safety representative must cauitythe consultation
as soon as practicable aftgving a direction under subseati(3).

The health and safety representatimeust inform the person
conducting the business or undertakof any direction given by the
health and safety representative to workers under this section.
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Section 86

(6) A health and safety representative cannot gideection under this
section unless theepresentative has

(a) completed initial training prescribed bggulationreferred tan
section72(1) (b) (Obligation to train health and safety
representativg®r section 72A (2) (b) (Obligation to train health
and safety representativesnajor construction projectpr

(b) previously completethattraining whenacting as a health and
safety representativier another work group; or

(c) completed training equivalent tdhat training under a
correspondinVHS law.

86 Worker to notify if ceases work
A worker who ceases worlkhder this dvision must

(a) as soon as practicable, notify the personducting the business
or undertakingthat theworker has ceased work under this
division, unless the worker ceased work under a direction from
a health and safetgpresentativeand

(b) remain available to carry out suitalalkernative work.

87 Alternative work

If aworker ceases work under thigidion, theperson conducting the
business or undertakimgay direct the worker to carry out suitable
alternative wdk at the same or another workplacthatwork is safe
and appropriate for thevorker to carry out until the worker can
resume normaluties.
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Provisional improvement notices Division 5.7

Section 88

88 Continuity of engagement of worker

If aworker ceases work under thisidion, thataction does naiffect
the continuity oengagement of the workfar prescribegurpossif
the worker has not unreasonably failectoonply with a direction to
carry out suitabl@lternative worg

(a) at the same or another workplace; and

(b) thatwas safe and appragte for the worketo carry out.

89 Request to regulator to appoint inspector to assist

The health and safety representative or the pecsoducting the
business or undertaking or tlweorker may ask the regulator to
appoint annspector to attend the wilace to assist iresolving an
issue arising in relation to tleessation of work.

Note The issue resolution proceduredin 5.5 can also be used tesolve an
issue arising in relation to the cessation of work.

Division 5.7 Provisional improvement notices

90 Provisional improvement notices

(1) This section applies if a health and safetgresentativeeasonably
believesthata person

(a) is contravening a provision of this Act; or

(b) has contravened a provision of this Actdincumstanceshat
make it likely that the contravention will continue or be
repeated.

Note A reference to an Act includes a reference to statutory instruments made
or in force under the Acifpcluding a regulatioand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

R19 Work Health and Safety Act 2011 page 81
10/10/19 Effective: 10/10/19-04/12/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.legislation.act.gov.au/a/2001-14

Part 5 Consultation, representation and participation
Division 5.7 Provisional improvement notices

Section 91

(2) The health and safety representative may issupravisional
improvement notice requiring theerson té

(&) remedy the contravention; or
(b) prevent a likely contravention frootcurring or

(c) remedy thethings or operations causing thentravention or
likely contravention.

(3) However, the health and safety representatiugst not issue a
provisional improvement notide a person unlesg or shéas first
consulted theerson.

(4) A health andsafety representative cannot issuepmvisional
improvement notice unless thepresentative hés

(a) completed initial training prescribed by regulatreferred tan
section72(1) (b) (Obligation to train health and safety
representative®r sectiori72A (2) (b) (Obligation to train health
and safety representativesnajor construction projectpr

(b) previously completethattraining whenacting as a health and
safety representativier another work group; or

(c) completed training equivalent tdhat training under a
correspondingVHS law.

(5) A health and safety representative cannot issupravisional
improvement noticén relation toa matter if an inspector has already
issued(or decided not to issue) an improvement nadicprohibition
noticein relation tothe same matter.

91 Provisional improvement notice to be in writing

A provisional improvement notice must bewnting.
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Provisional improvement notices Division 5.7

Section 92

92

93

(1)

(2)

Contents of provisional improvement notice

A provisiond improvement notice must stéte

(a) that thehealth and safety representatbadieves the persdn
(i) is contravening a provision of this Adt,

(i) has contravened a provision of this Agtcircumstances
thatmake it likelythat thecontravention will continue or
berepeated; and

(b) the provision the representative believebemg, or has been,
contravened; and

(c) briefly, how the provision is being, or hasen contravened; and

(d) the day, at least @ays after the notice issued, by which the
person is required taemedy the contravention or likely
contravention.

Provisional improvement notice may give directions to
remedy contravention

A provisional improvement notice may includieectionsconcerning
the measures to be takenrémnedy the contravention prevent the
likely contravention or the matters or activities causitig
contravention or likely contravention to whitte notice relates.

A direction included in a provisional improvemeratice may
(a) refer to a code of practice; and

(b) offerthe person to whom it is issued a chaevays in which
to remedy the&ontravention.
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Part 5 Consultation, representation and participation
Division 5.7 Provisional improvement notices
Section 94
94 Minor changes to provisional improvement notice
A health and safety representative may makeor changes to a
provisional improvemenmoticed
(a) for clarificatiorn or
(b) to correct errors or references; or
(c) to reflect changes of address or ottiecumstances.
95 Issue of provisional improvement notice
A provisional improvement notice may be issueda person in
accordance witkection209 (Issue and giving of notige
96 Health and safety representative may cancel notice
The health and safety representative jmetyany time, cancel a
provisional improvement notidesued to a person by written roai
given tothatperson.
97 Display of provisional improvement notice
(1) A person to whom a provisional improvement notice is issued must
as soon as practicable display a copy of the notice in a prominent
place at or near the workplace, or part of Wakplace, at which
work is being carried out that is affected by the notice.
Maximum penalty:
(@) inthe case of an individu&l$5 000; or
(b) inthe case of a body corporat&25000.
Note Strict liability applies to each physical element of troffence
(sees12A).
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Consultation, representation and participation Part 5
Provisional improvement notices Division 5.7

Section 98

98

99

(2)

(1)

(2)

A person must not intentionally remove, destroy, damage or deface a
notice displayed under subsectid) during the period that the notice

is in force.

Maximum penalty:

(a) inthe case of an individu&l$5 000; or

(b) inthe cas of a body corporafie $25000.

Formal irregularities or defects in notice
A provisional improvement notice is not invabdly because &f

(a) a formal defect or irregularity in the noticaless the defect or
irregularity causes or i&ely to cause substantial injustice; or

(b) afailure to use the correct name ofpleeson to whom the notice
is issued if thenotice sufficiently identifies the person.

Offence to contravene a provisional improvement notice

This section applies if a pvsional improvement notice has been
issued to a person and an inspector has not been required under
section101(Regulator to appoint inspector to review noticweattend

at the workplace.

The person must comply with the provisional improvementcaoti
within the time specified in the notice.

Maximum penalty:

(@) inthe case of an individu&l$50 000; or

(b) inthe case of a body corporat&250 000.

Note Strict liability applies to each physical element of this offence
(sees12A).
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Part 5

Consultation, representation and participation

Division 5.7 Provisional improvement notices
Section 100
100 Request for review of provisional improvement notice

(1)

(2)

Within 7 days after a provisional improvemenbtice is issued to a
persomd

(&) the person to whom it was issued; or

(b) if the person is a worké@rthe persorconducting the business or
undertaking at thevorkplace at which the worker carries out
work,

may ask the regulator to appoint an inspector to review the notice.

If a requestis made under subseati¢l), the operation of the
provisional improvement notice s$ayed until the inspector makes a
decision on theeview.

101 Regulator to appoint inspector to review notice

(1) The regulator must ensutieatan inspectoattends the workplace as
soon as practicable aftarrequest is made undsction100.

(2) The inspector must review the provisa improvement notice and
inquire into thecircumstanceshatare the subject of therovisional
improvemenmnotice.

(3) An inspector may review a provisionaiprovement notice even if
the period folcompliance with the notice has expired.

102 Decision of inspector on review of provisional
improvement notice
(1) After reviewing the provisional improvemenbtice, the inspector
mus®
(&) confirm the provisional improvement notias;
(b) confirm the provisional improvement notiegth changesor

(c) cancel the provisional improvement notice.
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Consultation, representation and participation Part 5
Part not to apply to prisoners Division 5.8

Section 103

(2) The inspector must give a copyhi$ or herdecision td

(a) the applicant for the review of thgrovisional improvement
notice; and

(b) the health and safety representative wdsoed the notice.

(3) A provisional improvement notidbat isconfirmed (with or without
changes) by amspector is taken to be an improvement nasseed
by theinspector under this Act.

Division 5.8 Part not to apply to prisoners

103 Part does not apply to prisoners

Nothing in this part applies to a worker who is a prisoner in custody
in a prison or police gaol.

Note Work health and safety of detainees in correctional centres and elsewhere
is dealt with inthe Corrections Management Act 20G219.
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Part 6

Discriminatory, coercive and misleading conduct

Division 6.1 Prohibition of discriminatory, coercive or misleading conduct

Section 104

Part 6

Discriminatory, coercive and
misleading conduct

Division 6.1 Prohibition of discriminatory,

104
1)

(2)

3)

105
1)

coercive or misleading conduct

Prohibition of discriminatory conduct

A person must not engage in discriminatory conduct for a prohibited
reason.

Maximum penalty:
(@) inthe case of an individu&l$100 000; or
(b) in the case of a body corporat&500 000.

A person commits an offence under subsaati) only if the reaso
referred toin section106 (What is aprohibited reasoh was the
dominant reason for the discriminatagnduct.

Note A civil proceeding may be brought undediv 6.3 in relation to
discriminatory conduct engaged in for a prohibited reason.

For the purposes of the application of tBeminal Code 2002n
relation to an offence under subsectf@d) intenton is the fault
element for the physical element of engaging in conduct.

What is discriminatory conduct

For the purposes othis part, a person engages discriminatory
conductifd

() the persoa
(i) dismisses a worker; or

(i) terminates a contract for services wittvarker; or
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Discriminatory, coercive and misleading conduct Part 6
Prohibition of discriminatory, coercive or misleading conduct Division 6.1

Section 106

(2)

106

(i) puts a worker this or herdetriment inthe engagement of
the worker; or

(iv) alters the position of a worker to thverkeits detriment; or
(b) the persod
(i) refuses ofails to offer to engge gorospective worker; or

(i) treats a prospective worker lefsssourably than another
prospectiveworker would be treated in offerinigrms of
engagement; or

(c) the person terminates a commer@alangement with another
person; or

(d) the personrefuses orfails to enter into acommercial
arrangement with anothperson.

Forthe purposes dhis part a person alsengages imliscriminatory
conductif the personorganises to takany action referred toin
subsectia (1) or threates to organise or takbataction.

What is a prohibited reason

Conductreferred toin section105 is engaged irfor a prohibited
reasonif it is engaged in becauslbe worker or prospective worker
or the persormreferred toin section105(1) (c) or (d) (as the case
requiresd

(a) is, has been or proposes to be a healthsafety representative
or a member of a healtind safety committee; or

(b) undertakes, has undertaken or proposesnttertake another
role under this Act; or

(c) exercises gower or performs dunction or has exercised a
power or performed tunctionor proposes to exercisepawer
or perform dunctionas a health and safatypresentative or as
a member of a health asdfetycommittee; or
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Part 6 Discriminatory, coercive and misleading conduct
Division 6.1 Prohibition of discriminatory, coercive or misleading conduct

Section 106

(d) exercises, hasxercised or proposes éxercise gpowerunder
this Act or exerciseshas exercised or proposes to exercise a
powerunder this Act in a particular way; or

(e) performs, has performed or proposes to perform a function
under this Act or performs, has perfted or proposes to
perform a function under this Act in a particular way; or

(f) refrains from, has refrained from or proposesefrain from
exercising gpower or perforrimg a function under this Act or
refrains from, has refrained from or proposesefrain from
exercisinga power or performing &unctionunder this Act in a
particular way; or

(g) assists or has assisted or proposes to assgi/es or has given
or proposes to givanyinformation toany person exercising a
power or performing &unctionunder this Act; or

(h) raises or has raised or proposes to raisgsale occoncerrabout
work health andafety witd

(i) the person conducting a businessiodertaking; or
(i) an inspector; or
(i) a WHS entrypermi-holder, or
(iv) a health and safety representative; or
(v) amember of a health and safegmmittee; or
(vi) another worker; or

(vii) anyother persomvho has a duty undéhis Act in relation
to the matter; or

(viii) any other personexercisinga power or performing a
functionunder this Act; or

(i) isinvolved in, has been involved in proposes to be involved
in resolving a worlhealth and safety issue under this Act; or
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Discriminatory, coercive and misleading conduct Part 6
Prohibition of discriminatory, coercive or misleading conduct Division 6.1

Section 107

() Iis taking action, has taken action or pepsto take action to
seekcompliance byany person withany duty or obligation
under thisAct.

Note A reference to an Act includes a reference to statutory instruments made

or in force under the Acincluding a regulatioand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

107 Prohibition of requesting, instructing, inducing,
encouraging, authorising or assisting discriminatory
conduct

(1) A personmust not request, instruct, induce, encourage, authorise or
assist anothemerson to engage in discriminatory conduct in
contravention of sectioh04 (Prohibition of discriminatory conduct

Maximum penalty:
(a) inthe case of an individu&l$100 000; or
(b) inthe case of a body corporat&500 000.

Note A civil proceedingnay be brought undetiv 6.3if a personrequested,
instructed, induced, encouraged, authorised or assist#tier person to
engage in discriminatory conduct fopehibited reason.

(2) For the purposes of the application of fieminal Code 2002n
relation to an offence under subsectid), intention is the fault
element for the physical element of requesting, instructing, inducing,
encouraging, authoriggnor assisting another person to engage in
conduct.

108 Prohibition of coercion or inducement

(1) A person must not organise or take, or threaten to organise or take,
any action against another person with intent to coerce or induce the
other person, or third persod

(a) to exercise or not to exercise a power, or to propose to exercise
or not to exercise a power, under this Act; or
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Part 6

Discriminatory, coercive and misleading conduct

Division 6.1 Prohibition of discriminatory, coercive or misleading conduct

Section 108

(2)

3)

(4)

(b) to perform or not to perform a function, or to propose to perform
or not to perform a function, under this Act; or

(c) to exercise or not to exercise a power or perform a function, or
to propose to exercise or not to exercise a power or perform a
function, in a particular way; or

(d) to refrain from seeking, or continuing to undertake, a role under
this Act.

Maximumperalty:

(@) inthe case of an individu&l$100 000; or

(b) in the case of a body corporat&500 000.

Note A civil proceedingmay be brought undediv 6.3 in relation toa
contravention of this section.

In this section, a reference to takiagtion orthreatening to take
action against a persamcludes a reference to not taking a particular
action or threatening not to take a particular adtorelation tothat
person.

To avoid doubt, a reasonable direction given byeamergency
servies worker in an emergency is @aot action with intent to coerce
or induce a person.

In this section

emergency servicavorker meang

(a) a police officer; or

(b) a member of an emergency service.

Note An emergency servicmeans the ambulance service, the fire and rescue
service, the rural fire service or the SES (segislation Act dict, pt 1).
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Discriminatory, coercive and misleading conduct Part 6
Criminal proceedings in relation to discriminatory conduct Division 6.2

Section 109

109 Misrepresentation

(1) A person must not knowingly recklessly make a false or misleading
representation to another person about that other gsdson

(a) rights or obligations under this Act; or

(b) ability to initiate, or participte in, a process or proceedunger
this Act; or

(c) ability to makea complaint or inquiry to a person or body
empowered under this Act to seek compliance with this Act.

Note A reference to an Act includes a reference to the statutory instruments
made or in force under the Act, including any regulatgmel(egislation
Act, s104).

Maximum penalty:

(a) inthe case of an individu&l$100 000; or

(b) inthe case of a body corporat&500 000.

(2) Subsectio (1) does not apply if the person twhom the
representation is made would notéogected to rely on it.

Division 6.2 Criminal proceedings in relation to
discriminatory conduct

110 Proof of discriminatory conduct

(1) This section applies ,ifin a proceedingfor an offenceagainst
section104 (Prohibition of discriminatory conducbr section107
(Prohibition of requesting, instructing, inducing, encouraging,
authorising or assisting discriminatory condutite prosecutiod

(a) proves that theliscriminatory conduaivas engaged jrand

(b) proves that circumstance referred to in secti®6(a) to (j)
(What is a prohibited reasoh existed at the time the
discriminatory conduct was engaged in; and
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Part 6 Discriminatory, coercive and misleading conduct
Division 6.2 Criminal proceedings in relation to discriminatory conduct

Section 111

(c) adduces evidence that the discriminatory conduct was engaged
in for aprohibited reason.

(2) Thereasoralleged for the discriminatory condustpresumed to be
the dominant reason fdlhat conduct unless thaccusedoroves, on
the balance of probabilitieghat thereason was nathe dominant
reason for theonduct.

(3) To avoid doubt, the burden of proof on tleecusedunder
subsectia (2) is a legal burden gdroof.

111 Order for compensation or reinstatement

If a person is convicted or found guilty of affence against
section104 (Prohibition of discriminatory conduct) or sectib@7
(Prohibition of requesting, instructing, inducing, encouraging,
authorising or assisting discriminatory condutt)e court may(in
addition to imposing a penalty) make eitheboth of the following
orders

(&) an orderthat theoffender pay (within aspecifiedperiod) the
compensation to theerson who was the subject of the
discriminatory condudhatthe court consideragppropriate;

(b) inrelation to a person who was or iseanployee oprospective
employee, an ordé¢hat

(i) the person be reinstated oramployedn his or herformer
position or, ifthat position is not available, in a similar
position; or

(i) the person be employed in the positionwhichhe or she
had applied oasimilar position.
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Civil proceedings in relation to discriminatory or coercive conduct Division 6.3

Section 112

Division 6.3 Civil proceedings in relation to

112

discriminatory or coercive conduct

Civil proceedings in relation to engaging in or inducing
discriminatory or coercive conduct

(1) An eligible person may apply o

(2)

3)

(a) the Supreme Coufor an order undesubsectior{3) (a); or

(b) a court of competent jurisdictionfor an order under

subsectior(3) (b) to (d).

Thecourtmay makel or more of the orders set out in subseat{®)
in relation to a person who has

(a) engaged in discriminatory conduct fop@hibited reason; or

(b) requested, instructed, induced, encouragadthorised or
assisted another personeilogage in discriminatory conduct for

aprohibited reason; or

(c) contravened sectionl08 (Prohibition of coercion
inducement

Forthe purposes a&fubsectia (2), the orderghat thecourtmay make
ared

(a) an injunction;or

(b) for conductreferred tan subsectia (2) (a) or (bp an ordethat
the person pay (within apecifiedperiod)the compensationo

the person who was thibject of the discriminatory conduct

that thecourtconsidersappropriatepr
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Division 6.3 Civil proceedings in relation to discriminatory or coercive conduct

Section 112

(4)

(5)

(6)

(c) for conductreferred toin subsectia (2) (a) in relation to a
worker whowas or is an employee or prospecteraployeé
an ordettha

(i) the worker be reinstated or-eenployedin his or her
former position or, ifthat position is not available, in a
similar position; or

(i) the prospective worker be employedtire position for
which he or shénadapplied ora similar positionpr

(d) ary other ordethat thecourtconsiders appropriate.

For the purposes ofhis section, a person may leund to have
engaged in discriminatory conduorr a prohibited reason only if a
reasorreferred tan section106 (What is aprohibited reasopwas a
substantial reason for tlkenduct.

Nothing in this section is to be construediasting arny otherpower
of thecourt.

For the purposes dhis section, each of tHellowing is aneligible
person

(a) a person affected by the contravention;

(b) a person authorised as a representativeggrsorreferred tan
paragrah (a).
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Discriminatory, coercive and misleading conduct Part 6
General Division 6.4

Section 113

113

(1)

(2)

3)

(4)

Procedure for civil actions for discriminatory conduct

A proceeding brought undesection112 must becommenced not
more tharl year after the daten which the applicant knew or ought
to haveknownthat thecause of action accrued.

In a proceeding undsection112in relation toconductreferred tan
sectionl12(2) (a) or (b), if aprohibited reason islleged for
discriminatoryconduct,that reason is presumed to besabstantial
reason fothatconduct unless thegefendant proves, on the balance of
probabilities,that thereason was not a subst&l reason for the
conduct.

Itis a defence to a proceeding unsection112in relation toconduct
referred tan section112(2) (a) or (b) if the defendant provédsatd

(a) the conduct was reasonable in dreumstances; and

(b) a substantial reason for the conduct wascemnply with the
requirements of this Act @& correspondingVHS law.

Note A reference to an Act includes a reference to statutory instruments made
or in force under the Acincluding a regulatioand any law or istrument
applied, adopted or incorporated by the Act (segislation Act s104).

To avoid doubt, the burden of proof on tliefendant under
subsectias(2) and (3) is degalburden of proof.

Division 6.4 General

114

(1)

General provisions relating to orders

The making of an order in a proceeding undection112 (Civil
proceeding in relation toengaging in or inducing discriminatory or
coercive condugt in relation to conduct referred to in
sectionl12(2) (a) or (b) does not prevent theringing of a
proceeding for an offence undesectionl04 (Prohibition of
discriminatory conduct) or sectidi®7 (Prohibition of requesting,
instructing, inducing, encouragj, authorising or assisting
discriminatory conductn relation tothe sameonduct.
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Part 6 Discriminatory, coercive and misleading conduct
Division 6.4 General

Section 115

(2) If the court makes anorder undersectionl12 in a proceedingn
relation toconductreferred toin section112(2) (a) or (b),the court
cannot make an order undsrction111(Order for compensation or
reinstatementin a proceeding for an offence underction104 or
section107in relation tothe same conduct.

(3) If the court makes an order undesctionl1lin aproceeding dr an
offence undesection104 or sectionl07, the courtcannotmake an
order undesectionl12in a proceedingn relation toconductreferred
toin section112(2) (a) or (b)that isthe same conduct.

115 Prohibition of multiple actions
A personcannod

(&) commence a proceeding una#yision 6.3 (Civil proceedings
in relation todiscriminatory or coercive condydf the person
has commenced a proceeding miade an application or
complaint in relationto the same matter under a law of the
Commawealth or a State antiat proceeding, application or
complaint has ndbeen withdrawn; or

(b) recoverany compensatiorunderdivision 6.3 if the person has
received compensation fahe matter under a law of the
Commonwealttor a State; or

(c) commence or continue an applicatimmderdivision 6.3 if the
person has failed in proceeding, application or complaint in
relation to the same matter under a law of @menmonwealth
or a State, other than @oceedingapplication or complaint
relatingto workerécompensation.
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Workplace entry by WHS entry permit-holders Part 7
Introductory Division 7.1

Section 116

Part 7

Workplace entry by WHS entry
permit-holders

Note Div 13.7sets out the proceduirerelation tathebringing ofaproceedng
in relation toWHS civil penaltyprovisions.

Division 7.1 Introductory

116

Definitionsd pt 7
In this part

official of a union means a person who holds @ffice in, or is an
employee of, the union.

relevant person conducting a business andertaking means a
person conducting lausiness or undertaking in relation to whihke
WHS entrypermitholderis exercising omproposes to exercise the
right of entry.

relevant union means the uniothat a WHS entrypermitholder
represents.

relevant worker in relation to a workplace, meaasvorked

(&) who is a member, or eligible be anember, of a relevant union;
and

(b) whose industrial interests the relevamtion is entitled to
represent; and

(c) who works athatworkplace.

R19
10/10/19

Work Health and Safety Act 2011 page 99
Effective: 10/10/19-04/12/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Part 7 Workplace entry by WHS entry permit-holders

Division 7.2 Entry to inquire into suspected contraventions
Section 117
Division 7.2 Entry to inquire into suspected

contraventions

117 Entry to inquire into suspected contraventions

(1) A WHS entrypermitholdermay enter avorkplacefor the purpose
of inquiringinto asuspected contravention of this Alatrelates to,
or affects, a relevant worker.

Note A reference to an Act includes a reference to statutstruments made
or in force under the Acincluding a regulatioand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

(2) The WHS entrypermitholder must reasonably suspedbefore
entering the workplac¢hat thecontravention ha®ccurredor is
occurring

118 Rights that may be exercised while at workplace

(1) While at the workplace under thidivision, the WHS entry
permitholdermay dol1 or moreof the following in relation to the
suspectedontravention of this Act

() inspectany work system, plant, substancgructure or other
thing relevant to theuspected contravention;

(b) consult with the relevant workers in relatitm the suspected
contravention;

(c) consult with the relevant person conductingbasiness or
undertaking about the suspectahtravention;

(d) require the relevant person conductiriguainess or undertaking
to allow the WHSentry permitholder to inspect, and make
copies ofanydocumenthat isdirectlyrelevant to the suspected
contraventiorandtha®d

(i) is kept at the workplace; or

(i) is accessible from a computbat iskept at the workplace;
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Workplace entry by WHS entry permit-holders Part 7
Entry to inquire into suspected contraventions Division 7.2

Section 119

(2)

3)

(4)

119
1)

(e) warnany person whom the WHS entpgrmitholderreasonably
believesto beexposed to a serious risk Ibas or herhealthor
safetyemanating from an immediate ionminent exposure to a
hazard, othatrisk.

However, the relevant person conductinghibisiness or undertaking
is not required undesubsectia (1) (d) to allow the WHS entry
permitholderto inspect or make copies of a documeribifdo so
would contravene a law of ti@ommonwealth or a law of a State.

A relevant person conducting a business or undertaking must not,
without reasonable excuse, refuse or fail to comply with a
requiremehunder subsectiofl) (d).

WHS civil penalty provision.

Maximum penalty:
(a) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Subsectia (3) places an evidential burden on thefendant to show
a reasonable exsa.

Notel Evidential burde® see theCriminal Code s58.

Note2 At least 24hoursnotice is required for an entry tonerkplace to inspect
employee records or othelocumentsheld by someone other than a
person conducting a businessundertaking @es 120).

Note3 The use or disclosure of personal information obtained uhidesection
is regulated under therivacy Act 198gCwilth).

Notice of entry

A WHS entrypermitholdermust, as soon asrgasonably practicable
after entering a workplaaender this dvision, give notice of the entry
andthe suspected contraventiam.accordance withegulation tod

(a) the relevant person conducting a businessdertaking; and

(b) the person with management or controtra workplace.
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Part 7 Workplace entry by WHS entry permit-holders
Division 7.2 Entry to inquire into suspected contraventions

Section 120

(2) Subsectia (1) does not apply if to give the notie®uldd
(a) defeat theurposeof the entry to thevorkplace; or

(b) unreasonably delay the WHS enpgrmitholderin an urgent
case.

(3) Subsectia (1) does not apply to an entry tom@rkplace under this
division to inspect or makeopies of documentseferred toin
section120

120 Entry to inspect employee records or information held by
another person

(1) This section applies if a WHS entpermitholderis entitled under
sectionl17 (Entry to inquire into suspected contraventjoiasenter
a workplaceo inquire into a suspected contravention of &gt

(2) Forthe purposes dhe inquiry into the suspectedntravention, the
WHS entrypermitholdermay enterany workplacefor the purpose
of inspectingor makingcopies od

(@) employee recordghat are directly relevant ta suspected
contravention; or

(b) other documentdghat are directly relevant toa suspected
contravention andhat are notheld by the relevant person
conducting @usiness or undertaking.

(3) Before doing so, the WHS entpgrmitholdermust give notice of the
proposed entry to th@erson from whom the documents are requested
and the relevant person conducting a busineasaertaking.

(4) The noticemust comply withithe regulation

(5) The notice must be given during usual workihgurs atthat
workplace at least 2dours but notmore than 14lays, before the
entry.

Note The use or disclosure of personal information obtained undesetiion
is regulated under therivacy Act 198&8Cwilth).
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Workplace entry by WHS entry permit-holders Part 7
Entry to consult and advise workers Division 7.3

Section 121

Division 7.3 Entry to consult and advise workers

121

122

(1)

(2)

(1)

(2)
3)

Entry to consult and advise workers

A WHS entry permitholder may enter avorkplace to consult on
work health and safetynatters with, and provide advice timose
mattersto, 1 or more relevant workers who wishparticipate in the
discussions

A WHS entrypermitholdermay, after entering eworkplace under
this division, warnany personwhom the WHS entrpermitholder
reasonablypelieveso be exposed to a serious riskts or hehealth
or safety, emanating from an immediateimminent exposure to a
hazard, othatrisk.

Notice of entry

Before enteng a workplace under thidivision, a WHS entry
permitholdermust give notice of thproposed entry to the relevant
person conducting lausiness or undertaking.

The notice must comply wittine regulation

The notice must be given during the usualrking hours athat
workplace at least 2dours but not more than 1days, before the
entry.
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Part 7 Workplace entry by WHS entry permit-holders

Division 7.4 Requirements for WHS entry permit-holders
Section 123
Division 7.4 Requirements for WHS entry

permit-holders

123 Contravening WHS entry permit conditions

A WHS entry perm#holder must not contravene a conditiorposed
on the WHS entry permit.

WHS civil penalty provision.

Maximum penalty:$10 000.

124 WHS entry permit-holder must also hold permit under
other law

A WHS entry perm#holder must not enter a workplace unless he or
she also holds an entry permit underflag Work Act

WHS civil penalty provision.

Maximum penalty:$10 000.

125 WHS entry permit to be available for inspection

A WHS entry perm#holder must, at all times that he or she is at a
workplace under a right of entry und#ivision 7.2 (Entry to inquiry
into suspected contraventions) or division 7.3 (Entry to consult and
adviseworkers) have his or her WHS entry permit and photographic
identification available for inspection by any person on request.

WHS civil penalty provision.

Maximum penalty:$10 000.
page 104 Work Health and Safety Act 2011 R19
Effective: 10/10/19-04/12/19 10/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au


http://www.comlaw.gov.au/Details/C2013C00070

Workplace entry by WHS entry permit-holders Part 7
Requirements for WHS entry permit-holders Division 7.4

Section 126

126 When right may be exercised
A WHS entrypermitholdermay exercise a rightnderdivision 7.2
(Entry to inquire into suspectedntraventionsor division 7.3 (Entry
to consult and advise workershly during the usualorking hours
at the workplace.
WHS civil penalty provision.
Maximum penalty:$10 000.
127 Where the right may be exercised
A WHS entry permitholder may exercise a righof entry toa
workplace onlyin relation t@
(a) the area of the workplace where the relevemrtkers work; or
(b) anyother work areghatdirectly affects thénealth or safety of
those workers.
128 Work health and safety requirements
A WHS entrypermitholder must not exercise a right of entry to a
workplace underdivision7.2 (Entry to inquire into suspected
contraventiongor division 7.3 (Entry to consult and advise workers)
unless he or she complies with any reasonable request by the relevant
person conducting a business or undertaking or the person with
management or controf the workplace to comply wiéth
(@) any work health and safe requirement that applies to the
workplace; and
(b) any other legislated requirement that applies to that type of
workplace.
WHS civil penalty provision.
Maximum penalty:$10 000.
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Part 7 Workplace entry by WHS entry permit-holders
WHS entry permits

Section 129

129 Residential premises

A WHS entrypermitholdermust not enteany part of a workplace
that isused only foresidentialpurposs.

WHS civil penalty provision.
Maximum penalty:$10 000.

130 WHS entry permit-holder not required to disclose names
of workers

(1) A WHS entrypermitholderis not required talisclose to the relevant
person conducting ausiness or undertakingr the person with
management or control of the workplatiee nameof any worker at
the workplace.

(2) A WHS entrypermitholderwho wishes talisclose to theelevant
person conducting ausiness or undertakingr the person with
management or control of the workplaitee namef any workermay
only do so with the consent of thwrker.

Division 7.5 WHS entry permits

131 Application for WHS entry permit

(1) A union may apply to theegulatorfor the issue of a WHS entry
permit to a person whig an official of the union.

(2) The application muspecifythe person who is toold the WHS entry
permit and include a s&nentby that person declaringhat he or
she&

(a) is an official of the union; and

(b) has satisfactorily completed theescribedraining; and

page 106 Work Health and Safety Act 2011 R19
Effective: 10/10/19-04/12/19 10/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Workplace entry by WHS entry permit-holders Part 7
WHS entry permits Division 7.5

Section 132

(c) holds, or vl hold, an entry permit under théair Work Act

Note It is an offence to make a false or misleading statement, give false or
misleading information or produce a false or misleading document (see
Criminal Code pt 34).

132 Consideration of application

In considering whether to issue a WHS ermggrmit, theregulator
must take intaccound

() the object of this Act; and

(b) the object of allowing union right of entry t@orkplaces for
work health and safefyurpos.

133 Eligibility criteria

Theregulatormust not issue a WHéntry permit to an official of a
union unless theegulatoris satisfiedhat theofficiald

(a) is an official of the union; and
(b) has satisfactorily completed theescribedraining; and
(c) holds, or wll hold, an entry permit under ttéair Work Act

134 Issue of WHS entry permit

The regulatormay issue a WHS entrgermit to a person if the
regulator has taken into account the matters isection132
(Consideration of applicatigrandis satisfied about the matters in
sectionl33

135 Conditions on WHS entry permit

Theregulatormay impose conditionsn a WHS entry permit.

136 Term of WHS entry permit
A WHS entry permit has effect for a term3yearsfrom the date it
is issued.
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Part 7 Workplace entry by WHS entry permit-holders
Division 7.5 WHS entry permits

Section 137

137 Expiry of WHS entry permit

(1) Unless itisearlierrevoked, a WHS entry permit expiratsthe frst of
the following tooccur.

(a) atthe end of the term of the WHS enpgrmit;

(b) atthe end of the term of the entry perhatd by tle WHS entry
permitholderunderthe Fair Work Act

(c) when thepermitholderceases to be afficial of the unionthat
applied for thepermit;

(d) the uniorthatapplied for the permit ceastsbean organisation
that isregistered, otaken to be registered, under tear Work
(Registered Organisations) Act 20(@wlth).

(2) An application may be made for the issue stiasequent WHS entry
permit before or after theurrent WHS entry permit expires.
138 Application to revoke WHS entry permit

(1) The followingpersonamay apply to theegulatorfor a WHS entry
permit heldoy a person todrevoked

() the relevant person conducting a businessdertaking;

(b) ary other person in relation to whom th&/HS entry
permitholder has exercised opurportedto exercise a right
under this prt;

(c) ary other person affected by the exercisg@orportedexercise
of a right under thisartby a WHS entrypermitholder.

Note The regulator has power to reverse or change the decision. The power to
reverse or change the decision is exercisable in the say, and subject
to the same conditions, as the power to make the decision (see

Legislation Act s180).
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Workplace entry by WHS entry permit-holders Part 7
WHS entry permits Division 7.5

Section 138

(2) The grounds for an application for revocation O¥VEIS entrypermit
ared

() that thepermitholderno longer satisfies theligibility criteria
foro

() a WHS entry permijtor

(i) an entry permit under a correspondiiS law, the Fair
Work Actor theWorkplace Relations Act 1996wilth); or

(b) that thepermitholder has contravenedny condition of the
WHS entry permit; or

(c) that the permitholder has actedor purportedto act in an
impropermanneiin the exercisef any right under this Act; or

Note A reference to an Act includes a reference to statutory instruments
made or in force under the Aatcluding a regulatiomnd any law
or instrument applied, adopted or incorporated by the Act (see
Legislation Act s104).

(d) in exercising or purporting to exercise a rigimderthis pat,
that thepermitholderhasintentionally hindered or obstructed a
personconducting the business or undertakingvorkers at a
workplace.

(3) The applicant must give written notice of tyeplication, setting out
the grounds for theapplication, to the person who holds the WHS
entry permit and the uniazoncerred

(4) The person who holds the WHS entry permit #relunionthat the
WHS entry permitholderrepresents are parties to the application.
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Part 7 Workplace entry by WHS entry permit-holders
Division 7.5 WHS entry permits

Section 139

139 Regulator must permit WHS entry permit-holder to show
cause

(1) If, on an application undesection138 theregulatoris satisfiedthat
a groundmay exist for the revocation of the WHS grpermit under
sectionl38(2) (a), theregulatormust

(a) give the WHS entrpermitholderwritten notice (ashow cause
notice); and

(b) if the regulatorconsiders iappropriaté suspend the operation
of the WHS entry permit until theregulator decides the
application forrevocation.

(2) The show cause notice mést

(@) contain a statement to the effethat the WHS entry
permitholdermay, not later thaB1 days after the day the WHS
entrypermitholderis given the notice, give thhegulatomritten
reasonexplaining why the WHS entry permshould not be
revoked; and

(b) be accompanied by a summary of the reatmrthe application;
and

(c) if applicable,be accompanied by a notice safspeni®n of the
permit.

140 Determination of application

(1) If the regulatoris satisfied orthe balance of probabilitiesboutany
of the mattersn section138(2) (Application to revoke WHS entry
permif), it may makel or more of thdollowing orders

(a) an order imposing conditions on the WEIRry permit;
(b) an order suspending the WHS entry permit;

(c) an order revoking the WHS entry permit;
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Workplace entry by WHS entry permit-holders Part 7
Dealing with disputes Division 7.6

Section 141

(d) an order about the future issue of a Wet8ry permit to the
person whose WHS entpermit is revokep

(e) an order imposingry alternative action theegulatorconsiders
appropriate.

(2) In deciding what action to take undmrbsectia (1), in relation to a
person, theegulatormust take into accoudt

(a) the seriousness ahyfindings of theregulatorhaving regard to
theobject of this Act; and

(b) anyother matters theegulatorconsidergelevant.
Division 7.6 Dealing with disputes

141 Application for assistance of inspector to resolve dispute

If a dispute ariseabout the exerciser purportecexerciseby a WHS
entrypermitholderof a rightof entry under this Actny party to the
disputemay ask the regulator to appoint an inspectaattend the
workplace to assist iresolving thedispute.

142 Regulator may deal with a dispute about a right of entry
under this Act

(1) Theregulatormay deal with a disputbout the exercise or purported
exercise by &VHS entry permitholderof a right of entry under this
Act (including a dispute about whetheregjuestundersection128
(Work health and safety requiremeéritsreasonable).

(2) Theregulatormay deal with thelispute inany mannerit thinks fit,
including bymeans of mediation, conciliation or arbitration.

(3) If theregulatordeals with the disputey arbitration, it may make or
more of thefollowing orders

(a) an order imposing conditions on a Wid&try permit;

(b) an order suspending a WHS entry permit;
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Part 7 Workplace entry by WHS entry permit-holders
Division 7.6 Dealing with disputes

Section 143

(c) an order revoking a WHS entry permit;

(d) an order abouthe future issue of WHS entpermits tol or
morepersons

(e) ary other order it considers appropriate.
(4) Theregulatormay deal with theispute
(&) on its own initiative; or

(b) on application byany of the following towhom the dispute
relates

(i) a WHS entrypermitholder,
(i) the relevant union;
(iif) the relevant person conductingpasiness or undertaking;

(iv) arny other person in relation to whotthe WHS entry
permitholder hasexercised or purported to exercise the
right of entry;

(v) ary other person affected by thexercise or purported
exercise of theright of entry by a WHS entry
permitholder.

(5) Indealing with a dispute, thregulatormust not confeanyrights on
the WHS entrypermitholderthat are additional topr inconsistent
with, rights exercisable by the WHS enfrgrmitholderunder this
part.

143 Contravening order made to deal with dispute
A person must not contravene an order under set4ai3).
WHS civil penalty provision.

Maximumpenalty:
(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.
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Prohibitions Division 7.7

Section 144

Division 7.7 Prohibitions

144

145

(1)

(2)

Person must not refuse or delay entry of WHS entry
permit-holder

A person must not, without reasonable excuse, refuse or unduly delay
enty into a workplace by a WHS entpermitholderwho is entitled
to enter the workplace under this part.

WHS civil penalty provision.

Maximum penalty:
(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Subsectia (1) places an evidential burden on #ezused to show a
reasonable excuse.

Note Evidential burderd see theCriminal Code s58.

Person must not hinder or obstruct WHS entry
permit-holder

A person must not intentionally and unreasonably hinder or obstruct
a WHS entrypermitholderin entering a workplace or in exercising
any rights at a wdplace in accordance with thisup.

WHS civil penalty provision.

Maximum penalty:
(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.
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Workplace entry by WHS entry permit-holders

Division 7.7 Prohibitions

Section 146

146

147
1)

(2)

WHS entry permit-holder must not delay, hinder or
obstruct any person or disrupt work at workplace

A WHS entrypermitholderexercising, or seeking &xercise, rights

in accordance with this part must not intentionally and unreasonably
delay, hinder or obstruct any person or disrupt any work at a
workplace, or otherwise act in an improper manner.

WHS civil penalty provision.

Maximum penalty:$10 000.

Misrepresentations about things authorised by this part
A person must not take actidn

(a) with the intention of giving the impression; or

(b) reckless as to whether the impression is given

that the doing of a thing is authorised by this phit is not so
authorised.

WHS civil penalty provision.

Maximumpenalty:
(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Subsection (1) does not apply if the person reasonably believes that
the doing otthe thing is authorised.
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Section 148

148 Unauthorised use or disclosure of information or
documents

A person must not use or disclose information or a document obtained
underdivision 7.2 (Entry to inquire into suspectedntraventionsin

an inquiry into a suspectatbntravention for a purpose that is not
related to the inquiry or rectifying thsuspected contravention,
unles®

(a) the person reasonably believes that the use or disclosure is
necessary to lessen or prev@nt

(i) a serious risk to a pers@health osafety; or
(i) a serious threat to public health or safety; or

(b) the person has reason to suspect that unlawful activity has been,
is being or may be engaged in, and uses or discloses the
information or document as a necessary part of an investigation
of the matter or in reporting concerns to relevaatsonsor
authorities; or

(c) the use or disclosure is required or authorised by or under law;
or

(d) the person reasonably believes that the use or disclosure is
reasonably necessary fbror more of the following by, or on
behalf of, an enforcement body (within the meaning of the
Privacy Act 198&Cwilth):

(i) the prevention, detection, investigatioprosecution or
punishment of criminal offences, breaches of a law
imposing a penalty or sanction or breaches mfescribed
law;

(i) the enforcement of laws relating to the confiscation of the
proceeds of crime;

(iif) the protection of theublic revenue;
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Division 7.8 General

Section 149

(iv) the prevention, detection, investigation or remedying of
seriously improper conduct prescribecconduct;

(v) the preparation for, or conduct efproceedindpefore any
court or tribunal, or implementation of the orders of a court
or tribunal;

(e) if the information is, or the document contains, personal
informatior® the use or disclosure is made with the consent of
the individual to whom the information relates.

WHS civil penalty provision.

Maximum penalty:
(@) inthe case of amdividua $10000; or
(b) in the case of a body corporat&50000.

Division 7.8 General

149 Return of WHS entry permits

(1) The person to whom a WHS entry permit is issued must return the
permit to theregulatorwithin 14 days of any of the following things
happening:

(a) the permitis revoked or suspended,;
(b) the permit expires.

WHS civil penalty provision.

Maximum penalty:$2000.

(2) After the end of a period of suspension of a W&ty permit, the
regulatormust returrthe WHS entry permit to the person to whom it
was issued &

() the person, or the persirunion, applies ttheregulatorfor the
return of thepermit; and

(b) the permit has not expired.
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Section 150

150 Union to provide information to regulator
The relevant union must advise tlegulatorifd

(@) the WHS entrypermitholderresigns from or otherwise leaves
the union; or

(b) the WHS entrypermitholderhas had any entry permit granted
under a corresponding WHS law, or thair Work Actor the
Workplace Relations Act 199@wilth) (no matter when in
force) cancelled or suspended; or

(c) the union ceases to be an organisation that is registered, or taken
to be registered, under theair Work (Registered
Organisations) Act 200@Cwilth).

WHS civil penalty provision.

Maximum penalty:
(&) inthe case of an individu@l$5 000; or
(b) inthe case of a body corporat&25000.

151 Register of WHS entry permit-holders

The regulatormust keep available fgoublic access an tip-date
register of WHS entrypermitholdess in accordance with the
regulation
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Part 8

The regulator

Division 8.1 Functions of regulator

152

Functions of regulator

The regulator has the followirfgnctiors:

(@)

(b)
(©)

(d)

(€)

(f)

(9)

(h)

(i)

to advise and make recommendations taMirester and report
on the operation areffectiveness of this Act;

to monitor and enforce compliance with tiAst;

to provide advie and information on workealth and safety to
duty-holdess under thig\ct and to the community;

to collect, analyse and publish statistiekating to work health
and safety;

to foster a coperative, consultativerelationship between
duty-holders and thgpersongo whom they owe duties and their
representatives in relation to work health aatety matters;

to promote and support education ammdining on matters
relating to work healtland safety;

to engage in, promote antbordinaé thesharing of information
to achieve the objeodf this Act, including the sharing of
information with a corresponding regulator;

to conduct and defend proceedings underAbtdefore a court
or tribunal;

any otherfunctiongiven tothe regulatoby this Actor another
territory law

Note A reference to an Act includes a reference to statutory instruments made

or in force under the Acitfpcluding a regulatioand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).
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153

154

Powers of regulator

Without limiting section152, the regulator haall the powers and
functions thatan inspector hasnder this Act.

Note A provision of a law that givesfanctionto an entity also gives the entity
the powers necessary and convenient to exerciséutiotion (see the
Legislation Act s196).

Delegation by regulator

The regulator maydele@te the regulatais powers andfunctiors
underthis Act, or another Territory law, to another person.

Note A delegation must be in wittg. The power todelegatemay not be
delegated A delegation may be conditionalA delegation maybe
amended orevdked The delegator may exercise a powerflorction
that has been delegated, despite diéegation ¢ee Legislation Act
pt19.4).

Division 8.2 Powers of regulator to obtain

155
1)

information

Powers of regulator to obtain information

This section applies if the regulatmasreasonablgroundgo believe
thata person is capable giving information, providing documents
or giving evidencé

(a) in relation to gpossiblecontravention of this A¢ior

(b) thatwill assist theregulator to monitor or enforce compliance
with this Act.

Note A reference to an Act includes a reference to statutory instruments made
or in force under the Acincluding a regulatioand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).
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Part 8 The regulator
Division 8.2 Powers of regulator to obtain information

Section 155

(2) The regulator may, by written notiserved on the persprequire the
person to dd or more of thdollowing:

(a) to give the regulator, in writing signed by tperson (oiin the
case of a body corporatey a competent officer of the body
corporatepnd within the time and in thmanneispecifiedn the
notice,thatinformation ofwhich the person has knowledge;

(b) to produce to the regulator, in accordandt the noticethose
documents;

(c) to appear before a person appointed byrdgilator on a day,
and at a time and placgpecifiedin the notice (being a day, time
and placethat are reasonable in th@rcumstances) and give
either orally or inwriting that evidence and producthose
documets.

Note For how documents may be served, sed #ugslation Act pt19.5.
(3) The notice must
(a) statethat therequirement is made under tisisction; and

(b) contain a statement to the effélcata failureto comply with a
requirement is an offencand

(c) if the notice requires the person to proviméormation or
documents or answeuestiond

(i) contain a statement about the effect of

(A) sectionl72 (Abrogation of privilege against
selfincrimination); and

(B) section 269 (Act does not affect legal professional
privilege); and

(i) statethat theperson may attend withlagal practitioner.
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Powers of regulator to obtain information Division 8.2

Section 155

(4)

(5)

(6)

(7)

The regulator must not make a requirement usdeésectia (2) (c)
unless the regulator has taken mdhsonable steps to obtain the
information undesubsectia (2) (a) and (b) and has been unable to
do so.

A person must not, without reasonable excuse, refuse or fail to
comply with arequirement under this section.

Maximumpenalty:
(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

Subsectiorn{5) places amvidential burderon the accused to show a
reasonable excuse.

Note Evidential burder® see theCriminal Code s58.

Section172 (with any necessary changes) appliesa requirement
under this section.
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Part 9

Securing compliance

Division 9.1 Appointment of inspectors

156

Appointment of inspectors

The regulator may appoiany of the following as an inspector
(a) a publicservant

(b) an employee of a public authority;

(c) the holder of a statutory office;

(d) aperson who is appointed as an inspaatoler a corresponding
WHS law;

(e) a personn aprescribectlass of persons

Notel For the making of appointments (including acting appointments), see the
Legislation Act pt19.3.

Note2 In particular, a person may be appointed for a particular provision of a
law (seeLegislation Act s7 (3)) and an appointment may be made by
naming a person or nominating the occupant of a pogg®d_egislation

Act, $207).
157 Identity cards
(1) The regulator must give each inspector an identéyd that
include®
@ the personds name; and
(b) a statement that the person is an inspector; and
(c) arecent photograph of tiperson; and
(d the carddéds date of issue and
(e) anything else prescribed by regulation.
(2) An inspector must produdas or heridentity card for inspection on
request when exercising compliance powers.
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Appointment of inspectors Division 9.1

Section 158

(3) If apersonto whom an identitgard has been issuedases to ban
inspectoy the person museturn the identity card to thhegulatoras
soon as practicahle

158 Accountability of inspectors

(1) An inspector must give written notice to tregjulator of all interests,
pecuniary or otherwisahat theinspector has, or acquires, athat
conflict or could conflict with the propeperformance of the
inspectoés functiors.

(2) The regulator must give a direction to an inspentirto deal, or to
no longer deal, with a ntt@r ifd

(a) the regulator becomes awdtat theinspector has potential
conflict of interest in relation to matter and

(b) the regulator considerthat theinspector should not deal, or
should no longedeal, with the matter.

159 Suspension and ending of appointment of inspectors
(1) The regulator may suspend or enddpgointment of an inspector.

(2) A persor@s appointment as an inspector ends wherperson ceases
to be eligible for appointment as inspector.
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Division 9.2 Functions and powers of inspectors

160 Functions and powers of inspectors
An inspector has the followiniwinctiorns and powersinder this Act

(a) to provide information and advice abadmpliance with this
Act;

(b) to assist in theesolution od
(i) work health and safety issuesaadrkplaces; and

(i) issues related to access to a workplagan assistant to a
health and safetyepresentative; and

(i) issues related to the exercisepurported exercise of a
right of entryunderpart7 (Workplace entry by WHS entry
permitholders;

(c) to review disputed provisional improvemenrdtices;

(d) to require compliance with this Act throughe issuing of
notices;

(e) to investigate contraventions of this Act aadsist in the
prosecution of offences;

(f) to attend coronial inquestsrelation towork-related deaths and
examine witnesses.

161 Conditions on inspectorsécompliance powers

An inspectos compliance powersare subject taany conditions
specifiedin the instrument of thenspectoés appointment.
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Section 162

162
1)

(2)

Inspectors subject to regulatoré directions

An inspector is subject to the regula@directionsn the exercise of
the inspectas compliance powers

A direction under subsectid1l) may be of ageneral nature or may
relate to aspecifiedmatteror specifiedclass of matter.

Division 9.3 Powers relating to entry

Subdivision 9.3.1 General powers of entry

163
1)

(2)

3)

(4)

164
1)

(2)

Powers of entry

An inspector may anytime enter a placthat is or tha theinspector
reasonably suspedts aworkplace.

An entry may be made under subseac(ib) with, or without, the
consent of the person withanagement or control of the workplace.

If an inspector enters a place under subse¢fipand itis not a
workplace, the inspector must leahe place immediately.

An inspector may entenyplace if the entry iauthorised by a search

warrant.

Note An inspector may enter residential premises to gain accesgiiplace
(sees 170(c)).

Notification of entry

An inspector may enter a place ungection163without prior notice
to anyperson

An inspector must, as soon as practicable aftéry to a workplace
or suspected workplace, takdl reasonable steps tootify the
following personf the entry and thpurposeof the entry

(a) the relevant person conducting a businessndertaking at the
workplace;
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Section 165

(b) the person with management or controtie workplace;

(c) any health and safety representative woorkers carrying out
work for thatbusines®r undertaking at the workplace.

(3) However, an inspector is not requirechtify any person if to do so
would defeat theurposefor which the place was entered or cause
unreasonable delay.

(4) In this section

relevant person conducting ausiness or undertakingneans the
personconductinga business or undertaking in relatitmwhich the
inspector is exercising thEowess ofentry.

165 General powers on entry

(1) An inspector who enters a workplace unslectionl63may dol or
moreof the following

(a) inspect, examine and make inquiries atwioekplace;

(b) inspect and examinanything (including adocument) at the
workplace;

(c) bring to the workplace and usayequipment or materiakhat
may be required;

(d) take measurements, conduct tests and mshetches or
recordings (includingphotographs, films, audio, video, digital
or other recordings);

(e) take and remove for analgsa sample ofnysubstance or thing
without paying for it

() require a person at the workplace to give ihspector
reasonable help to exercise tlim@spectoés powess under
paragephs(a)to (e);
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Section 166

(g) exerciseany compliancepoweror otherpowerthat isreasonably
necessary to bexercised by the inspector fre purposes of
this Act.

(2) A person required to give reasonable help under subsét)i
must not, without reasonable excuse, refuse or fail to comply with the
requirement.

Maximumpenalty:
(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(3) Subsectia (2) places an evidentiburden on theccused to show a
reasonable excuse.

Note Evidential burder® see theCriminal Code s58.

166 Persons assisting inspectors

(1) A person (thassistan}, including an interpretemay accompany the
inspector entering workplace undesection163 (Powers ofentry)
to assist thanspector if the inspector considers the assistasice
necessary.

(2) The assista#t

(@) may do the things at the place andh the mannerthat the
inspector reasonably requiresassist the inspector to exercise
compliance powerdut

(b) must not do anythinthat theinspector doesot havepowerto
do, except as permittathder a search warrant.

(3) Anything done lawfully by the assistant is takien all purposs to
have been done by tiespector.
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Section 167

Subdivision 9.3.2 Search warrants

167

(1)

(2)

3)

(4)

Search warrants

An inspector may apply to a magistrate fosemrchwarrantfor a
place.

The application must be sworn and state the grounds on which the
warrant is sought.

The magistrate may refuse to consider the application until the
inspector gives the magistrate all the information the magistrate
requires about the application in the vihg magistrate requires.

The magistrate may issue a search warrant orilyeifmagistrate is
satisfied there are reasonable groundsf@pecting

() there is a particular thing or activifyhe evidence that may
provide evidence of an offenegpinst this Act; and

Note A reference to an Act includes a reference to statutory instruments
made or in force under the Aatcluding a regulatiomnd any law
or instrument applied, adopted or incorporated by the Act (see
Legislation Act s104).

(b) the evidence is, or may be within the next 72 hours, at the place.

(5) The search warrant must si@te

(a) thataninspector may, witlany necessanand reasonableelp
and face, enter the lpce and exercise the inspedor
compliance powersand

(b) the offence for which the search warransgied and
(c) theevidencehat may be seized under thearch warrant; and
(d) the hours when the place may be entered; and

(e) the date, within days afterthe day ofthe searchwarrants
issue, the seanowarrant ends.
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Section 167A

167A

(1)

(2)

3)

(4)

(5)

(6)

Warrantsd application made other than in person

An inspectommay apply for a warrant by phone, fax, email, radio or
other form of communication if th@spectorconsiders it necessary
because @

(a) urgentcircumstances; or
(b) other special circumstances.

Before applying for the warrant, th@spector must prepare an
application stating the grounds on which the warrant is sought.

The inspectormay apply for the warrant before the application is
sworn.

After issuing the warrant, the magistrate must immedigtedyide a
written copyto theinspectorif it is practicable to do so.

If it is not practicable t@rovide a written copyo theinspectod
() the magistrate must tell thespecbrd

(i) the terms of the warrant; and

(i) the date and time the warrant was issued; and

(b) the inspectormust complete a form of warrant (thearrant
form) and write on i

(i) the magistrat® name; and
(i) the date and time the magistrate isstiedwarrant; and
(i)  the warranis terms.

The written copy of the warrant, or the warrant form properly
completed by thénspector authorises the entry and the exercise of
theinspectods powers under this part.
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Section 168

(7) Theinspectormust, at the fst reasonable opportunity, send to the
magistraté

(a) the sworn application; an

(b) if the inspectorcompleted a warrant fordnthe completed
warrant form.

(8) On receiving the documents, the magistrate must attach them to the
warrant.

(9) A court must find that a power exercised by thgpectorwas not
authorised by a warrant under this sectfén

(a) the question arises in a proceeding in the court whether the
exercise of power was authorised by a warrant; and

(b) the warrant is not pduced in evidence; and

(c) itis not proved that the exercise of power was authorised by a
warrant under this section.

168 Announcement before entry on warrant

(1) Before executing a search warrant, the inspector named in the warrant
or an assistant tilve inspector mudt

(&) announce thate or shas authorised by thearrant to enter the
place; and

(b) give anypersonat the place an opportunity allow thatentry
to the place

(2) However, the inspector or an assistant to the inspesciat required
to comply with subsectiofil) if he or she believes on reasonable
grounds that immediate entry to the place is needed to énsure

(a) the safety oiny personor

(b) that the effectie execution of the warranti®t frustrated.
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169

169A
1)

(2)

3)

Copy of warrant to be given to person with management
or control of place

If the person who hasr appears to hayenanagement or control of
a place is present at thlace when aesarch warrant ieeing executed
theinspector must

(a) identify himself or herself tthatperson byproducinghis or her
identity card forinspection; and

(b) givethatperso®
() acopy of the warrant; and

(i) a document setting out the rights and obligationshef
person.

Occupier entitled to be present during search etc

If the occupier of premises, or someone else who apparently
represents the occupier, is present at the premises while a search

warrant is being executed, the persoanstled to observe the search
being conducted.

However, the person is not entitled to observe the sedrch if

(a) to do so would impede the search; or

(b) the person is under arrest, and allowing the person to observe

the search beingonducted would interfere with the objectives
of the search.

This sectiordoes not prevent 2 or more areas of the premises being

searched at the same time.
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Section 170

Subdivision 9.3.3 Limitation on entry powers

170 Places used for residential purposes

Despite aything else inthis division, thepoweis of an inspector
underthis divsion in relation toentering a place are not exercisable
in relation toapart of a placéhat isused only for residentigiurposs
excepd

(&) with the consent of the persevith management or control of
the place; or

(b) under the authority conferred by a seanehrant; or

(c) for thepurposeonly of gaining access tosauspected workplace,
but onlyd

(i) if the inspectorreasonablybelievesthat no reasonable
alternative access @&vailable; and

(i) atareasonable time having regarthetimes at which the
inspectorbelieves work is being carried out at fhlace to
which access is sought.

Subdivision 9.3.4 Specific powers on entry

171 Power to require production of documents and answers
to questions

(1) An inspector who enters a workplace untes division may

(&) require a person to tell the inspector who hastody of, or
access to, a document; or

(b) require a person who has custody ofaceess to, a document to
producethatdocument to the inspector while timspector is at
thatworkplace or within apecifiedperiod; or

(c) require a person at the workplace to ansargrquestions put
by the inspector.
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Section 171

(2)

3)

(4)

(5)

(6)

(7)

A requirement under subsemti(1) (b) must bemade by written
notice unless the circumstancesquire the inspector to have
immediate access the document.

An interview conducted by an inspector unsi@psectia (1) (c) must
be conducted in privatedf

(a) theinspector considers it appropriate; or
(b) the person being interviewed so requests.
Subsectia (3) does nal

(a) limit the operation ofection166(Person®ssisting inspectaoys
or

(b) prevent a representative of therson beingnterviewed from
being present dhe interview.

Subsectia (3) may be invoked during anterview byd

(a) the inspector; or

(b) the person being interviewed,

in which case the subsection applies tarémeainder of the interview.

A person must not, without reasonable excuse, refuse or fail to
comply with a requirement under this section.

Maximumpenalty:

(&) inthe case of an individu&l$10 000; or

(b) in the case of a body corporat&50 000.

Notel Seesl72and s173in relationto seltincrimination ands269in relation
to legal professional privilege.

Note2 Strict liability applies to each physical element of this offence
(sees12A).

Subsectia (6) places an evidential burden on #ezused to show a
reasonablexcuse.

Note Evidential burder® see theCriminal Code s58.
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Section 172

172
1)

(2)

173
1)

(2)

3)

Abrogation of privilege against self-incrimination

A person is not excused from answeringjwestion orproviding
information or a documeninderthis pat on the groundhat the
answer tahe question, or the information or document, rremd to
incriminate the person or expose pe¥son to a penalty.

However,any information, document or thing obt&d, directly or
indirectly, because of the giving of the answer or the production of
the document is not admissible in evidence against the person in a
civil or criminal proceeding, other than a proceeding for an offence
arising out of the false or misldad naure of the answer,
information ordocument.

Warning to be given

Before requiring a person to answer a questiggraride information
or a document unddhis pat, an inspector mudt

(a) identify himself or herself to the person as iaspector by
producing the inspect@ identity card or in some other way;
and

(b) warn the persothatfailure to comply withthe requirement or
to answer the questionyithout reasonable excuse, would
constitutean offence; and

(c) warn the person abbthe effect osection172 and

(d) advise the person about the effecsettion269 (Act does not
affect legal professional privilee

It is not an offence for an individual to refuseaiaswer a question
put by an inspector or provideformation or a document to an
inspector undethis pat on the groundhat thequestionjnformation
or document might tend tecriminatehim or her unlesshe or she
was firstgiven the warning in subseati@l) (c).

Nothing in this section prevén an inspector fronobtaining and
using evidence given to tlrespector voluntarily byny person.
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174

175

Powers to copy and retain documents
(1) An inspector may

(a) make copies of, or take extracts fronrjaument given to the
inspector ilccordance with a requirement under #as, and

(b) keepthatdocument for the periothat theinspector considers
necessary.

(2) While an inspector retains custody of a documtetjnspector must
permit the following personsto inspect or makecopies of the
document at alleasonable times

(a) the person who produced the document;

(b) the owner of the document;

(c) a person authorised by a perseferred toin paragrah (a) or
(b).

Power to seize evidence etc

(1) An inspector who entsra workplace undesection163 Powers of
entry) may seizeanything(including a document) at th@ace if the
inspectorreasonablybelievesthe thing is evidence of an offence
against thisAct.

Note A reference to an Act includes a reference to statutory instruments made

or in force under the Acincluding a regulatioand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

(2) An inspector who enters a place with a seavalrant may seize the
evidence for which thevarrant was issued.

(3) Aninspector may also seize anything else apthee if the inspector
reasonablpelieved

(a) the thing is evidence of an offence agathg Act; and

(b) the seizure is necessary to prevent the thigigg hidden, lost
or destroyed or used tmntinue or repeat the offence.
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Part 9 Securing compliance
Division 9.3 Powers relating to entry

Section 176

176 Inspector® power to seize dangerous workplaces and
things

(1) This section applies if an inspector who entemekplace undethis
part reasonablypelieveshat

(a) the workphce or part of the workplacer

(b) plant at the workplaceyr

(c) a substance at the workplace or part ofwioekplace;or
(d) a structure at a workplace

is defective or hazardous to a degree likely to cause serious injury or
illness or a dangerous incident to occur.

(2) The ingpector may seize the workplace or part, flant, the
substance or th&tructure.

177 Powers supporting seizure
(1) Having ®ized a thing, an inspector néay

(@) move the thing from the place where it ve&szed (thelace of
seizureg; or

(b) leave the thing at the place of seizurethie reasonable action
to restrict acess to itor

(c) if the thing is plant or a structu@edismantleor cause to be
dismantled the plant @tructure.

Examplesd par (b)
1 sealing a thing and marking it to show access to it is restricted

2 sealing the entrance to a room where a thisgusited and marking it to show
access to itd restricted
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Securing compliance Part 9
Powers relating to entry Division 9.3

Section 177

(2) If an inspector restricts access to a seized thing, a person must not
tamper, or attempt to tamper, with the thing or something restricting
access to the thing without an inspe@approval.

Maximum penalty:
(a) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(3) To enable athing to be seized, an inspector mayre the person in
control of i

(a) totake itto a stated reasonable place &taged reasonable time;
and

(b) if necessary, to remain in control of it at thtated place for a
reasonable time.

(4) The requiremed
(@) must be made by written nogicor

(b) if for anyreason it is not practicable to gittee notice, may be
made orally andconfirmed by written notice as soon as
practicable.

(5) A further requirement may be made under #astion in relation to
the same thing if it imlecessary anteasonable to make the further
requirement.

(6) The person must not, without reasonable excuse, refuse or fail to
comply witha requirement under subsecti@) or (5).
Maximum penalty:
(@) inthe case of an individu&l$10 000; or
(b) inthe case of hody corporaté $50 000.

Note Strict liability applies to each physical element of this offence
(sees12A).
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Part 9

Securing compliance

Division 9.3 Powers relating to entry
Section 178
(7) Subsectia (6) places an evidential burden on Heeused to show a

178
1)

(2)

3)

(4)

179
1)

(2)

3)

reasonable excuse.
Note Evidential burder® see theCriminal Code s58.

Receipt for seized things

As soon as practicable after an inspector seizemg, the inspector
must give a receipt for it to thEerson from whom it was seized.

However, if for any reason it is not practicable twomply with
subsectia (1), the inspector mustave the receipt in a conspicuous
position and ira reasonably secure way at the place of seizure.

The receipt must describe generally each thesjzel and its
condition.

This section does not apply to a thing if iingpracticable or would
be unreasonable to gittee receipt required by this section (given the
thingds nature, condition and value).

Forfeiture of seized things

A seized thng is forfeited tadhe Territoryif the regulatod

(@) cannot find the person entitled to the thiaffer making
reasonable inquiries; or

(b) cannot return it to the person entitled to affer making
reasonable efforts; or

(c) reasonablyelievest is necessary to forfeihe thing to prevent
it being used to commén offence against this Act.

Subsectia (1) (a) does not require the regulatomtake inquiries if
it would be unreasonable toake inquiries to find the person entitled
to thething.

Subsectia (1) (b) does not require the regulatom@ake efforts if it
would be unreasonable to maké#orts to return the thing to the
person entitled td.
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Securing compliance Part 9
Powers relating to entry Division 9.3

Section 179

(4) If the regulator decides to forfeit the thing undebsectia (1) (c),
the regulator must tell thgerson entitled to the thing of the decision
by written notice.

(5) Subsectia (4) does not apply df

(a) the regulator cannot find the person entitedhe thing, after
making reasonabl@&quiries; or

(b) itisimpracticable or would be unreasonatulgive the notice.
(6) The notice must stade
(a) the reasons for the decision; and

(b) that theperson entitled to the thing mapply within 28days
after the date of theotice for the decision to breviewed; and

(c) how the person may apply for the reviemgd

(d) that theperson may apply for a stay of ttiecision if the person
applies for a review.

(7) In deciding whether and, if so, what inquiries aefforts are
reasonable or whether it woube unreasonable to give notice about
a thing, regardnust be had to the thiGgnature, condition andalue.

(8) Any costs reasonably incurred by therritoryin storing or disposing
of a thingforfeited undersubsectia (1) (c) may berecovered in a
court of competernjurisdiction as a debt due to therritory from that
person.

(9) In this section

person entitledo a thing meanthe person from whom it was seized
unless that person is not entitled to possess it in which case is mean
the owner of the thing.
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Part 9

Securing compliance

Division 9.3 Powers relating to entry

Section 180

180

181

(1)

(2)

3)

(4)

(1)

(2)

Return of seized things

If a seized thing has not been forfeited, the peesitied to the thing
may apply to the regulator fdine return of the thing after the end of
6 monthsafter it was seized.

The regulator must return the thing to th&pplicant under
subsectior{l) unless the regulatdras reasonable grounds to retain
the thing.

The regulator may imposany conditions on theeturn of the thing
under this sectiothat theregulator considergpropriate to eliminate
or minimiseanyrisk to work health or safety relatéalthe thing.

In this section

person entitledto a thing meanghe person entitled to possess the
thing or the owner of the thing.

Access to seized things

Until a seized thing is forfeited or returned, tegulator must permit
the followingpersongo inspect it and, if it is a document, to make
copiesof it at all reasonable times

(@) the person from whom the thing was seized;
(b) the owner of the thing

(c) a person authorised by a perseferred toin paragrah(a) or
(b).

Subsectia (1) does not apply if it is impracticabler would be
unreasonable to allow inspectionapying.
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Securing compliance Part 9
Damage and compensation Division 9.4

Section 182

Division 9.4 Damage and compensation

182

183
1)

(2)

3)

(4)

(5)

184
1)

Damage etc to be minimised

In the exercise, or purported exercise, afocapliance poweran
inspector must take alkasonable steps to enstinat theinspector,
and any assistant to the inspector, cause as littisonvenience,
detriment and damage agiscticable.

Inspector to give notice of damage

This section applies if an inspector an assistartb an inspectqr
damages a thing when exercisingr purporting to exercisea
compliance power

The inspector must, as soon as practicajples written notice of the
damage to the person who tlespectorbelieves on reasonable
groundsis theperson in control of the thing.

If the inspector believes the damage was cabgetlatent defect in
the thing or circumstanceseyond theinspectoés or assistais
control, theinspector may state it in the notice.

If, for anyreason, it is impracticable to comphyjth subsectia (2),
the inspector must leave thetice in a conspicuous position and in a
reasonably secure way where ttsamagehappened.

This section does not apply to damage ihgpectorreasonably
believess trivial.

Compensation

A person may claim compensation from therritory if the person
incurs loss or expendecause of the exercis® purported exercise
of apowerunderdivision 9.3 (Powers relating to entry)
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Part 9 Securing compliance
Division 9.5 Other matters

Section 185

(2) Compensation may be claimed and orderedgroaeeding
(a) brought in a court of competent jurisdictiar;

(b) for an offence against this Act broughagainst the @rson
claiming compensation.

(3) The court may order compensatimnbe paidonly if it is satisfied it
IS just to make the order in tiekecumstances of the particular case.

(4) A regulationmay prescribe mattethatmay, or must,be taken into
account by the court wheronsidering whether it is just to make the

order.
Division 9.5 Other matters
185 Power to require name and address

(1) An inspector may require a person to providepglesords name and
homeaddress i

(a) theinspector finde person committing asffence against this
Act; or

(b) the inspector finds the persondimcumstanceghatlead, or has
informationthat leads, the inspector t@asonablysuspecthe
person has committed an offeragminst this Act; or

(c) the inspectoreasonablypelieveshat theperson may be able to
assist in thénvestigation of an offence against this Act.

Note A reference to an Act includes a reference to statutory instruments made
or in force under the Acitpcluding a regulatioandanylaw or instrument
applied, adopted or incorporated by the Act (segislation Acts104).

(2) When asking a person to provids or her namandhomeaddress,
the inspector muét

(a) tell the person the reason for the requiremergrovidehis or
hername andome addressand
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Securing compliance Part 9
Other matters Division 9.5

Section 186

(b) warn the persothatit is an offence to fail tstatehis or her
name andhome addresaunless the person has a reatbma
excuse.

(3) If the inspectoreasonablyelievesthat thenameor home address
false, the inspector magquire the person to give evidence of its
correctness.

(4) A person must not, without reasonable excuse, refuse or fail to
comply witha requirement under subsectidn or (3).

Maximum penalty:$10 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(5) Subsectia (4) places an evidential burden on #xused to show a
reasonable excuse.

Note Evidential burder® see theCriminal Code s58.

186 Inspector may take affidavits
An inspector is authorised to take affidavits &ory purposerelating
or incidental to the exercig# his or hercompliance powers

187 Attendance of inspector at coronial inquests

An inspector may attend and has authoritgxamine witnesses at
ary inquest into the cause death of a worker while carrying out
work.
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Part 9 Securing compliance
Division 9.6 Offences in relation to inspectors

Section 188
Division 9.6 Offences in relation to inspectors
188 Offence to hinder or obstruct inspector

A person must not intentionally hinder or obstruct an inspector in
exercising his or her compliance powers, or induce or attempt to
induce any other person do so.

Maximumpenalty:
(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

189 Offence to impersonate inspector

A person who is not an inspector must not, in any wegklessly
hold himself or herself out to be an inspector.

Maximum penalty:$10 000.

190 Offence to assault, threaten or intimidate inspector
A person commits an offenceéif
(a) the persorngages in conduct; and

(b) the person intends, by engaging in that conduct, to directly or
indirectly assault, threaten or intimidate another person; and

(c) the other person is an inspector or a person assisting an
inspector.

Maximumpenalty:

(@) in the case of an individual$50 000 or imprisonment for
2 years or bothor

(b) inthe case of a body corporat&250 000.
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Enforcement measures Part 10
Improvement notices  Division 10.1

Section 191

Part 10 Enforcement measures

Division 10.1 Improvement notices

191
1)

(2)

192

Issue of improvement notices

This section applies if amnspector reasonablybelieves that a
persomd

(a) is contravening a provision of this Act; or

(b) has contravened a provision in circumstarithasmake it likely
that thecontravention willcontinue or be repeated.

Note A reference to an Act includes a reference to statutory instruments made
or in force under the Acincluding a regulatioand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

The inspector may issue an improvement natcgliring the person
tod

(a) remedy the contravention; or
(b) prevent a likely contravention frootcurring or

(c) remedy the things or operations causing ¢betravention or
likely contravention.

Contents of improvement notices

(1) Animprovement notice must state

() that theinspector believes the persbn
(i) is contravening a provision of this Act;,

(i) has contravened a provisiondgimcumstanceshatmake it
likely that thecontravention will continue or beepeated,;
and
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Part 10

Enforcement measures

Division 10.1  Improvement notices

Section 193

(2)

3)

(b) the provision the inspector believes is being, has been,
contravened; and

(c) briefly, how the provision is being, or hagsen, contravened,;
and

(d) the da by which the person is requiretb remedy the
contravention or likelyontravention.

An improvement notice may include directiom®ncerningthe
measures to be taken to remedydbwetravention or prevent the likely
contraventionpr the matters oactivities causing theontravention
or likely contravention, to which thaotice relates.

The day stated for compliance with tingprovement notice must be
reasonable in all theircumstances.

193 Compliance with improvement notice
The person to whom an improvement notice is issued must comply
with the notice within the periospecifiedin the notice.
Maximumpenalty:
(@) inthe case of an individu&l$50 000; or
(b) in the case of a body corporat&250 000.
Note Strict liability applies to each physical element of this offence
(sees12A).
194 Extension of time for compliance with improvement
notices
(1) This section applies if a person has been isaibdan improvement
notice.
(2) An inspector may, by written notice given t@herson, extend the
compliance period for thenprovement notice.
(3) However, the inspector may extend twenpliance period only if the
period has noénded.
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Enforcement measures Part 10
Prohibition notices  Division 10.2

Section 195

(4) In this section

compliance periogneans the period stated in thgprovemennotice
undersection192 (Contents of improvement notigegandincludes
thatperiod as extended under tkisction.

Division 10.2 Prohibition notices

195 Power to issue prohibition notice
(1) This section applies if an inspecteasonablyelievesthad

(@) an activity isoccurringat a workplacehat involves or will
involve, a serious risk to thénealth or safety of a person
emanating fronan immediate amminent exposure totezard;
or

(b) an activity mayoccur at a workplacethat if it occurs will
involve a serious risk to théealth or safety of a person
emanating fronan immediate or imminent exposure toeaard.

(2) The inspector may give a person who has cowwel the activity a
direction prohibiting thecarrying on ofthe activity, or the carrying
on ofthe activity in aspecifiedway, until an inspectas satisfiedhat
themattersthatgive or will giverise to the risk have been remedied.

(3) The direction may be given orally, but mustdomfirmed by written
notice (a prohibition notice) issued to the person as soon as
practicable.

196 Contents of prohibition notice
(1) A prohibition notice must stade

(a) that theinspector believeshat grounds forthe issue of the
prohibition notice exist anthe basis fothat belief; and

(b) briefly, the activitythat theinspectorbelieves involves or will
involve the risk andhe mattershatgive or will give rise to the
risk; and
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Part 10 Enforcement measures
Division 10.2 Prohibition notices

Section 197

(c) the provision of this Acthat theinspectorbelieves is being, or
is likely to be,contravened byhatactivity.

(2) A prohibition notice may include directions on threeasures to be
taken to remedy the risk, activities matters to which the notice
relates, or thecontravention or likely contraventioreferred toin
subsectia (1) (c).

(3) Without limiting section195, a prohibition noticeghat prohibits the
carrying on of an activity in specifiedway may do so bgtatingl or
more of the following

(&) a workplace, or part of a workplace, at whibk activity is not
to becarried out;

(b) anythingthat isnot to be used in connectianth the activity;
(c) any procedurehat isnot to be followed irconnection with the
activity.
197 Compliance with prohibition notice

The person to whom a direction is given under sed8i(2) (Power
to issue prohibition noticedr a prohibition notice is issued must
comply with the direction or notice.

Maximum penalty:

(@) inthe case of an individual$100 000; or

(b) in the case of a body corporat&500 000.

Note Strict liability applies to each physical element of this offence

(sees12A).
page 148 Work Health and Safety Act 2011 R19
Effective: 10/10/19-04/12/19 10/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Enforcement measures Part 10
Non-disturbance notices  Division 10.3

Section 198

Division 10.3 Non-disturbance notices

198

Issue of non-disturbance notice

An inspector may issuersndisturbance noticéo the person with
management or control ofwaorkplace if the inspectareasonably
believeghatit is necessary to do so to facilitate the exercidabr
hercompliance powers

199 Contents of non-disturbance notice
(1) A nondisturbance notice may require the persah
(a) preserve the sitat which a notifiablencident hasccurredfor
aspecifiedperiod;or
(b) prevent the disturbance of a particular sfbecluding the
operation of plant) in othaircumstances for specifiedperiod
that isreasonable in the circumstances.
(2) A nondisturbance notice musipecifythe period(of nat more than
7 day9 for which it applies andet oud
(&) the obligations of the person to whom tiwgice is issued; and
(b) the measures to be taken to preserve a siteegent disturbance
of a site; ad
(c) the penalty for contravening the notice.
(3) In subsectin (1) a reference to a site includasy plant, substance,
structure or thing associated witte site.
(4) A nondisturbance notice does not prevany actiord
(a) to assist aimjured person; or
(b) toremove a deceased person; or
(c) that isessential to make the site safe orptevent a further
incident; or
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Enforcement measures

Division 10.4  General requirements applying to notices

Section 200

200
1)

(2)

201

(d) that isassociated with a police investigatian;

(e) for which an inspector has given permission.

Compliance with non-disturbance notice

A person must not, without reasonable excuse, refuse or fail to
comply with a nordisturbance notice issued to the person.

Maximum penalty:

(@) inthe case of an individu&l$50 000; or

(b) inthe case of a bodyorporaté $250 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

Subsectia (1) places an evidential burden on #ezused to show a
reasonable excuse.

Note Evidential burder®d see theCriminal Code s58.

Issue of subsequent notices

If an inspector considers it necessary to dohgopr shemay issue

1 or more subsequemion-disturbance notices to a person, whether
before or after thexpiry of the previous noticeach of which must
comply withsection199 (Contents ohon-disturbance notice

Division 10.4 General requirements applying to

202

203

notices

Applicationd div 10.4
In this dvision:

notice means improvement notice prohibition notice or
non-disturbance notice.

Notice to be in writing

A notice must be in writing.
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Enforcement measures Part 10
General requirements applying to notices  Division 10.4

Section 204

204

205
1)

(2)

206
1)

(2)

207

Directions in notices

A direction included in an improvement noticepsohibition noti@
mayd

(a) refer to a code of practice; and

(b) offer the grson to whom it is issued a choimfeways in which
to remedy the&ontravention.

Recommendations in notice

An improvement notice or prohibition notice mawclude
recommendations.

It is not an offence to fail to comply witecommendations in a
notice.

Changes to notice by inspector

An inspector may make minor changes tw#ced

(a) for clarification; or

(b) to correct errors or references; or

(c) to reflect changes of address or ottiecumstances.

An inspector may also, in accordance wsection194 (Extension of
time for compliance with improvement notigesextend the
compliance period for amprovement notice.

Regulator may vary or cancel notice

Except as provided isection206, a notice issuety an inspector
may only be varied or cancellég the regulator.
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Division 10.4  General requirements applying to notices

Section 208

208 Formal irregularities or defects in notice
A notice is not invalicbnly because @

(a) a formal defect or irregularity in the noticaless the defect or
irregularity causesor islikely to causgsubstantial injustice; or

(b) afailure to use the correct nanfdélweperson to whom the notice
is issued if thenotice sufficiently identifies the person arsd
issued or given to the person in accordamite section209.

209 Issue and giving of notice
(1) A notice may be issued or givema perso@

(2) by delivering it personally to the personsending it by post or
facsimile or electronitransmission to the pers@usual or last
known place of residence or business; or

(b) by leavingit for the person at the pergsmusual or last known
place of residence dnusiness with a person who appears to be
over 16yearsand who appears to residevaork there; or

(c) by leaving it for the person at the workpldoevhich the notice
relates with a person whe or appears to be the person with
management or control of the workplace; or

(d) in aprescribednanner
(2) A regulation may prescrilde
(a) themanner of issuing notice and

(b) the steps a person to whom a notice igadsnust take to bring
it to the attention of othgrersons
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Remedial action Division 10.5

Section 210

210 Display of notice

(1) A persontowhom a notice is issued must, as soon as possible, display
a copy of the notice in a prominent place at or near the workplace, or
part of theworkplace, at which work is being carried out that is
affected by the notice.

Maximum penalty:

(@) inthe case of an individu&l$5 000; or

(b) inthe case of a body corporat&25000.

Note Strict liability applies to each physical element of troffence
(sees12A).

(2) A person must not intentionally remove, destroy, damage or deface a
notice displayed under subsectid) while the notice is in force.
Maximumpenalty:

(a) inthe case of an individu&l$5 000; or
(b) inthe case of a body conmaied $25000.
Division 10.5 Remedial action
211 When regulator may carry out action

(1) This section applies if a person to whoiprahibition notice is issued
fails to take reasonabsteps to comply with the notice.

(2) The regulator may takany remedial action theegulator believes
reasonable to make theorkplace or situation safe after giving
writtennotice to the person to whom the prohibitrmtice was issued
ofd
() the regulatais intention to takéhataction;and
(b) the ownets or persods liability for the cost®f thataction.
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Part 10 Enforcement measures
Division 10.6  Injunctions

Section 212

212 Power of the regulator to take other remedial action
(1) This section applies if the regulat@asonablpelievestha®

(a) circumstances in which a prohibition notican beissuedexist;
and

(b) a prohibition notice cannot bissuedat aworkplace because,
after taking reasonablgeps, the person with management or
controlof the workplace cannot be found.

(2) The regulator may takany remedial actiomecessary tonake the
workplace safe.

213 Costs of remedial or other action

The regulator may recovtre reasonable costsafyremedialction
taken undey

(a) section211 (When regulator may carry out actiofipm the
person to whom theotice is issuedyr

(b) section212 from any persorto whom the prohibition notice
could have been issuadrelation tothe matter,

as a debt due to the Territory.

Division 10.6 Injunctions

214 Applicationd div 10.6
In this division

notice means improvement notice, prohibition notice or
nondisturbancenotice.
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Injunctions  Division 10.6

Section 215

215 Injunction for noncompliance with notice
(1) The regulator may apply the SupremeCourtfor an injunctiod®
(&) compelling a person to comply with a notioe;
(b) restraining a peo from contravening aotice.
(2) The regulator mago s@

(@) whether or nota procesding hasbeenbrought for an offence
against this Act inconnection withany matterin relation to
which the notice wassued and

(b) whetherany period for compliance with theotice has expired.
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Part 11 Enforceable undertakings

Section 216
Part 11 Enforceable undertakings
216 Regulator may accept WHS undertakings

(1) The regulator may accept a written undertaking
(aWHS undertaking) given by a person iconnection with anatter
relating to acontravention or allegecbntravention by theerson of
this Act.

Note Section230(3) requiresheregulatorto publish guidelines relation to
theacceptance oiVHS undertaking.

(2) However, aVHS undertakingcannot be accepted focantravention
or alleged contraventiaihat isa categoryl offence.

(3) The giving of aWHS undertakingdoes noftconstitute an admission
of guilt by the persomiving it in relation tothe contravention or
allegedcontravention to which the undertaking relates.

217 Notice of decision and reasons for decision

(1) The regulator must giveeperson seeking tmake aVHS undertaking
written notice of theregulatofs decision to accept orjeet the
WHS undertakingand of the reasons for the decision.

(2) The regulatomust publish, on the regulaferwebsite, notice of a
decision to accept &/HSundertakingand the reasons fahat
decision.

218 When a WHS undertaking is enforceable

A WHS undertakingakes effect and becomesforceable when the
regulatofs decision taccept the undertaking is given to the person
who made theundertaking or atany later datespecified by the
regulator.
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Enforceable undertakings Part 11

Section 219

219 Compliance with WHS undertaking

A person musinot contravene a WH&ndertaking made by that
person that is in effect.

Maximum penalty:

(@) inthe case of an individu&l$50 000; or

(b) inthe case of a body corporat&250 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

220 Contravention of WHS undertaking

(1) The regulator may apply t@a court for an order if a person
contravenes WHS undertaking

(2) If the court is satisfiedthat the person who madethe
WHS undertakinghas contravened thendertaking, the court, in
addition to thamposition ofany penalty, may maké or bothof the
following orders

(@) an order directing the person to comply vilie undertaking;
(b) an order discharging the undertaking.

(3) In addition to the ordenseferred toin subsectia (2), the court may
make any other orderthat thecourt considers appropriate in the
circumstancesincluding orders directing the person to paythe
Territoryd

(a) the costs of the proceedirand

(b) the reasonable costs of the regulatomionitoring compliance
with the WHS undertakingn the future.
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Part 11

Enforceable undertakings

Section 221

(4)

221
1)

(2)
3)

222
1)

(2)

3)

(4)

Nothing in this section prevengsproceedingeingbrought for the
contravention or allegedontravention of this Act to which the
WHS undertaling relates.

Note Section222 specifies circumstances affectinga proceeding for a
contravention for which &/HS undertakinghas beemiven

Withdrawal or variation of WHS undertaking

A person who has madeVdHS undertakingmay at any time, with
the written agreement of tlegulatod

(a) withdraw the undertaking; or
(b) vary the undertaking.

However, the provisions of the undertaking canhet varied to
provide for a different allegecbntravention of the Act.

The regulato must publish, on the regulaéemebsite, notice of the
withdrawal or variation of &/HS undertaking

Proceeding for alleged contravention

Subjectto this section, no proceedifigr acontraventionor alleged
contravention of this Act may be brought against a person if a
WHS undertakings in effect in relation téhatcontravention.

No proceedingmay be brought for aontravention or alleged
contravention of this Act against a person who fiamade a
WHS undertakingn relation tothecontravention antlas completely
discharged th®/HS undertaking

The regulator may accept WHS undertakingin relation to a
contravention or alleged contravention before a proceedingin
relation tothe contravention haleen finalised.

If the regulator accepts\WWHS undertakingoeforethe proceeding is
finalised, the regulator musake all reasonad® steps to have the
proceedingliscontinued as soon as possible.
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Reviewable decisions  Division 12.1

Section 223

Part 12 Review of decisions
Division 12.1 Reviewable decisions
223 Which decisions are reviewable
(1) Table223sets oud
(a) decisions made under this Act that are reviewable in accordance
with this part (eviewable decisionsand
(b) who is eligible to apply for review of a reviewable decision (the
eligible person.
(2) Unless the contrary intention appears, a reference in this part to a
decision includes a reference to:
(&) making, suspending, revoking or refusing to make an order,
determination or decision;
(b) giving, suspending, revoking or refusing to give a direction,
approval, consent or permission;
(c) issuing, suspending, revoking or refusing tesue an
authorisation;
(d) imposing a condition;
(e) making a declaration, demandrequirement;
(f) retaining or refusing to deliver up, a thing
(g) doing or refusing to do another acttbing.
(3) In this section:
person entitledo a thingmeans the person from whom it was seized
unless that persan not entitled to possess it, in which case it means
the owner of the thing.
Note Decisions under the regulation that will be reviewable decisions will be
set out in the regulation.
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Part 12 Review of decisions
Division 12.1 Reviewable decisions

Section 223

Table 223 Reviewable decisions and eligible persons

column 1 column 2 column 3

item provision under which eligible person in relation to reviewable
reviewable decision is made decision

1 s54(2) (1) A worker whose interests are affectel
(decision following failure to by the decision anis or her

purpose 0852 (1) (b)
(2) A person conducting a business or

undertaking whose interests are
affected by the decision.

(3) A health and safety represemtatwho
represents a worker whose interests
affected by the decision.

2 s72(6) (1) A person conducting a business or
(decision in relation to training undertaking whose interests are
of health and safety affected by thelecision.
representative) (2) A health and safety representative
whose interests are affected by the
decision.
2A s72A(7) (1) The principal contractor for a major
(decision in relation to training construction project.
of health and safety (2) A health and safety representative
representative) whose interests are affected by the
decision.
3 s76 (6) (1) A worker whose interests are affectel
(decision relating to health and by the decision.
safety committee) (2) A person conducting a business or

undertaking whose interests are
affected by the decision.

(3) A health and safety representative wi
represents a worker whose interests
affected by the decision.
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Reviewable decisions  Division 12.1
Section 223

column 1 column 2 column 3

item provision under which eligible person in relation to reviewable
reviewable decision is made decision

3A ST79A(7) (1) The principal contractor for a major
(decision in relation to training construction project.
of members of health and safet (2) A health and safety committee memt
committee) whose interests are affected by the

decision.

4 s102 (1) The person to whom the piigional
(decision on review of improvement notice was issued.
provisional improvement notice (2) The health and safety representative

who issued the provisional
improvement notice.

(3) A worker whose interests are affectel
by the decision.

(4) A health and safety representative wi
represents a workevhose interests are
affected by the decision.

(5) A person conducting a business or
undertaking whose interests are
affected by the decision.

5 s134 (1) The relevant union.

(decision to refuse to issue a | (2) The person for whom thentry pernit
WHS permit) is sought
6 s140 (1) The relevant union.
(decision to revoke, suspend ot (2) The WHS permiholder.
take other action in relation to €
WHS entry permit)

7 s179 The person entitled to the thing.
(forfeiture of thing)

8 s180 The person entitled to the thing.
(return of seizedhings)

R19 Work Health and Safety Act 2011 page 161

10/10/19 Effective: 10/10/19-04/12/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Part 12

Review of decisions

Division 12.1 Reviewable decisions

Section 223

column 1 column 2 column 3

item provision under which eligible person in relation to reviewable
reviewable decision is made decision

9 s191 (1) The person to whom the notice was
(issue of improvement notice) issued.

(2) A person conducting a business or
undertaking whose interests are
affected by the decision.

(3) A worker whosenterests are affected
by the decision.

(4) A health and safety representative wi
represents a worker whose interests
affected by the decision.

10 s194 (1) The person to whom theotice was
(extension of time for issued.
compliance with improvement | (2) A person conducting a business or
notice) undertaking whose interests are
affected by the decision.

(3) A worker whose interests are affectel
by the decision.

(4) A health and safety representative wi
represents a worker whose interests
affected by the decision.
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Section 223

column 1 column 2 column 3

item provision under which eligible person in relation to reviewable
reviewable decision is made decision

11 s195 (1) The person to whom the notice was

(issue of prohibition notice)

issued.

(2) The person with management or
control of the workplace, plant or
substance.

(3) A person conducting a business or
undertaking whosmmterests are
affected by the decision.

(4) A worker whose interests are affectel
by the decision.

(5) A health and safety representative wi
represents a worker whose interests
affected by the decision.

(6) A health and safety representative wi
gavea direction under 85to cease
work, that is relevant to the prohibitiol

notice.
12 s198 (1) The person to whom the notice was
(issue of anonrdisturbance issued.
notice) (2) The person with management or
control of the workplace.

(3) A personconducting a business or
undertaking whose interests are
affected by the decision.

(4) A worker whose interests are affectel
by the decision.

(5) A health and safety representative wi
represents a worker whose interests
affected by the decision.
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Review of decisions

Division 12.1 Reviewable decisions

Section 223

column 1 column 2 column 3

item provision under which eligible person in relation to reviewable
reviewable decision is made decision

13 s201 (1) The person to whom the notice was
(issue of subsequent notice) issued.

(2) The person with management or
control of the workplace.

(3) A person conducting a business or
undertaking whose interests are
affected by the decision.

(4) A worker whoserterests are affected
by the decision.

(5) A health and safety representative wi
represents a worker whose interests
affected by the decision.

14 s207 (1) The person to whom the notice was
(Decision of regulator to vary ol issued.
cancel notice) (2) The person with management or

control of the workplace.

(3) A person conducting a business or
undertaking whose interests are
affected by the decision.

(4) A worker whose interests are affectel
by the decision.

(5) A health and safety represatite who
represents a worker whose interests
affected by the decision.

(6) For a prohibition notice, a health and
safety representative whose direction
under 85 to cease work gave rise to
the notice.

15 A provision of the regulation A person prescribed by regulation as eligib
prescribed byegulation to be  to apply for review of the reviewable
reviewable in accordance with = decision.
this part
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Section 224

Division 12.2 Internal review

224
1)

(2)

3)

225
1)

(2)

Application for internal review

An eligible person irrelation to a reviewabldecision, other than a
decision made by theegulator or a delegate of the regulator, may
applyto the regulator for review (anternal review of the decision
withind

(a) therelevanttime after the day on whicthe decision first came
to the eligiblepersoids notice; or

(b) suchlonger periodhat theregulator allows.

The application must be madetiremanner and formequired by the
regulator.

Note If a form is approved under&/7 for this provision, the form must be
used.

For the purposes dliis section
relevanttime mean$

(@) in the case o& decision to issue amprovement notiog the
periodspecifiedin the notice for compliance with the notioe
14 days whichever is the lesseand

(b) inanyother casé 14 days

Internal reviewer

The regulator may appoint a person or bodyetgew decisions on
applications under thidivision.

The person who made the decision cannot batamal reviewein
relation tothatdecision.
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Section 226

Review of decisions

226

227

(1)

(2)

3)

(4)

(5)

(6)

Decision of internal reviewer

The internal reviewer must review the reviewaldeision and make
a decision as soon asrisasonably practicable and within ddys
afterthe application for internal review feceived.

The decision may lde
(a) to confirm or vary the reviewable decisian;

(b) to set aside the reviewable decision asubstitute another
decisionthat theinternalreviewer considers appropriate.

If the internal reviewer seeks furthaeformationfrom the applicant,
the 14day period ceases to rumtil the applicant provides the
information to thanternal reviewer.

The applicant must provide the furthaformation within the time
(being not less than dayg specifiedby the inernal reviewer in the
request for information.

If the applicant does not provide the furthefiormation within the
required time, the decisias taken to have been confirmed by the
internalreviewer at the end die requiredime.

If the reviewable decision is not varied or set asuithin the 14day
period, the decision is taken bave been confirmed by the internal
reviewer.

Decision on internal review

As soon as practicable after reviewing ftihecision, the internal
reviewer musgive theapplicant in writing

() the decision on the internal review; and

(b) the reasons for the decision.
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Section 228

228 Stays of reviewable decisions on internal review

(1) An application foran internakeview of a reviewable decision (other
than adecision to issue a prohibition notice or a fusturbance
notice) stays the operation thie decision.

(2) If an application is made f@n internakeview of a decision to issue
a prohibition notice or a nedisturbance notice, the reviewer may
stay the operation of thdecision.

(3) The reviewer may make the decision to stay the operation of a
deci sion on the reviewerds own initd.@i
applicant for review.

(4) The reviewer must make a decision on an application for avittan
1 working day after the reviewer receives the application.

(5) If the reviewer has not made a decision to stay a decision within the
time set out in subsectidd), the reviewer is taken to have made a
decision to grant a stay.

(6) A stay of theoperation of a decision pendinglecision on an internal
review continues untivhicheverof the followingis earlier

(a) the end of the prescribed period for applying for an external
review of the decision made on the intenealiew;

(b) an applicabn for external review is made.
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Review of decisions

Section 229
Division 12.3 External review
229 Application for external review

(1)

(2)

An eligible person may apply to the ACAGr review (anexternal
review) ofd

(a) areviewable decision made by the regulator;

(b) a decisionmade, or taken to have been maoke,an internal
review.

The application must be maile

(a) if the decision was to forfeit a thing (including a document)
within 28 days after the dayn whichthe decision first camet
the applicards notice; or

(b) in the case of any other decistmithin 14 days after the day
on whichthe decision first cametthe applicarés notice; or

(c) if the regulator is required by th&®CAT to give the eligible
person a statement of reasons, within 14 days after therday
whichthe statement igrovided
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Section 230

Part 13 Legal proceedings
Division 13.1 General matters
230 Prosecutions

(1) Subject to subsection)& proceedindor an offence against this Act
may be brought b§

(a) the regulator; or

(b) an inspector with the written authorisation of the regulator
(either generally or in a particular case).

Note A refererte to an Act includes a reference to statutory instruments made
or in force under the Acincluding a regulatioand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

(2) If the regulator believes on reasonable grounds that a person has
committed an offence against this Act, the regulator may refer the
matter to the DPP.

(3) The regulator must isspy@and publish on theegulatofs website,
general guidelinem relation t@

() thereferral of matters to the DPP under this sectomu
(b) the acceptance M/HS undertaking undetthis Act.

(4) A guideline is a notifiable instrument.

Note A notifiable instrument must be notified under thegislation Act

(5) Nothing in this section affects the ability of tidPP to bring a
proceedindor an offence against this Act.
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Part 13 Legal proceedings
Division 13.1  General matters

Section 231

231 Procedure if prosecution is not brought

(1) A person(theapplican) may make a written request to the regulator
that the regulator refer a matter to the DRP if

(a) theapplicantreasonably considetkat theoccurence of an act,
matter or thing constitutes a categoryl offence or a
category? offence; and

(b) no prosecution has been broughtelation tothe occurence of
the act, matter or thingfter 6months but not later than
12 monthsaftertheoccurence

(2) Within 3 monthsafter the regulator receivesra@quest the regulator
musB

(a) advisetheapplicant(in writing)d
(i) whether the investigation is complesgid
(i) if the investigation is complede

(A) whetherthe regulator has referred or will be referring
the mater to the DPPor

(B) thereasons why the regulator will not be referring the
matter to the DPRand

(b) advisethe person who the applicant believasmmitted the
offenceof the application.

(3) If the regulator advises the person thia¢ regulator will not be
referring a matter concernirgy categoryl or category? offenceto
the DPP, the regulator madst

(a) advise the person that the person may ask the regulator to refer
the matter to the PPfor consideration; and

(b) if the person makes a written request to the regulator to do so,
refer the matter to the P within Imonth of the request.

page 170 Work Health and Safety Act 2011 R19
Effective: 10/10/19-04/12/19 10/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Legal proceedings Part 13
General matters  Division 13.1

Section 232

(4)

(5)

(6)

(7)

The DPP must consider the matter and advise (in writing) the
regulatoras soon as practicalds towhether the BPPconsiders that
aprosecution should be brought.

If the DPP considers that a prosecution should not be brought, the
regulator must ensure that written reaséor the decision are given
tod

(a) the person who made the request; and
(b) the person who the applicant believes committed the offence.

If the regulator declines to follow the advice of the DPP to baing
proceedingthe regulator must give written reasons for the decision
to any person to whomritten reasons aggven urder subsectio(b).

In this section a reference to thecurence of aract, matter or thing
includes a reference tdfailure in relation to an act, matter or thing.

232 Limitation period for prosecutions
(1) A proceedingor an offence against this Act mag brought within
the latest of the followingeriods

(a) within 2 yearsafter the offence first comes the notice of the
regulator;

(b) within 1year after acoronial report was made or a coronial
inquiry or inquet ended, if it appeared from the report or the
proceeding at the inquiry or inquest that an offence had been
committed against this Act

(c) if a WHSundertaking has been given irrelation to the
offenced within 6 monthsafterd
() theWHS undertakings contravenedyr
(i) it comes to the notice of the regulatdhat the

WHS undertakinghas beerontravened; or
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Section 233

(i) the regulator has agreed undection221 (Withdrawal or
variation of WHSundertaking to the withdrawal of the
WHS undertaking

(2) A proceeding for aategoryl offence may bdrought after the end
of the applicable limitatioperiod in subsectio(1) if fresh evidence
relevantto the offence is discovered and the cousaissfiedthat the
evidence could not reasonabhave been discovered within the
relevantlimitation period.

233 Multiple contraventions of health and safety duty
provision

(1) Two or more contraventions of a health and sadietty provision by
a personthat arise out of he same factual circumstances may be
charged as single offence or as separate offences.

(2) However, his section does not authorise contraventiorsayfmore
health andsafety duty provisions to be chargedaasingle offence.

(3) A single penalty only may be imposed relation to2or more
contraventions of aealth andafety dutyprovisionthatare charged
as a single offence.

(4) In this section
health andsafety duty provisiooeans grovision ofy
(&) division2.2(Primary duty of carg or

(b) division 2.3 (Further duties opersonsonducting businesses or
undertakingy or

(c) division 2.4 (Duty of officers, workers and othperson

page 172 Work Health and Safety Act 2011 R19
Effective: 10/10/19-04/12/19 10/10/19

Authorised by the ACT Parliamentary Counseld also accessible at www.legislation.act.gov.au



Legal proceedings Part 13
Sentencing for offences  Division 13.2

Section 234

Division 13.2 Sentencing for offences

234 Applicationd div 13.2

This dvision applies if a court convicts a persam,finds a person
guilty (the offender), of anoffence against this Act.

Note A reference to an Act includes a reference to statutory instruments made
or in force under the Acincluding a regulatioand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

235 Orders generally

(1) One or more mlersmay be made under thdvision against the
offender.

(2) An ordermay be madender this divisionn addition toany penalty
thatmay be imposed @ary other actiorthatmay be taken in relation
to the offence.

Note An order under this division may be madeasonditionof a good
behaviour order under ti&rimes (Sentencing) Act @8

236 Adverse publicity orders

(1) The court may make an order (@ahversepublicity order) in relation
to theoffender requiring the offendér

(a) to take either or both of the following actionghin the period
specifiedin the order

(i) to publicise, in the wagpecifiedin theorder, the offence,
its consequences, theenalty imposed andny other
relatedmatter;

(i) to notify aspecifiedperson ospecifiedclass ofpersonsin
the way specified in the order, of the offence, its
consguences, the penalty imposed arg other related

matter; and
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Part 13
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Division 13.2  Sentencing for offences

Section 236

(2)

3)

(4)

(5)

(b) to give the regulator, within daysafter theend of the period
specifiedin the ordergvidencethat theaction or actions were
taken by the offender in accordance with ¢nger.

The court may make an adverse publicity ordeit®own initiative
or onthe application of th®PP.

If the offender fails to give evidence to thegulator in accordance
with subsectia (1) (b), the regulator, or a person authorised in
writing by theregulator, may take the action or acti@pecifiedin
the order.

However,ifd

(a) the offender gives evidence to the regul@oaccordance with
subsectia (1) (b); and

(b) despitethat evidence, the regulator is nettisfied that the
offender has taken tteetion or actionspecifiedin the order in
accordance with the order,

the regulator may apply to the court for an order authorising the
regulator, or a person authorised in writing by the regulator, to take
the action omctions.

If the regulator or a person authorised in writoyghe regulator takes
an action or actions iaccordance with subseati¢3) or an order
under subsectia (4), the regulator is entitled to recovieom the
offender, by action in aourt ofcompetent jurisdiction, an amount
relation tothe reasonable expenses of taking the acti@cttons as
a debt due to thé&erritory.
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Section 237

237

238

239

(1)

(2)

(1)

(2)

(1)

(2)

Orders for restoration

The court may order the offender to takechstepsas arespecified
in the oder, within theperiodspecified to remedyany matter caused
by the commission of the offentigatappears tthe court to be within
the offendeds powerto remedy.

The period in which an order under this sectmuast be complied
with may beextended, ofurther extended, by order of the court but
only if an application for the extension is made beforestigeofthat
period.

Work health and safety project orders

The court may make an order requiring tifender to undertake a
specifed project for thegeneral improvement of work health and
safetywithin the periodspecifiedin the order.

The order mayspecify conditionsthat must becomplied with in
undertaking thepecifiedproject.

Release on the giving of a court-ordered WHS
undertaking

The court may (with or without recordingcanviction) adjourn the
proceeding for a period afp to 2yearsand make an order for the
release othe offender on the offender giving an undertakivith
specifiedconditions (acourt-orderedWHS undertaking).

A courtordered WHS undertaking must specify the following
conditions

(a) that theoffender appears before the courtdiled on to do so
during the period of theadjournment and, if the court so
specifies atthe time to which the further hearingadjourned;

(b) that theoffender does not commit, during tiperiod of the
adjournmentary offenceagainst this Act;
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Part 13

Legal proceedings

Division 13.2  Sentencing for offences

Section 240

3)

(4)

(5)

240

241

(c) thattheoffender observesnyspecialkcondtions imposed by the
court.

An offender who has given a cowtderedWHS undertakingunder
this sectiormay be called on tappear before the court by order of
the court.

An order under subsectig3) must be served dhe offender not less
than4 daysbefore the timepecifiedin it for the appearance.

If the court is satisfied at the time to whicHuather hearing of a
proceeding is adjourndtat theoffender has observed the conditions
of thecourtordered/VHS undertakingit mustdischargehe offender
without anyfurther hearing of theroceeding.

Injunctions

If a court finds a person guilty of an offeragainst this Act, the court
may issue an injunctiorequiring the person toeasecontravening
this Act.

Note An injunctionmay also be obtained undg215for noncompliance with
anondisturbance notice, improvemenotice or prohibition notice.

Training orders

The court may make an order requirithge personto undertake or
arrange forl or more workers taindertake aspecifiedcourse of
training.
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Infringement notices  Division 13.3

Section 242

242 Offence to fail to comply with order

(1) A person must not, without reasonable excuse, fail to comply with an
order under this division.

Maximum penalty:
(@) inthe case of an individu&l$50 000; or
(b) inthe case of a body corporat&250 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(2) Subsectior{l) places an evidential burden on the defendant to show
a reasonable excuse.

Note Evidential burderd see theCriminal Code s58.
(3) This section does not apply to an ordeinjunctionunded

(a) section239 (Release onthe giving of a courtordered
WHS undertaking; or

(b) section240(Injunctiony.
Division 13.3 Infringement notices

243 Infringement notices

Note Infringement notices for offences against this Act are dealtumitlerthe
Magistrates Court Act 193(@t3.8.
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Part 13
Division 13.4  Offences by bodies corporate

Section 244

Legal proceedings

Division 13.4 Offences by bodies corporate

244

Imputing conduct to bodies corporate

Notel A physical element of an offence consisting of conduc¢aken to be
committed by a corporation if it is committed by an employee, agent or
officer of the corporation acting within the actual or apparent scope of his
or her employment or within his oehactual or apparent authority (see
Criminal Code s50.)

Note 2 For fault elements in relation to corporations, se€tfrminal Codes 51
(Fault elements other than negligenae)l s 52 (Corporation negligence

Note 3 For mistake of fact in relation to corporations, seeétiminal Codes 53.

Division 13.5 The Territory

245

(1)

(2)

3)

Offences and the Territory

If the Territoryis guilty of an offence against thisct, the penalty to
be imposed on th&erritory is the penalty applicable to a body
corporate.

Note A reference to an Act includes a reference to statutory instruments made
or in force under the Acifpcluding a regulatioand any law or instrument
applied adopted or incorporated by the Act (&egislation Act s104).

For the purposes of this A@nyconduct engaged on behalf of the
Territory by an employee, agemwir officer of theTerritory acting
within the actual omapparent scope dfis or heremployment, or
within his or heractual or apparent authority,denduct also engaged
in by theTerritory.

If an offence under this Act requires proofkeabwledge, intention or
recklessness, it isufficient ina proceedin@gainst thelerritory for
thatoffence to provehat thepersorreferred tan subsectia (2) had
the relevant knowledg@tention or recklessness.
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The Territory  Division 13.5

Section 246

246

247

(4)

(1)

(2)

3)

(1)

(2)

If for an offence against thidct mistake of fact isrelevant to
determining liability, it is sufficient ina proceedingagainst the
Territory for the offence ifthe persorreferred toin subsectia (2)
madethatmistake of fact.

WHS civil penalty provisions and the Territory

If the Territory contravenes a WHS civil penalfyrovision, the
monetary penalty to be imposed ¢me Territory is the penalty
applicable to a bodgorporate.

For the purposes od WHS civil penaltyprovision, any conduct
engaged in on behalf of tAerritoryby an employee, agent or officer
of the Territory acting within the actual or apparent scapbéis or
heremployment, or withirhis or heractual or apparent authority, is
conduct als@ngaged in by th&erritory.

If a WHS civil penalty provision requires proof kiowledge, it is
sufficient ina proceedng againsthe Territory for a contravention of
that provision toprovethat thepersonreferred toin subsectia (2)
hadthatknowledge.

Officers

A person who makes, or participates in makuohggisionghataffect
the whole, or a substantiphrt, ofa business or undertaking of the
Territoryis taken to be an officer of theerritory for the purposes of
this Act

A Minister of aState or the Commonwealth is mothatcapacity an
officer for the purposes of this Act
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Division 13.5  The Territory

Section 248

248 Responsible agency for the Territory

(1) The following notices to be given to or served on the Territory may
be given to or served on the responsible agenaglation to the
notice:

(@) a provisional improvement notice, improvement notice,
prohibition notice, nosdisturbance notice or notice of entry
under part 7 (Workplace entry by WHS entry perhatders) to
be given or served under this Act;

(b) an infingement notice for an infringement notice offence to be
given or served under tidagistrates Court Act 1930

(2) If an infringement notice is to be served on tharitory for an
offence against this Act, thresponsible agency may bpecifiedin
theinfringement notice.

(3) If a proceedings brought against th€erritory for an offence against
this Act or in relation to @ontravention of this Act, the respobla
agencyin relation tothe offence or contravention may fgecifiedin
anydocument initiating, or relating tthe proceeding

(4) The responsible agenayrelation toan offence oa contravention of
this Act is entitled to act ia proceedin@gainst thelerritory for the
offence orrelating to the contravention and, subjecatty relevant
rules of court, the procedural rights amidligations of theTerritory
as the accused atefendant in theproceedingare conferred or
imposed on the respsible agency.

(5) The person prosecuting the offence or bringingpiteeeedingnay
change the responsible agemwlcyingthe proceedingvith the courds
leave.
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Legal proceedings Part 13
The Territory  Division 13.5

Section 248

(6) In this section

responsible agenéy

(a) in relation toa noticereferred tan subsectia (1) mean$

(i)

(ii)

(iii)

(iv)

in the case ofa provisional improvement notice,
improvementnotice or infringement notiéethe territory
agencythe acts oromissions of which are alleged to
contravene this Acand

in the case of prohibition noticd the territory agency
which has controlover the activity referred to in
section195(1) (a) or (b) (Power to issue prohibition
notice) and

in the case ofa nondisturbance notic& the territory
agencywith themanagement and control of twerkplace;
and

in the case ok notice of entry undegpart7 (Workplace

entry by WHS entry permitoldersp theterritory agency
conducting the relevant businessiadertaking or with the
managemerdand control of the workplace; and

(b) inrelation toan offence oproceedindor acontravention of this
Act meanghe agency ofhe Territoryd

(i)

(ii)

(iii)

the acts or omissions of which aieged to constitute the
offence orcontravention; or

if thatagency has ceased to e&ighat isthe sucessor of
thatagency; or

if that agency has ceased to exist @hdre is no clear
successorthat thecourt declares to be the responsible
agency.
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Division 13.6  Public authorities

Section 249

Division 13.6 Public authorities

249 Application to public authorities that are bodies
corporate
This dvision applies only to public authoritiethat are bodies
corporate.

250 Proceedings against public authorities

(1) A proceeding may be brought under this Actagainst a public
authority inits own name.

(2) Nothing inthis divsion affectsany privileges thata public authority
may haveunder the Crown

251 Imputing conduct to public authorities

(1) For the purposes of this Aany conduct engagenh on behalf of a
public authority by an employeeagent or officer of the public
authority actingwithin the actual or apparent scopelo$ or her
employment, or withinhis or heractual orapparent authority, is
conduct also engaged in e public authority.

(2) If anoffence under this Act requires prooflafowledge, intention or
recklessness, it isufficient in a proceedingagainst the public
authority for that offence to provethat the personreferred toin
subsectia (1) hadthe relevanknowledge intention orrecklessess

(3) If, for an offence against this Acmistake of fact isrelevant to
determining liability, it is sufficient im proceedinggainst the public
authority forthat offence if the personeferred toin subsectia (1)
madethatmistake offact.
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WHS civil penalty provisions  Division 13.7

Section 252

252

253

(1)

(2)

3)

Officer of public authority

A person who makes, or participates in makuohggisionghataffect
the whole, or a substantiphrt, of the business or undertaking of a
public authority is taken to be an officer of the puldiathority for
the purmpses of this Act

Proceedings against successors to public authorities

A proceedingfor an offence against this Ad¢hat was instituted
against a public authority before tigssolution, orthat could have
been institutedgainst a public authority if not for its dissolutiomay

be continued or instituted against stsccessor if the successor is a
public authority.

An infringement notice served on a pubdiathority for an offence
againstthis Act is taken tdoe an infringement notice served on its
successoif the successor is a public authority.

Similarly, any penalty paid by a public authoriin relation toan
infringement notice is taken to laepenalty paid by its successor if
the successor ispublic authority.

Division 13.7 WHS civil penalty provisions

254

(1)

When is a provision a WHS civil penalty provision

A subsection of part7 (Workplace entry by WHS entry
permitholderd (or a section ofpart7 that is not divided into
subsections) is WHS civil penalty provisionfd

(@) the wordONHS civil penalty provisiofandl or more amounts
by way of monetarypenalty are set out at the foot of the
subsection (or section); or

(b) another provision opart7 specifiesthat the subsection (or
section) is a WHS civipenalty provision.
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Division 13.

Section 255

Legal proceedings
7  WHS civil penalty provisions

(2) A sulsection of aegulation(or asection of aegulationthat isnot

255

256

(1)

(2)

257

dividedinto subsection) is aWHS civil penaltyprovisionifd

(@) the wordsdONHS civil penalty provisiobandl or more amounts
by way of monetarypenalty are set out at the foot of the
subsectior{or sectior); or

(b) another provision oé regulationspecifiesthat thesubsection
(or sectior) is aWHS civil penalty provision.

Proceedings for contravention of WHS civil penalty
provision

Subject to this wision, a proceedingnay bebrought in a court
against a person forcantravention of a WHS civil penalty provision.

Involvement in contravention treated in same way as
actual contravention

A person who is involved in a contravention oN&S civil penalty
provision is taken to havantravenedhatprovision.

A person ignvolved ina contravention of a civpenalty provision if,
and only if, the pers@n

(a) has aided, abetted, counselled or proctimeccontravention; or

(b) has induced the contravention, whethertlimgats or promises
or otherwise; or

(c) has been imnyway, by act or omissiordirectly or indirectly,
knowingly concermdin or party to tle contravention; or

(d) has conspired with others to effect tmntravention.

Contravening a civil penalty provision is not an offence

A contravention of a WHS civil penalty provisia@not an offence.
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Section 258

258

259

(1)

(2)

260

Civil proceeding rules and procedure to apply

A court must apply the rules of evidence aqmdcedure fomr civil
proceedingvhen hearing proceedindor a contravention of a WHS
civil penalty provision.

Proceeding for a contravention of a WHS civil penalty
provision

In aproceeding for a contravention of a W8Il penalty provision,
if the court is satisfiedhat a person has contravened a WHS civil
penaltyprovision, the court may

(a) order the person to pay a monetary pendfigt the court
considersappropriate; and

(b) make any other orderthat the court considersappropriate,
including an injunction.

A monetary penalty imposed under subsectig must not exceed
the relevant maximum amount wfonetary penaltgpecifiedunder

part7 (Workplae entry by WHS entry perrmftolders)or prescribed

by regulationin relation toa contravention athatWHS civil penalty

provision.

Proceeding may be brought by the regulator or an
inspector

A proceedingfor a contravention of a WHS civilenalty provision
may only be brought &y

() the regulator; or

(b) an inspector with the written authorisation thie regulator
(either generally or in particular case).
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Section 261

261

262

263

264
1)

(2)

3)

Limitation period for WHS civil penalty proceedings

A proceedingfor a contravention of a WHS cividenalty provision
may be brought within earsafter the contravention first comes to
the notice othe regulator.

Recovery of a monetary penalty
If the court orders a person to pagnanetarypenaltyd
(a) the penalty is payable the Territory and

(b) the Territorymay enforce the order as if it wemgudgment of
the court.

Civil double jeopardy

A court must not make an order against a petsuatersection259
(Proceeding for a contravention of a WHS cpehalty provisiohfor
contravention of a WHSivil penalty provision if an order has been
madeagainst the person under a civil penalty provisioder an Act
of the Commonwealth or a State ielation to conducthat is
substantially the samees the conduct constituting the contravention.

Criminal proceedings during civil proceedings

A proceedingagainst a person for a contraventimina WHS civil
penalty provisions stayed i

(a) acriminal proceedings commenced dnasalready commenced
against the person for affence; and

(b) the offence is constituted by condubat is substantially the
same as the conduct allegedconstitute the contravention of
the WHScivil penalty provsion.

The proceedingfor the order may be resumedtlife person is not
convictedor found guiltyof the offence.

If the proceedingfor the orderis not resumedthe proceedings
dismissed.
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Section 265

265

266

(1)

(2)

Criminal proceedings after civil proceedings

A criminal proceedingmay be commenced againstperson for
conductthat is substantially the samas conduct constituting a
contravention of a WHSEIvil penalty provision regardless of whether
an order has been made against the person usdetion259
(Proceeding for a contravention of a WHS cpelnalty provisioh

Evidence given in proceedings for contravention of WHS
civil penalty provision not admissible in criminal
proceedings

Evidence of information given, or evidence pfoduction of
documents, by an individual is nadmissible ina criminal
proceedingagainst théndividual ifd

() the individual previously gave theformation or produced the
documents ina proceedingagainst the individual for a
contravention of a WHS civil penalfyrovision (whether or not
the order wasnade); and

(b) the conduct alleged to constitute the offersceubstantially the
same as the conduatleged to constitute the contravention of
the WHS civil penalty provision.

However, this does not apply &criminal proceedingn relation to
the falsity of theevidence given by the individual in tipeoceeding
for the contravention of the WHSvil penalty provision.
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Section 267
Division 13.8 Civil liability not affected by this Act
267 Civil liability not affected by this Act

Except as provided inpart6 (Discriminatory, coercive and
misleading conduct),part7 (Workplace entry by WHS entry
permitholderg and division13.7 (WHS civil penaltyprovisiong,
nothing inthis Act is to be construedas

(a) conferring a right of action ia civil proceedingn relation toa
contravention o& provision of this Act; or

(b) conferring a defence to an action ancivil proceedingor
otherwise affecting a right @fction ina civil proceedingor

(c) affecting the extent (i&ny) to which a righof action arisespr
a civil proceedingmay bebrought in relation tobreaches of
duties orobligaions imposed by regulation
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General provisions  Division 14.1

Section 268

Part 14 General
Division 14.1 General provisions
268 Offence to give false or misleading information

Note It is an offence to give false or misleading information or produce false
or misleading documengseeCriminal Code s338and s339).

269 Act does not affect legal professional privilege

Nothing in this Act requires a person to producdoaumentthat
would disclose information, atherwise provide informatiothat is
the subjecof legal professional privilege.

Note TheLegislation Act s171 deals with client legal privilege.

270 Immunity from liability

(1) An inspector, or other person engaged indbeministration of this
Act, incurs nocivil liability for an act or omission done omitted to
be dondn good faithand in theexecutionor purportedexecutionof
powers andunctions under this Act.

(2) Any civil liability thatwould, apart from this section, attach to a
person attaches instead to the Territory.
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Part 14 General
Division 14.1  General provisions

Section 271

271 Confidentiality of information

(1) This section applies if a person obtains information or gains access to
a document in exercising any power or function under this Act (other
thanunderpart7 (Workplace entry by WHS entry pernfiblders).

Note A reference to an Act includes a refererstatutory instrumentmade
or in force under the Act, including a regulation and any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

(2) The person must not do any of the following:
(a) disclose to anyone elde
() the information; or
(i) the contents of or information contained in the document;
(b) give access to the document to anyone else;
(c) use the information or document famy purpose.

Maximumpenalty:
(@) inthe case of an individu&l$10 000; or
(b) in the case of a body corporat&50 000.

Note Strict liability applies to each physical element of this offence
(sees12A).

(3) Subsectia (2) does not apply to th#isclosure ofnformation, or the
giving of access to a documeat the use of information or a
documend

(a) about a person, with the pergépronsent; or

(b) that isnecessary for the exercise opawer orfunction under

this Act; or
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General provisions  Division 14.1

Section 271

(c) thatismade or given by the regulator ope@rson authorised by
the regulator if theegulatorreasonablypelievesthe disclosure,
access or uge

(i) is necessary for administering, monitoring or enforcing
compliancewith, this Act; or

(i) is necessary for the administration enforcement of
another Act prescribelaly regulation or

(i) is necessary for the administration enforcement of
another Act or law, ifthe disclosure, access or use is
necessary to lessenmevent a serioussk to public health
or safety; or

(iv) is necessary for the recognition adfthorisations under a
correspondin@VHS law; or

(v) is required for the exercise ofpawer orfunctionunder a
correspondin@VHS law; or

(d) thatisrequired byany court, tribunalauthority or person having
lawful authorityto require the production of documents or the
answering of questions; or

(e) that isrequired or authorised under a law; or
(f) to a Minister.
(4) A person commits aoffence iB

(@) the person (thalefendanj intentionally discloses to another
person the name of an individual; and

(b) the individual has made a complaint in relation to the person to

whom the individual 6s name is di sc
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Division 14.1  General provisions

Section 272

(5)

272

273

(c) the defendant knowar is reckless as to that fact.

Maximum penalty:

(a) inthe case of an individu&l$10 000; or

(b) in the case of a body corporat&50 000.

However, the defendant does not commit an offence under

subsectior{4) if the disclosure is made with the semt of the
individual or is required under a law.

No contracting out

A term ofary agreement or contratttatpurportsto exclude, limit or
modify the operation of thidct or any duty owed under this Act or

to transferto another persoany duty owed under this Act oid.

Note A reference to an Act includes a reference to statutory instruments made

or in force under the Acitfpcluding a regulatioand any law or instrument
applied, adopted or incorporated by the Act (segislation Act s104).

Person not to levy workers

A person conducting a business or undertaking must not impose a
levy or charge ol worker, or permit a levy or charge to be imposed
on a worker, for anything done, or provided, in relation to work health
and safety.

Maximum penalty:
(@) inthe case of an individu@l$5000; or
(b) in the case of a body corporat&25 000.

Note Strict liability applies to each physical element of this offence
(sees12A).
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Section 274

Division 14.2 Codes of practice

274

(1)

(2)

Approved codes of practice

The Minister may approve a code of practmethe purposes of this
Act.

Note The power to approve a code of practice includes the power to amend or
repeal the approval of the code of practice. The power to amend or repeal
the approval is exercisable in the same way, and subject to the same

conditions, as the power to make it (kegislation Act s46).

The Minister may only approvecade of practicgother than a code

of practice in relation to the management, control or removal of

asbestos or asbestosntaining material)f the codeof practicewas
developedy a procesthatinvolved consultation betwedén

(a) the Governments of the Commonwealth asth State and
Territory; and

(b) unions; and

(c) employer organisations.

(3) An approved code of practice mapply, adopt or incorporate an

instrument, as in force from time to time.

Notel The text of an applied, adopted or incorporated instrument, whether
applied as in force from time to time or as at a particular time, is taken

be a natifiable instrument if the operation of tiegislation Acts47 (5)
or (6) is not disapplied (se17 (7)).

Note2 A notifiable instrument must be notified under thegislation Act

Note 3 A reference to an instrumeiricludes a reference to a provision of an

instrument (sekegislation Act s 14 (2)).

(4) An approval of a code of practice imatifiableinstrument.

Notel A notifiable instrument must be notified under thegislation Act

Note 2 An amendment or repeal of an approval of a code of practice is also a

notifiable instrument (seleegislation Act s46 (2)).
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