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Part 1 Preliminary
Section 1
Part 1 Preliminary
1 Name of Act
This Act is the Freedom of Information Act 2016.
2 Commencement

This Act commences 6 months after its notification day.

Note The naming and commencement provisions automatically commence on
the notification day (see Legislation Act, s 75 (1)).

3 Dictionary

The dictionary at the end of this Act is part of this Act.

Note 1  The dictionary at the end of this Act defines certain terms used in this
Act, and includes references (signpost definitions) to other terms
defined elsewhere.

For example, the signpost definition ‘public official—see the Criminal
Code, section 300.” means that the term ‘public official’ is defined in
that section and the definition applies to this Act.

Note 2 A definition in the dictionary (including a signpost definition) applies to
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legislation Act, s 155 and s 156 (1)).

4 Notes

A note included in this Act is explanatory and is not part of this Act.

Note See the Legislation Act, s 127 (1), (4) and (5) for the legal status of
notes.
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Preliminary Part 1

Section 5

Offences against Act—application of Criminal Code etc

Other legislation applies in relation to offences against this Act.

Note 1  Criminal Code
The Criminal Code, ch 2 applies to all offences against this Act (see
Code, pt 2.1).
The chapter sets out the general principles of criminal responsibility
(including burdens of proof and general defences), and defines terms
used for offences to which the Code applies (eg conduct, intention,
recklessness and strict liability).

Note 2  Penalty units

The Legislation Act, s 133 deals with the meaning of offence penalties
that are expressed in penalty units.
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Part 2

Objects and important concepts

Section 6
Part 2 Objects and important concepts
6 Objects of Act

The objects of this Act are to—

(@) provide a right of access to government information unless
access to the information would, on balance, be contrary to the
public interest; and

(b) recognise the importance of public access to government
information for the proper working of representative
democracy; and

(c) enable the public to participate more effectively in government
processes and to promote improved decision-making within
government; and

(d) make the people and bodies that are responsible for governing
the Territory more accountable to the public; and

(e) ensure that, to the fullest extent possible, government
information is freely and publicly available to everyone; and

(F) facilitate and promote, promptly and at the lowest reasonable
cost, the disclosure of the maximum amount of government
information; and

(g) ensure that personal information held by the Territory is
accurate, complete, up-to-date and not misleading.

7 Right of access to government information
(1) Subject to this Act, every person has an enforceable right to obtain
access under this Act to government information.
(2) This section applies to information even if it came into existence
before the commencement of this Act.
page 4 Freedom of Information Bill 2016
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Section 8

10

11

12

1)

@)

Informal requests for government information

An agency is authorised to release government information held by
the agency to a person in response to an informal request by the
person.

This section is subject to a provision of another law that prohibits
the disclosure of information.

Promoting access to government information

It is the intention of the Legislative Assembly that this Act be
administered with a pro-disclosure bias and discretions given under
it be exercised as far as possible in favour of disclosing government
information.

Act not intended to prevent or discourage publication etc

This Act is not intended to prevent or discourage agencies or
Ministers from publishing or giving access to government
information (including contrary to the public interest information)
otherwise than under this Act.

Relationship with other laws requiring disclosure

This Act does not affect the operation of any other law that—

(@) requires government information to be made available to the
public; or

(b) enables a member of the public to obtain access to government
information; or

(c) requires publication of government information.

Relationship with other laws prohibiting disclosure

This Act (other than section 8 (Informal requests for government
information)) overrides a provision of another law that prohibits the
disclosure of information.

Freedom of Information Bill 2016 page 5
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Part 2 Objects and important concepts
Section 13
13 Relationship with Territory Records Act 2002

(1) This Act does not apply to—

(@) arecord of an agency if a person is entitled to access the record
under the Territory Records Act 2002, part 3 (Agency
records—access); or

(b) an accessible executive record.

(2) If the director makes a declaration under the Territory Records
Act 2002, section 28 (Declaration applying provisions of FOI Act)
in relation to a record, this Act applies to the record while the
declaration is in force.

Note Unless sooner revoked, a declaration under the Territory Records

Act 2002, s 28 is in force for 10 years or any shorter period stated in the
declaration.

(3) If the principal officer makes a release restraint determination under
the Territory Records Act 2002, section 31G (2) (b) (Release
delayed or denied) in relation to a record, this Act applies to the
record while the determination is in force.

(4) In this section:
accessible executive record—see the Territory Records Act 2002,
section 31B.
director—see the Territory Records Act 2002, dictionary.
principal officer, of an agency—see the dictionary.
record—see the Territory Records Act 2002, dictionary.

page 6 Freedom of Information Bill 2016
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Section 14

14

15

1)

What is government information?
In this Act:
government information—
(@) means information held by an agency or Minister; but
(b) does not include information—
(i) relating to a Minister’s personal or political activities; or

(ii) created or received by a Minister in the Minister’s
capacity as a member of the Legislative Assembly.

held—information is held by an agency or Minister if it is—
(@) contained in a record held by the agency or Minister; or

(b) contained in a record that the agency or Minister is entitled to
access.

Meaning of agency

In this Act:

agency means—

(@) an administrative unit; or

(b) a statutory office-holder and the staff assisting the statutory
office-holder; or

(c) aterritory authority; or
(d) aterritory instrumentality; or

(e) a territory-owned corporation or a subsidiary of a
territory-owned corporation; or

(f) the Office of the Legislative Assembly; or
(9) an officer of the Assembly; or
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Section 16

Objects and important concepts

(h)
(i)
@)
(k)
(1)

(m)
(n)

the Supreme Court; or

the Magistrates Court or Coroner’s Court; or

the ACAT; or

a board of inquiry under the Inquiries Act 1991; or

a judicial commission under the Judicial Commissions
Act 1994; or

a royal commission under the Royal Commissions Act 1991; or

an entity prescribed by regulation.

(2) Inthis section:

territory authority means a body established for a public purpose
under an Act or statutory instrument.

territory instrumentality means a corporation that is established
under an Act or statutory instrument, or under the Corporations Act,
and—

(@)

(b)

is comprised of people, or has a governing body comprised of
people, a majority of whom are appointed by a Minister or an
agency or instrumentality of the Territory; or

is subject to control or direction by a Minister.

16 What is contrary to the public interest information?
In this Act:

contrary to the public interest information means information—

(@)

(b)

that is taken to be contrary to the public interest to disclose
under schedule 1; or

the disclosure of which would, on balance, be contrary to the
public interest under the test set out in section 17.

page 8
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Section 17

17

1)

(2)

Public interest test

An agency or Minister, in deciding whether disclosure of
information would, on balance, be contrary to the public interest,
must take the following steps:

(@) identify any factor favouring disclosure that applies in relation
to the information (a relevant factor favouring disclosure),
including any factor mentioned in schedule 2, section 2.1;

(b) identify any factor favouring nondisclosure that applies in
relation to the information (a relevant factor favouring
nondisclosure), including any factor mentioned in schedule 2,
section 2.2;

(c) balance any relevant factor or factors favouring disclosure
against any relevant factor or factors favouring nondisclosure;

(d) decide whether, on balance, disclosure of the information
would be contrary to the public interest;

(e) unless, on balance, disclosure would be contrary to the public
interest, allow access to the information subject to this Act.

The following factors must not be taken into account when deciding
whether disclosure of information would, on balance, be contrary to
the public interest:

(@) access to the information could result in embarrassment to the
government, or cause a loss of confidence in the government;

(b) access to the information could result in a person
misinterpreting or misunderstanding the information;

(c) the author of the information was (or is) of high seniority in an
agency;

(d) access to the information could result in confusion or
unnecessary debate;

Freedom of Information Bill 2016 page 9
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Part 2 Objects and important concepts

Section 17
(e) access to the information could result in mischievous conduct
by the applicant;
(f) access to the information could inhibit frankness in the
provision of advice from the public service;
(g) the applicant’s identity, circumstances, or reason for seeking
access to the information.
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Section 18

Part 3
18
1)
(2)
19

Information officers

Information officers—appointment

The principal officer of an agency must appoint a person as the
agency’s information officer for this Act.

Note 1  For the making of appointments (including acting appointments), see
the Legislation Act, pt 19.3.

Note 2  In particular, a person may be appointed for a particular provision of a
law (see Legislation Act, s 7 (3)) and an appointment may be made by
naming a person or nominating the occupant of a position (see
Legislation Act, s 207).

An appointment is a notifiable instrument.

Note A notifiable instrument must be notified under the Legislation Act.

Information officers—functions
The information officer of an agency has the following functions:

(@) to deal with access applications made to the agency under
part 5;

(b) at the request of the principal officer of another agency—to
deal with access applications made to the other agency under
part 5;

(c) to ensure that the agency meets its obligation to publish open
access information under part 4;

(d) to consider the appropriateness of the agency’s publication
undertakings under part 4,

(e) to proactively consider whether and how public access may be
given to other government information held by the agency.

Freedom of Information Bill 2016 page 11
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Information officers

Section 20
20 Information officers not subject to directions

(1) An information officer of an agency is not subject to direction in the
exercise of a function under this Act unless the direction is given
under subsection (2).

(2) The following people may direct the information officer of an
agency to disclose information:

(@) the Minister responsible for the agency;
(b) the principal officer of the agency.

21 Information officers may act for other agencies
The information officer of an agency may, at the request of the
principal officer of another agency, deal with an access application
made to the other agency.

22 Information officers may consult with other information
officers

(1) An information officer may, in the exercise of a function under this
Act, consult with another information officer.

(2) In consulting with another information officer under subsection (1),
an information officer is authorised to disclose government
information that relates to the exercise of the function.

page 12 Freedom of Information Bill 2016
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Open access information Part 4

Section 23

Part 4

23

1)

Open access information

What is open access information?
In this Act:

open access information, of an agency, means government
information held by the agency that is or is in 1 or more of the
following:

(@)

(b)

(©)
(d)
(€)

(f)

(9)

(h)

(i)

functional information including a statement setting out
particulars of the agency, including agency structure, functions,
kinds of government information held and how requests for
information may be made;

information about the agency or the work of the agency
contained in any document tabled in the Legislative Assembly
by or for the agency;

the agency’s policy documents;

budgetary papers including details of appropriations by
appropriation units for classes of outputs;

information about government grants made or administered by
the agency;

the agency’s disclosure log;

Note Disclosure log—see s 28.

a statement listing all boards, councils, committees, panels and
other bodies that have been established by the agency (whether
under an Act or otherwise) for the purpose of advising the
agency or a Minister responsible for the agency;

the minutes of any meeting held by a body mentioned in
paragraph (g);

any report or recommendation prepared by a body mentioned
in paragraph (g);
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Part 4 Open access information
Section 23
(J) any report or study, including a survey or test, prepared for the
agency, by a scientific or technical expert, whether employed
in the agency or not, including a report expressing the expert’s
opinion on scientific or technical matters;
Examples—scientific or technical studies
1 aroad safety or traffic management study
2 areport on environmental management or environmental impacts
3 areport on an identified risk to public health
4 areport on an initiative to improve public health
Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of the provision in which it
appears (see Legislation Act, s 126 and s 132).
(k) any of the following ministerial briefs prepared by the agency
that are 3 or more years old:
(i) incoming ministerial briefs;
(it) parliamentary estimates briefs;
(iii) annual reports briefs;
(iv) question time briefs;
(I) information an agency undertakes to make publicly available
under section 29 (Agency publication undertakings);
(m) information declared by the ombudsman to be open access
information;
Note See s 65 (Open access information declarations).
(n) information prescribed by regulation.
open access information, of a Minister—
(@) means government information held by the Minister that is, or
is in, 1 or more of the following:
(i) the Minister’s disclosure log;
page 14 Freedom of Information Bill 2016
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Open access information Part 4

Section 23

(@)

(if) information about ministerial and ministerial staff travel
and hospitality expenses;

(iii) a copy of the Minister’s diary that sets out all meetings,
events and functions attended by the Minister that relate
to the Minister’s responsibilities;

(iv) information declared by the ombudsman to be open
access information;

(v) information prescribed by regulation; and

(b) for the Chief Minister—includes the following information
about each Cabinet or Cabinet committee decision made after
the commencement of this Act:

(i) asummary of the decision;
(if) the decision reference number;
(iii) the date when the decision was made;
(iv) the triple bottom line assessment for the decision.
In this section:
policy document includes any of the following:

(@ a document containing interpretations, rules, guidelines,
statements of policy, practices or precedents;

(b) a document containing a statement about how an Act or
administrative scheme is to be administered;

(c) a document describing the procedures to be followed in
investigating a contravention or possible contravention of an
Act or administrative scheme;

(d) another document of a similar kind used to assist the agency to
exercise its functions.

Freedom of Information Bill 2016 page 15

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



10

11

12
13

14
15

16
17
18

19

20
21
22

23
24
25
26

27
28
29

Part 4

Section

24

Open access information

24

1)

@)

Availability of open access information

An agency or Minister must make open access information of the
agency or Minister publicly available unless the information is
contrary to the public interest information.

Note Contrary to the public interest information—see s 16.

If open access information is not made available because it is
contrary to the public interest information, the agency or Minister
must publish—

(@) a description of the information unless the disclosure of the
description would, or could reasonably be expected to—

(i) endanger the life or physical safety of a person; or

(if) be an unreasonable limitation on a person’s rights under
the Human Rights Act 2004; or

(iii) significantly prejudice an ongoing criminal investigation;
and

(b) for information not made available because it is taken to be
contrary to the public interest to disclose the information under
schedule 1—

(i) the ground under schedule 1 for the nondisclosure; and

(if) the findings on any material questions of fact referring to
the evidence or other material on which the findings were
based; and

(c) for information not made available because disclosure of the
information would, on balance, be contrary to the public
interest under the test set out in section 17, a statement of
reasons for the decision setting out—

(i) the findings on any material questions of fact referring to
the evidence or other material on which the findings were
based; and
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Section 25

25

26

3)

1)

(if) the relevant factors favouring disclosure; and
(iii) the relevant factors favouring nondisclosure; and
(iv) how the factors were balanced; and

(v) the harm to the public interest that can reasonably be
expected to occur from the disclosure; and

(d) a statement that a person may apply to the ombudsman for
review of a decision not to make open access information
publicly available; and

(e) a statement on how to make the application for review of the
decision; and

(f) a statement of the other options available under ACT laws to
have the decision reviewed.

If open access information is not made available because it is
contrary to the public interest information and the agency or
Minister decides not to publish a description of the information for a
reason mentioned in subsection (2) (a), the agency or Minister must
tell the ombudsman about the decision and the reason for it.

Open access information—quality of information

Open access information published by an agency or Minister must
as far as practicable be accurate, up-to-date and complete.

Open access information—deletion of contrary to the
public interest information

This section applies if—

(@) a record containing open access information of an agency or
Minister also contains contrary to the public interest
information; and
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(b) itis practicable to make publicly available a copy of the record
from which the contrary to the public interest information has
been deleted.
(2) The agency or Minister must—
(@) make a copy of the record publicly available; and
(b) publish a statement that the original record contained contrary
to the public interest information that has been deleted from the
copy.
27 Open access information—effect of policy documents not
being available
A person must not be subjected to any prejudice because of the
application of the provisions of an agency’s policy document (other
than provisions it is permitted to delete from a copy of the
document) to any act or omission of the person if, at the time of the
act or omission—
(@) the policy document was not publicly available; and
(b) the person was not aware of the provisions of the policy
document; and
(c) the person could lawfully have avoided the prejudice had the
person been aware of the provisions.
28 Requirement for disclosure log
(1) An agency and Minister must keep a record of access applications
made to the agency or Minister (a disclosure log).
(2) The disclosure log must include the following for each access
application:
(@) the access application;
(b) the decision notice or notices given under section 51;
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Section 28

3)

(4)

(©)

(d)

(€)

(f)

(@)

(h)

(i)

if government information was given to the applicant in
response to the application—the information;

if additional government information was given to the
applicant under section 36—the information;

a statement of—

(i) the amount of any fees paid or waived in relation to the
application; and

(if) the amount of time spent dealing with the application;

details of any decision made by the ombudsman in relation to
the application;

any additional information the ombudsman decides to disclose
when making a decision mentioned in paragraph (f);

details of any decision made by the ACAT in relation to the
application;

any additional information the ACAT decides to disclose when
making a decision mentioned in paragraph (h).

If an agency or Minister decides not to disclose government
information in response to an access application, the disclosure log
must also include a statement about—

(@)

(b)
(©)

who may apply to the ombudsman for review of the decision;
and

how to make the application for review of the decision; and

the other options available under ACT laws to have the
decision reviewed.

The information required to be recorded in the disclosure log under
subsections (2) and (3) must be included in the disclosure log not
earlier than 3, and not later than 10, working days after the day the
decision notice is given to the applicant.
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()

(6)

1)

@)

An agency’s disclosure log may also include government
information released by the agency in response to an informal
request.

A disclosure log must not include any access applications for
personal information.

Agency publication undertakings

An agency may publish a statement setting out the kinds of
government information it holds, that would not otherwise be open
access information, that the agency will make publicly available (a
publication undertaking).

Note Information an agency undertakes to make publicly available becomes
open access information (see s 23 (1) (1)).

Every 12 months an agency must review its publication undertaking
or, if the agency does not have a publication undertaking, consider
whether it has information it could include in a publication
undertaking.
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Part 5

Access applications

Division 5.1 Making access applications

30

1)

(2)

3)

(4)

Making access application

A person may apply for access to government information to the
agency or Minister responsible for the information.

Note 1  If a form is approved under s 108 for an application, the form must be
used.

Note 2 A fee may be determined under s 104 for an application.
The application must include—

(@) enough detail to enable an agency or Minister to identify the
government information applied for; and

(b) an email or postal address to which notices under this Act may
be sent to the applicant.

If the application is for access to personal information about the
applicant, the application must also include—

(@) evidence of identity for the applicant; and

(b) if an agent is acting for the applicant—evidence of the agent’s
authorisation and evidence of identity for the agent.

Examples—agent’s authorisation

1 the ACAT order appointing the agent as the applicant’s guardian

2 the client agreement authorising a lawyer to act for the applicant

Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legislation Act, s 126 and s 132).

The application may include a statement of the applicant’s views on
the public interest in disclosing the information.
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Division 5.2 Deciding access applications
Section 31
31 Assistance with application

(1) This section applies if an agency or Minister receives an application
that does not comply with the requirements under section 30.

(2) The agency or Minister must take reasonable steps to assist the
person and give the person reasonable time to make the application
comply.

(3) The application is taken to have been made when it is made in
accordance with the requirements.

32 Notice of date application received

(1) An agency or Minister that receives an application complying with
the requirements under section 30 must give the applicant written
notice of—

(@) the day on which the application was received; and
(b) the date by which a decision is to be made (unless additional
time is given under section 40, section 41 or section 42).

(2) The notice must be given to the applicant as soon as practicable but
in any case not later than 5 working days after the day the
application was received.

Division 5.2 Deciding access applications
33 Who deals with access applications

(1) An access application made to an agency must be dealt with by—
(@) the information officer of the agency; or
(b) at the request of the principal officer of the agency—the

information officer of another agency.

(2) An access application made to a Minister may be dealt with by the
person the Minister directs.
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Section 34

34

35

Deciding access—identifying information within scope of
application

(1) An agency or Minister deciding an access application (the
respondent) must take reasonable steps to identify all government
information within the scope of the application.

@)

1)

The respondent may, at any time, contact the applicant to clarify the
scope of the application.

Deciding access—how applications are decided

The respondent decides an access application for government
information by deciding—

(@)
(b)
(©)

(d)
(€)

to give access to the information; or
that the information is not held by the respondent; or

to refuse to give access to the information because the
information is contrary to the public interest information; or

to refuse to deal with the application (see section 43); or

to refuse to confirm or deny that the information is held by the
respondent because—

(i) the information is contrary to the public interest
information; and

(if) doing so would, or could reasonably be expected to—
(A) endanger the life or physical safety of a person; or

(B) be an unreasonable limitation on a person’s rights
under the Human Rights Act 2004; or

(C) significantly prejudice an ongoing criminal
investigation.

(2) An access application may be decided in more than 1 way.
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Section 36
36 Deciding access—additional government information
(1) This section applies if, after deciding an access application, the
respondent finds additional government information that was held
by the respondent when the application was decided.
(2) The respondent may make a further decision under section 35 in
relation to the additional information.
(3) If the respondent does not make a further decision in relation to the
additional information, the respondent must tell the applicant that—
(@) additional information has been found; and
(b) an access application for the additional information may be
made; and
(c) no fee is payable for the application, but a fee may be payable
for any additional information provided.
37 Deciding access—considering applicant’s views on
public interest
In deciding an access application, the respondent must consider any
statement in the application of the applicant’s views on the public
interest in disclosing the government information applied for.
38 Deciding access—relevant third parties
(1) This section applies if the respondent to an access application
considers that—
(@) some or all of the government information applied for is not
contrary to the public interest information; but
(b) disclosure of the information may reasonably be expected to be
of concern to a person or another entity other than the Territory
(a relevant third party).
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Section 38

@)

3)

(4)

()

The respondent must take reasonable steps to consult with the
relevant third party before deciding to give access to the
information.

Disclosure of government information may reasonably be expected
to be of concern to a relevant third party if—

(@) for arelevant third party that is an individual—

(i) the information is personal information about the
individual; or

(i) the disclosure of the information would, or could
reasonably be expected to, affect the person’s rights under
the Human Rights Act 2004; or

(b) for a relevant third party that is a government or government
agency—the information concerns the affairs of the
government or agency; or

(c) the information concerns the trade secrets, business affairs, or
research of the relevant third party.

If disclosure of government information may reasonably be
expected to be of concern to a person because the information is
personal information about the person but the person is deceased,
subsection (2) applies as if an eligible family member of the person
were a relevant third party.

The respondent, in consulting with a relevant third party, must—

(@) ask the relevant third party whether it objects to the disclosure
of the government information; and

(b) if the relevant third party objects to the disclosure—invite the
relevant third party to provide its views, within 15 working
days, on whether the information is contrary to the public
interest information; and
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Section 38

(6)

(7)

(8)

(c) tell the relevant third party that if access is given to the
information in response to the application, the information
(other than personal information) will be made available to the
public through the disclosure log of the respondent under
section 28.

After obtaining the views of a relevant third party, the respondent
must—

(@) tell the relevant third party of the respondent’s decision on the
access application; and

(b) if the relevant third party has told the respondent that it objects
to the disclosure of the government information—defer giving
access to the information of concern to the relevant third party
until after—

(i) the respondent is given written notice by the relevant third
party that it does not intend to make an application for
review of the decision; or

(i) if notice is not given under subparagraph (i) and no
application for review under part 8 is made by the end of
the review period—the end of the review period; or

(iii) if an application for review under part 8 is made during
the review period—the review has ended.

The respondent must give the applicant written notice when access
is no longer deferred under subsection (6) (b).

In this section:

eligible family member, of a deceased person—see schedule 2
(Factors to be considered when deciding the public interest),
section 2.3.

review period means the period within which an application for
review under part 8 may be made.
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Section 39
39 Deciding access—decision not made in time taken to be

refusal to give access

(1) If arespondent does not decide an access application within the time
allowed under section 40 or extended under section 41 or section 42,
the respondent—

(@) is taken to have decided to refuse to give access to the
government information applied for; and

(b) must refund any fee paid by the applicant relating to the
application; and

(c) must give written notice to the ombudsman that a decision
relating to the application was not made within time.

(2) However, the respondent may continue to deal with the application
and give notice of a decision on the application.

(3) If notice is given to the ombudsman under subsection (1) (c), the
relevant Minister must ensure that a copy of the notice is presented
to the Legislative Assembly within 3 sitting days after the day it is
given to the ombudsman.

(4) In this section:
relevant Minister means—

(@) for a notice relating to an access application for which a
Minister is the respondent—the Minister; or

(b) for a notice relating to an access application for which an
agency is the respondent—the Minister responsible for the
agency.

40 Deciding access—time to decide

(1) A respondent to an access application must decide the application
not later than 20 working days after receiving it.
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Section 41
(2) If the respondent consults with a relevant third party under

section 38, the period under subsection (1) is extended by
15 working days.

41 Deciding access—respondent may ask for additional time
to decide
(1) At any time before the end of the period for deciding an access
application under section 40, the respondent may ask the applicant
for an additional stated amount of time to decide the application.
(2) The respondent may ask the applicant for additional time under
subsection (1) more than once.
(3) If—
(@) the respondent has asked the applicant for an additional stated
amount of time under subsection (1); and
(b) the applicant has not refused the request; and
(c) the respondent has not received notice that the applicant has
applied for review under part 8;
the respondent may decide the application before the end of the
additional time requested under subsection (1).
42 Deciding access—extension of time given by
ombudsman
(1) A respondent to an access application may apply to the ombudsman
for an extension of time to decide the application if—
(@) the respondent has asked the applicant for additional time
under section 41; and
(b) the applicant has refused the request; and
(c) the time to decide the application under section 40 has not
expired.
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Section 43

@)

3)

(4)

()

The ombudsman may, on application under subsection (1), extend
the time to decide an access application if the ombudsman believes
it is not reasonably possible for the respondent to deal with the
application within the period for deciding the application under
section 40 because the application involves dealing with—

(@) alarge volume of information; or
(b) complex and potentially conflicting public interest factors.

An extension of time given by the ombudsman must not be for
longer than 15 working days.

The ombudsman may extend the time to decide subject to
conditions.

If the ombudsman extends the time to decide, the ombudsman must
tell the respondent and the applicant of the period for which the
extension is given.

Division 5.3 Refusing to deal with applications

43

1)

Refusing to deal with application—general

A respondent may refuse to deal with an access application wholly
or in part only if—

(@) dealing with the application would require an unreasonable and
substantial diversion of the respondent’s resources (see
section 44); or

(b) the application is frivolous or vexatious; or
(c) the application involves an abuse of process; or

(d) the government information is already available to the
applicant (see section 45); or
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Section 43

(e) the access application is expressed to relate to government
information of a stated kind and government information of
that kind is taken to be contrary to the public interest to
disclose under schedule 1; or

() an earlier access application for the same government
information—

(i) was made in the 12 months before the application was
made; and

(if) access to the information was refused; and

(iii) the relevant public interest factors are materially the same
as those considered in deciding the earlier application.

(2) A respondent is entitled to consider 2 or more applications as
1 application if the applications are related and are made by the
same applicant or by people acting together in relation to the
applications.

(3) An applicant is not entitled to a refund of any application fee paid if
the respondent refuses to deal with the application.

(4) In this section:
abuse of process includes—
(@) harassment or intimidation of a person; and

(b) an unreasonable request for personal information about a
person.

page 30 Freedom of Information Bill 2016

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



© 00 N O

10

11
12
13

14

15
16
17

18

19

20
21

22
23

24
25

26
27

Access applications Part 5
Refusing to deal with applications Division 5.3

Section 44

44

45

1)

@)

Refusing to deal with application—unreasonable and
substantial diversion of resources

For section 43 (1) (a), dealing with an access application would
require an unreasonable and substantial diversion of the
respondent’s resources only if—

(@) the resources required to identify, locate, collate and examine
any information held by the respondent, including the
resources required in obtaining the views of relevant third
parties under section 38, would substantially inhibit the ability
of the respondent to exercise its functions; and

(b) the extent to which the public interest would be advanced by
giving access to the information does not justify the use of the
required resources.

For subsection (1), the respondent—

(@) is not required to have regard to any extension by agreement
between the applicant and the respondent of the period within
which the application is required to be decided; and

(b) must not have regard to—
(i) any reasons the applicant gives for applying for access; or

(if) the respondent’s belief about the applicant’s reasons for
applying for access.

Refusing to deal with application—information already
available to applicant

For section 43 (1) (d), government information is already available
to the applicant only if the information—

(@) is made publicly available by the respondent or by another
agency or Minister; or
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(b) is available to the applicant from, or for inspection at, a place
the respondent, another agency or Minister operates, free of
charge; or
(c) is available as part of a public register establi