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Division 10.8.1 Local leave
1092 Chief executive may give leave of absence from detention 345
1093 Leave authority 345
1094 Contravention of condition 346
Division 10.8.2 Interstate leave
Subdivision 10.8.2.1 General
1095 Definitions—div 10.8.2 347
1096 Declaration of corresponding leave laws 347
Subdivision 10.8.2.2 ACT permits for interstate leave
1097 Interstate leave permits 348
1098 Effect of ACT permit for interstate leave 349
1099 Notice to participating States 349
1100 Powers of escort officers—interstate leave 350
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1101 Liability for damage etc 350

Subdivision 10.8.2.3 Interstate leave under corresponding leave laws
1102 Effectin ACT of interstate leave permit under corresponding leave law 351

1103 Powers of interstate escort officers 351

1104 Escape of interstate young detainee 351

1105 Return of escaped interstate young detainee 352
Division 10.8.3 Leave—miscellaneous

1106 Lawful temporary absence from detention place 353

1107 Personal injury management—young detainees etc 353

1108 Declaration of corresponding law 354
Chapter 11 Criminal matters—search and seizure at

detention places

Part 11.1 Preliminary—ch 11
1200 Definitions—ch 11 355
1201 Relationship with other laws 357
1202 Prohibited things 357
1203 Authorised health professionals 358
Part 11.2 Searches generally
1204 Intrusiveness of searches 359
1205 Register of searches 359
1206 Searches of transgender and intersex young detainees 361
1207 Notice of strip and body searches—person with parental responsibility
for detainee 361
Part 11.3 Scanning, frisk and ordinary searches
1208 Directions for scanning, frisk and ordinary searches 362
1209 Requirements for scanning, frisk and ordinary searches 362
Part 11.4 Strip searches—young detainees
1210 Strip searches on admission to detention place 364
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1211 Strip searches if no-one with responsibility for young detainee available 364
1212 Strip searches on admission—directing person to leave 365
1213 Removing people from search area 366
1214 Strip searches directed by chief executive 366
1215 Obligations on authorised person before strip searches 367
1216 Authorised people and strip searches 367
1217 Strip searches—general rules 368
1218 Strip searches—rules about visual inspection of young detainee’s body 369
1219 Strip searches—rules about young detainees’ clothing 369
Part 11.5 Body searches—young detainees
1220 Body searches directed by chief executive 371
1221 Obligations of chief executive before body searches 371
1222 People present at body searches 372
1223 Body searches if no-one with parental responsibility available 373
1224 Body searches—directing people to leave 374
1225 Removing people from search area 374
1226 Help for body searches 375
1227 Body searches—rules about young detainees’ clothing 375
1228 Body searches—rules about touching young detainees 376
1229 Seizing things discovered during body searches 376
Part 11.6 Searching people other than detainees
1230 Searches of people other than detainees 377
Part 11.7 Searches of premises and property
1231 Searches—premises and property generally 378
1232 Searches of young detainee cells—privileged material 379
1233 Searches of young detainee cells—suspected privileged material 379
Part 11.8 Searches—use of force
1234 Searches—managing use of force 380
1235 Searches—authorised use of force 381
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Part 11.9 Seizing property
1236 Seizing mail etc 382
1237 Seizing property—general 384
1238 Notice of seizure 384
1239 Forfeiture of things seized 385
1240 Return of things seized but not forfeited 387

Chapter 12 Criminal matters—discipline at detention places

Part 12.1 General
1300 Application—ch 12 388
1301 Definitions—ch 12 388
1302 Meaning of disciplinary breach 389
1303 Meaning of investigator 391
1304 Meaning of privilege 392
1305 Overlapping disciplinary breaches and criminal offences 392

Part 12.2 Disciplinary investigations

Division 12.2.1 Investigation of disciplinary breaches
1306 Report etc by authorised people 394
1307 Notice to young detainee of allegation report 395
1308 Right to contact advocate—internal inquiry 395
1309 Investigator's response to allegation report etc 396
1310 Investigator to report to administrator 397
1311 Action by administrator 397
1312 Disciplinary charge 398

Part 12.3 Discipline on breach

Division 12.3.1 Disciplinary action—with accused detainee’s consent
1313 Meaning of presiding officer—div 12.3.1 400
1314 Disciplinary breach admitted by accused detainee 400
1315 Presiding officer's powers—breach admitted by accused detainee 401
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1316
1317
1318

Meaning of presiding officer—div 12.3.2
Disciplinary inquiry into charge
Presiding officer's powers after internal inquiry

Division 12.3.3 External review of inquiry decisions

1319
1320
1321
1322
1323
1324
1325

Definitions—div 12.3.3

Appointment of adjudicators

Right to contact advocate—external review
Application for review by adjudicator
Review by adjudicator

Refusal to review s 1318 decision
Adjudicator’s powers after review

Division 12.3.4 Disciplinary action generally

1326
1327
1328
1329
1330
1331
1332

Application—div 12.3.4

Meaning of relevant residing officer—div 12.3.4
Disciplinary action by relevant presiding officer
Administrative penalties

Maximum administrative penalties

Privileges and entitlements—impact of discipline
Record of disciplinary action

Chapter 13 Conduct of disciplinary inquiries

Part 13.1 Conduct of disciplinary inquiries—general

1400
1401

Application—ch 13
Definitions—ch 13

Part 13.2 Disciplinary inquiry procedures

1402
1403
1404
1405
1406

Nature of disciplinary inquiries

Notice of disciplinary inquiry etc

Conduct of disciplinary inquiries

Presiding officer may require official reports

Presiding officer may require information and documents
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1407 Possession of inquiry documents etc 415
1408 Record of inquiry 415
Part 13.3 Disciplinary hearing procedures
1409 Notice of disciplinary hearing 416
1410 Presiding officer's powers at inquiry 416
1411 Rights of accused detainee at disciplinary hearing 417
1412 Exclusion of accused detainee from hearing 418
1413 Hearing in accused detainee’s absence 418
1414 Appearance at disciplinary hearing by audiovisual or audio link 418
Chapter 14 Care and protection—general
Part 14.1 Application of care and protection chapters
1500 What are the care and protection chapters? 420
1501 Age—yproof of age to be sought before action taken 421
1502 Age—application of care and protection chapters if no proof of age 421
1503 Age—care and protection chapters stop applying if person discovered
to be adult 422
1504 Care and protection chapters stop applying when young person
becomes adult 422
Part 14.2 Important concepts for care and protection
chapters
1505 Definitions—care and protection chapters 424
1506 What is abuse? 425
1507 What is neglect? 425
1508 When are children and young people at risk of abuse or neglect? 426
1509 When are children and young people in need of care and protection? 427
1510 Incident need not have happened in ACT 428
1511 Who is a former caregiver? 429
1512 What is contact with a person? 430
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Part 14.3 Principles and considerations for care and
protection chapters
1513 What is in best interests of child or young person? 431
1514 Care and protection principles 432
1515 Helping families understand care and protection procedures 433
1516 Views and wishes of children and young people 435
Chapter 15 Care and protection—reporting, investigating

and appraising abuse and neglect

Part 15.1 Care and protection—reporting abuse and
neglect
Division 15.1.1 Definitions
1600 Definitions—Act 436
Division 15.1.2 Reporting abuse and neglect of children and young
people
1601 Voluntary reporting of abuse and neglect 436
1602 Offence—mandatory reporting of abuse and neglect 437
1603 Exception to s 1602—someone else has made same report 439
1604 Reports made to public advocate 439
1605 Chief executive to record abuse and neglect reports 440
1606 Chief executive to act on abuse and neglect reports 440
Division 15.1.3 Prenatal reporting of anticipated abuse and neglect
1607 Prenatal reporting—anticipated abuse and neglect 442
1608 Offence—dishonest prenatal report 443
1609 Chief executive to record prenatal reports 443
Part 15.2 Care and protection—preliminary investigations
1610 Preliminary investigation—visual examination and interview 444
1611 Preliminary investigation—with agreement 444
1612 Preliminary investigation—acknowledgement of agreement 445
1613 Preliminary investigation—without agreement 446
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1614 Preliminary investigation—entry to schools, health facilities and

childcare services 446
Part 15.3 Care and protection—appraisals
Division 15.3.1 Definitions
1615 What is a care and protection appraisal? 448
1616 What is a professional assessment? 449

Division 15.3.2 Appraisal with agreement or order
1617 Care and protection appraisal—only with agreement or appraisal order 450

1618 Care and protection appraisal—with agreement 450
1619 Care and protection appraisal—acknowledgement of agreement 451
Division 15.3.3 Appraisal orders

1620 What is an appraisal order? 453
1621 What is a temporary custody provision? 454
1622 Offence—contravene appraisal order 454
1623 Appraisal orders—prevails over care and protection orders 455
1624 Appraisal orders—application by chief executive 455
1625 Appraisal orders—urgent applications 456
1626 Appraisal orders—application to state grounds 456
1627 Appraisal orders—who must be given application 457
1628 Appraisal orders—court to consider application promptly 457
1629 Appraisal orders—no interim orders 457
1630 Appraisal orders—court to consider previous refusal 458
1631 Appraisal orders—criteria for making 458
1632 Appraisal orders—different provisions and requirements 459
1633 Appraisal orders—length 460
1634 Appraisal orders—extension application 460
1635 Appraisal orders—extension application must state grounds 460
1636 Appraisal orders—urgent extension applications 461
1637 Appraisal orders—who must be given extension application? 461
1638 Appraisal orders—court to consider extension application promptly 461
1639 Appraisal orders—criteria for extension 462
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Division 15.3.4 Chief executive's action after appraisal

1640 Chief executive must record appraisal 463
1641 Public advocate to be told about some appraisals 463
Chapter 16 Care and protection—voluntary agreements to

transfer or share parental responsibility

Part 16.1 Definitions
1700 Definitions—ch 16 465
Part 16.2 Registration of family group conference

agreements that transfer or share parental
responsibility

1701 Registered family group conference agreement—application 466
1702 Registered family group conference agreement—registration 467
1703 Registered family group conference agreement—notice 468
1704 Registered family group conference agreement—effect and
enforcement 468
Part 16.3 Voluntary agreement to share parental
responsibility with chief executive
1705 What is a voluntary care agreement? 469
1706 Voluntary care agreements—who may initiate 470
1707 Voluntary care agreements—who are parties 470
1708 Voluntary care agreements—chief executive’s criteria 471
1709 Voluntary care agreements—start day 472
1710 Voluntary care agreements—Ilength 472
1711 Voluntary care agreements—extension 472
1712 Voluntary care agreements—early ending 474
1713 Voluntary care agreements—return of children and young people 474
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Chapter 17 Care and protection—emergency situations
Part 17.1 Emergency medical treatment
1800 When are children and young people in need of emergency medical
treatment? 476
1801 Emergency medical treatment—must try to get agreement 476
1802 Emergency medical treatment—without agreement 477
Part 17.2 Emergency care and protection
Division 17.2.1 Emergency action
1803 When are children and young people in need of emergency care and
protection? 479
1804 What is emergency action? 479
1805 Emergency action—criteria for taking emergency action 480
1806 Emergency action—assistance 481
1807 Emergency action—certain people must be told 481
1808 Emergency action—parental responsibility after action 482
1809 Emergency action—length of parental responsibility 483
1810 Emergency action—parental responsibility limited 483
1811 Emergency action—care and protection appraisal 484
1812 Emergency action—contact with family 484
1813 Emergency action—application for orders 485
Division 17.2.2 Emergency action release orders
1814 What is an emergency action release order? 486
1815 Emergency action release order—application 486
1816 Emergency action release order—application to state grounds 487
1817 Emergency action release order—who must be given application 487
1818 Emergency action release order—court to consider application
promptly 487
1819 Emergency action release order—criteria for making 488
1820 Emergency action—return of child or young person 488
1821 Emergency action—end of parental responsibility 489
1822 Emergency action—chief executive must keep records 489
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Chapter 18 Care and protection—care and protection
orders
Part 18.1 Preliminary
1900 Definitions—ch 18 490
1901 What is a care and protection order? 491
1902 Offence—contravene care and protection order 492
Part 18.2 Applications for care and protection orders
1903 Care and protection order—application by chief executive 493
1904 Care and protection order—application by others 494
1905 Care and protection order—application must state provisions sought
and grounds 495
1906 Care and protection orders—who must be given application 495

1907 Care and protection order—cross-application for different provisions 496
1908 Care and protection order—cross-application must state provisions

sought and grounds 497
1909 Care and protection order—court to consider application and cross-
application promptly 497
Part 18.3 Interim care and protection matters
Division 18.3.1 General
1910 Interim matters—Court action before adjournment 499
1911 Interim matters—pre-orders conference 500
Division 18.3.2 Interim care and protection orders
1912 Interim matters—interim care and protection orders 501
1913 Offence—contravene interim care and protection order 502
1914 Interim care and protection orders—amendment 502
1915 Interim care and protection orders—appeals 503
Division 18.3.3 Professional assessment orders
1916 Interim matters—what is a professional assessment order? 504
1917 Offence—contravene professional assessment order 505
1918 Professional assessment orders—prevails over care and protection
order 505
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1919 Professional assessment orders—court’s own initiative 505
1920 Professional assessment orders—application by party 506
1921 Professional assessment orders—urgent applications 506
1922 Professional assessment orders—application to state grounds 506
1923 Professional assessment orders—who must be given application 507
1924 Professional assessment orders—court to consider application
promptly 507
1925 Professional assessment orders—no interim order 508
1926 Professional assessment orders—court to consider previous refusal 508
1927 Professional assessment orders—criteria for making 508
1928 Professional assessment orders—length 509
1929 Professional assessment orders—extension application 509
1930 Professional assessment orders—extension application must state
grounds 510
1931 Professional assessment orders—urgent applications 510
1932 Professional assessment orders—who must be given extension
application? 510
1933 Professional assessment orders—court to consider extension
application promptly 511
1934 Professional assessment orders—criteria for extension 511
Division 18.3.4 Care plans
1935 What is a care plan? 512
1936 Care plans—who must be consulted 513
Division 18.3.5 Orders under Domestic Violence and Protection Orders
Act
1937 Definitions—div 18.3.5 514
1938 DVPO interim protection orders 514
1939 DVPO final protection orders 515
1940 What is psychological abuse of a child or young person? 517
1941 No DVPO protection order if no proceeding under care and protection
chapters 517
1942 Effect of making DVPO protection order under this Act 518
Part 18.4 Making care and protection orders
1943 Care and protection order—criteria for making 520
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1944 Care and protection order—length

Part 18.5 Extending, amending and revoking care and
protection orders
1945 Care and protection order—extension and amendment applications
1946 Care and protection order—revocation applications

1947 Care and protection order—application to state what sought and
grounds

1948 Care and protection order—who must be given extension, amendment

or revocation

1949 Care and protection orders—directions hearing for amendment and
revocation applications

1950 Care and protection order—court to consider extension, amendment

and revocation applications promptly
1951 Care and protection order—criteria for extensions and amendments
1952 Care and protection order—criteria for revocation
1953 Care and protection orders—financial burdens

Part 18.6 Parental responsibility provisions

Division 18.6.1 General
1954 What is a parental responsibility provision?
1955 Parental responsibility provision—only suitable entities
1956 Parental responsibility provision—short or enduring
Division 18.6.2 Short-term parental responsibility provisions
1957 What is a short-term parental responsibility provision?
1958 Short-term parental responsibility provision—criteria for making
1959 Short-term parental responsibility provision—sharing responsibility
1960 Short-term parental responsibility provision—extension
1961 Short-term parental responsibility provision—financial contribution
Division 18.6.3 Long-term parental responsibility provisions
1962 What is a long-term parental responsibility provision?
1963 Long-term parental responsibility provision—criteria for making
1964 Long-term parental responsibility provision—sharing responsibility
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1965 Long-term parental responsibility provision—financial contribution by

chief executive 536
1966 Long-term parental responsibility provision—financial contribution by
parents 537

Division 18.6.4 Enduring parental responsibility provisions

1967 What is an enduring parental responsibility provision? 537

1968 Enduring parental responsibility provision—criteria for making 538

1969 Enduring parental responsibility provision—sharing responsibility 540

1970 Enduring parental responsibility provision—financial contribution 541
Part 18.7 Contact provisions

1971 What is a contact provision? 542

1972 Contact provision—criteria for making 543

1973 Contact provision—presumption about contact with family 543

1974 Contact provision—burden of proof if not family 544

1975 Contact provision—sibling may join proceeding without leave 544

1976 Contact provision—making, amending or extending direction 545
Part 18.8 Drug use provisions

1977 What is a drug use provision? 547

1978 Drug use provision—criteria for making 547
Part 18.9 Supervision provisions

1979 What is a supervision provision? 549

1980 Supervision provision—criteria for making 550

1981 Supervision provision—meetings with supervisor 551
Part 18.10 Mental health tribunal provisions

1982 What is a mental health tribunal provision? 552

1983 Mental health tribunal provision—criteria for making 552
Part 18.11 Specific issues provisions

1984 What is a specific issues provision? 554

1985 Specific issues provision—criteria for making 554

1986 Specific issues provisions—making, amending or extending directions 555
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Part 18.12 Annual review reports—parental responsibility
provisions and supervision provisions
1987 Who is a reviewable child or young person? 558
1988 What is an annual review report? 558
1989 Annual review report—prepared at least annually 559
1990 Annual review report—consultation 559
1991 Annual review report—must be given to certain people 560
1992 Annual review report—application for waiver of obligation to give report
to someone 561
1993 Annual review report—waiver of obligation to give annual review report
to someone 561
1994 Annual review report—public advocate may require chief executive to
give annual review report to someone 562
1995 Annual review report—extension of care and protection order 562
Chapter 19 Care and Protection—chief executive has

aspect of parental responsibility

Part 19.1 General
2000 Definitions—Act and ch 19 563
2001 Chief executive must encourage family relationships 564
2002 Chief executive may provide assistance 564
Part 19.2 Chief executive has responsibility for health
care treatment
2003 Chief executive sharing responsibility for health care treatment 566
Part 19.3 Chief executive has responsibility for long-term
matters
2004 Chief executive must not authorise anyone else to exercise
responsibility 567
2005 Chief executive sharing responsibility for long-term matters 567
2006 Chief executive must consult about long-term matters 568
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matters

Division 19.4.1 Application
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Chief executive has responsibility for day-to-day

2007 Pt 19.4 applies to care and protection chapters 569
Division 19.4.2 Sharing responsibility for day-to-day matters
2008 Chief executive sharing responsibility for day-to-day matters 570
Division 19.4.3 Placement with out-of-home carer
2009 Who is an out-of-home carer? 570
2010 Who is a kinship carer? 570
2011 Who is a foster carer? 571
2012 What is a residential care service? 571
2013 Chief executive must place child or young person with out-of-home
carer 572
2014 Priorities for placement with out-of-home carer—indigenous child or
young person 572
2015 Chief executive shares responsibility with out-of-home carer 574
2016 Residential care service may accommodate child or young person at
place of care 574
Division 19.4.4 Authorisation of out-of-home carers and approval of
places of care
2017 Definitions 575
2018 Authorisation of kinship carer—particular child or young person 576
2019 Authorisation of foster carer—particular child or young person 577
2020 Authorisation of foster carer—any child or young person 578
2021 Authorisation of residential care service—particular child or young
person 579
2022 Authorisation of residential care service—any child or young person 580
2023 Out-of-home carer must be given copy of authorisation 580
2024 Revocation of kinship carer’s authorisation 581
2025 Revocation of foster carer’s authorisation 582
2026 Revocation of residential care service’s authorisation 583
2027 Approval of places of care 584
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Division 19.4.5 Information to be kept by foster carers and residential
care services
2028 Definitions—div 19.4.5 586
2029 Information must be kept during placement 587
2030 Information must be kept after placement ends 587
2031 Child or young person must have access to information 588
Chapter 20 Care and protection—therapeutic protection of

children and young people

Part 20.1 Preliminary
2100 Definitions 589
2101 Therapeutic protection only under therapeutic protection order 590
Part 20.2 Therapeutic protection orders
Division 20.2.1 Definitions—pt 20.2
2102 What is a therapeutic protection order? 591
2103 What is harmful conduct? 592
2104 What is a risk assessment? 592
2105 What is a therapeutic protection place? 593
2106 What is a therapeutic protection plan? 593
2107 What is therapeutic protection history? 594
2108 What is a transition plan? 595
Division 20.2.2 Applications for therapeutic protection orders
2109 Therapeutic protection order—application by chief executive 595
2110 Therapeutic protection order—application to state grounds etc 596
2111 Therapeutic protection orders—who must be given application 597
2112 Therapeutic protection order—court to consider application promptly 597
Division 20.2.3 Interim therapeutic protection orders
2113 What is an interim therapeutic protection order? 599
2114 Interim therapeutic protection order—criteria 599
2115 Interim therapeutic protection order—mental health referral 600
2116 Interim therapeutic protection order—Ilength 601
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2117 Interim therapeutic protection order—no extension, amendment,

revocation or appeal 601
Division 20.2.4 Making a therapeutic protection order
2118 Therapeutic protection order—criteria for making 601
2119 Therapeutic protection order—length 604
2120 Therapeutic protection order—statement of reasons 605
Division 20.2.5 Review of therapeutic protection orders
2121 Initial review within 4 weeks 605
2122 Ongoing review at least each 8 weeks 605
2123 Therapeutic protection review panel recommendations 605
2124 Therapeutic protection review panel considerations 606
2125 Chief executive must consider recommendations 607
2126 Chief executive to prepare review report 607
2127 Review report to be given to certain people 608
2128 Chief executive’s action after review 608

Division 20.2.6 Extending a therapeutic protection order
2129 Therapeutic protection order—extension application up to 6 months 609
2130 Therapeutic protection order—extension application longer than

6 months 610
2131 Therapeutic protection order—extension application must state grounds
etc 610

2132 Therapeutic protection order—who must be given extension application 611
2133 Therapeutic protection order—court to consider extension application

promptly 611
2134 Therapeutic protection order—criteria for extension up to 6 months 611
2135 Therapeutic protection order—criteria for extension longer than

6 months 613
2136 Therapeutic protection order extension—statement of reasons 615

Division 20.2.7 Amending or revoking a therapeutic protection order
2137 Therapeutic protection order—application for amendment or revocation 616
2138 Therapeutic protection order—application for amendment must state

grounds etc 617

2139 Therapeutic protection order—application for revocation must state
grounds etc 618
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2140 Therapeutic protection order—who must be given application for
amendment or revocation

2141 Therapeutic protection order—court to consider application for
amendment or revocation promptly

2142 Therapeutic protection order—criteria for amendment
2143 Therapeutic protection order—criteria for revocation

2144 Therapeutic protection order amendment or revocation—statement of
reasons

Part 20.3 Children and young people in therapeutic
protection
Division 20.3.1 Preliminary
2145 When is a child or young person in therapeutic protection?
2146 Effect of therapeutic protection order
Division 20.3.2 Supervision
2147 Therapeutic protection—supervision
2148 Therapeutic protection—escort outside therapeutic protection place
Division 20.3.3 Visits by accredited people
2149 Who is an accredited person?
2150 Therapeutic protection—visits by accredited people must be allowed
2151 Therapeutic protection—visits by accredited people
Division 20.3.4 Use of force
2152 Therapeutic protection—managing use of force
2153 Therapeutic protection—authorised use of force
2154 Therapeutic protection—application of force
2155 Therapeutic protection—medical examination after use of force
Division 20.3.5 Searches

Subdivision 20.3.5.1 Application and definitions—div 20.3.5
2156 Application—div 20.3.5
2157 What is a scanning search?
2158 What is a frisk search?
2159 What is an ordinary search?
2160 What is a body search?
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2161 What is a strip search? 627
2162 What is a dangerous thing? 628
Subdivision 20.3.5.2 Searches generally
2163 Searches—intrusiveness 628
2164 Searches—transgender or intersex child or young person 628
2165 Searches—use of force 629
Subdivision 20.3.5.3 Scanning, frisk and ordinary searches
2166 Scanning, frisk and ordinary searches—authorisation 629
2167 Scanning, frisk and ordinary searches—requirements before search 630
2168 Frisk and ordinary searches—privacy 630
2169 Scanning, frisk and ordinary searches—clothing 631
Subdivision 20.3.5.4  Strip searches
2170 Strip searches—authorisation 631
2171 Strip searches—requirements before search 632
2172 Strip searches—second authorised person must be present 632
2173 Strip searches—support person must be present 633
2174 Strip searches—directing support person to leave 633
2175 Strip searches—general rules 634
2176 Strip searches—privacy 634
2177 Strip searches—no touching body 635
2178 Strip searches—visual inspection of body 635
2179 Strip searches—clothing 636
Subdivision 20.3.5.5 Body searches
2180 Body searches—directions 636
2181 Body searches—requirements before search 637
2182 Body searches—authorised nurse must be present 637
2183 Body searches—another person may be present 637
2184 Body searches—support person must be present 638
2185 Body searches—directing support person to leave 638
2186 Body searches—touching body 638
2187 Body searches—clothing 639
2188 Body searches—assistance 639
2189 Body searches—authorised doctor may seize things 640
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2190
2191
2192
2193
2194

Seizing property—who is the owner?

Seizing property—dangerous things may be seized
Seized property—must tell owner

Seized property—forfeiture

Seized property—return

Part 20.4 Therapeutic protection—administration
Division 20.4.1 Therapeutic protection places

2195

2196 Therapeutic protection place—exclusion of matters from declaration

2197

Therapeutic protection place—declaration

Therapeutic protection place—policies and procedures

Division 20.4.2 Therapeutic protection plan

2198 Public advocate and official visitor may be given therapeutic protection

plan

Division 20.4.3 Therapeutic protection review panel

2199
2200
2201
2202
2203

Therapeutic protection review panel—establishment
Therapeutic protection review panel—functions

Therapeutic protection review panel—guidelines

Therapeutic protection review panel—members

Therapeutic protection review panel—appointment of members

Division 20.4.4 Authorised health professionals

2204

Authorised health professionals

Division 20.4.5 Therapeutic protection register

2205
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2208

Therapeutic protection register

Therapeutic protection register—who may have access?
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Chapter 1 Preliminary

Part 1.1 Introduction

1

D)

(2)

3

Name of Act
This Act is the Children and Young People Act 2006.

Commencement

This Act commences on aday fixed by the Minister.

Notel Thenaming and commencement provisions automatically commence on
the notification day (see Legislation Act, s75 (1)).

Note2 A single day or time may be fixed, or different days or times may be
fixed, for the commencement of different provisions (see Legislation
Act, s77 (1)).

The Legidation Act, section 79 (Automatic commencement of
postponed law) does not apply in relation to the commencement of a
detention place chapter.

In this section:

detention place chapter—each of the following is a detention place
chapter:

(@ Chapter 10 (Criminal matters—detention places);

(b) Chapter 11 (Criminal matters—search and seizure at detention
places);

(c) Chapter 12 (Criminal matters—discipline at detention places);
(d) Chapter 13 (Conduct of disciplinary inquiries).
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Dictionary
The dictionary at the end of this Act is part of this Act.

Note 1

Note 2

Notes

The dictionary at the end of this Act defines certain terms used in this
Act, and includes references (signpost definitions) to other terms
defined elsewhere.

For example, the signpost definition ‘mental impairment—see the
Criminal Code, s27." means that the term ‘mental impairment’ is
defined in that section and the definition appliesto this Act.

A definition in the dictionary (including a signpost definition) applies to
the entire Act unless the definition, or another provision of the Act,
provides otherwise or the contrary intention otherwise appears (see
Legidation Act, s 155 and s 156 (1)).

A noteincluded in this Act is explanatory and is not part of this Act.

Note

See the Legidation Act, s127 (1), (4) and (5) for the legal status of
notes.

Offences against Act—application of Criminal Code etc

Other legidation appliesin relation to offences against this Act.

Note 1

Note 2

Criminal Code

The Criminal Code, ch 2 applies to all offences against this Act (see
Code, pt 2.1).

The chapter sets out the general principles of criminal responsibility
(including burdens of proof and general defences), and defines terms
used for offences to which the Code applies (eg conduct, intention,
recklessness and strict liability).

Penalty units

The Legidation Act, s 133 deals with the meaning of offence penalties
that are expressed in penalty units.
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6 Application of Act to children and young people

The functions under this Act may be exercised for a child or young
person—

(@ who ordinarily livesinthe ACT; or

(b) who does not ordinarily live in the ACT, but who is in the
ACT; or

(c) about whom areport is made under—

(i) section 1601 (Voluntary reporting of abuse and neglect);
or

(if) section 1602 (Offence—mandatory reporting of abuse
and neglect) arising from something happening in the
ACT; or

(iii) section 1607 (Prenatal reporting—anticipated abuse and
neglect).
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Part 1.2

Objects, principles and
considerations

Main objects of Act

The objects of this Act include—

@

(b)

(©

(d)

providing for, and promoting, the wellbeing, care and
protection of children and young people in a way that
recognises their right to grow in a safe and stable environment
and that takes into account the responsibilities of parents,
families, the community and the whole of government for
them; and

ensuring that children and young people are provided with a
safe and nurturing environment by organisations and people
who, directly or indirectly, provide for their wellbeing, care
and protection; and

preventing abuse and neglect of children and young people by
providing whole of government assistance to children and
young people, their parents and families, the community, and
others who have responsibility for them; and

ensuring that indigenous people take part in—

(i) providing for, and promoting, the wellbeing, care and
protection of indigenous children and young people; and

(if) preventing the abuse and neglect of indigenous children
and young people; and

(iii) rehabilitating and reintegrating indigenous young
offenders; and
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(e) ensuring that services provided by, or for, government for the
wellbeing, care and protection of children and young people—

(i) are centred on the needs of children and young people;
and

(if) take into account the views and wishes of children and
young people; and

(iii) support the health, education, developmental needs,
spirituality, self-respect, self-reliance and dignity of
children and young people; and

(iv) respect the individual race, ethnicity, religion, disability,
sexuality and culture of children and young people; and

(f) recognising that the support of young offenders, and the
provision of positive opportunities to alow them to become
rehabilitated and reintegrated community members, is the
responsibility of the child or young person, their parents and
families, the community and the government in partnership;
and

(g) providing an effective system for licensing, and imposing
standards on, childcare services; and

(h) preventing exploitation of children and young people in
employment.
Principles applying to Act

The principles underlying these objects are that, except when it is, or
would be, contrary to the best interests of a child or young person—

(@) the child’s or young person’s sense of racial, ethnic, religious,
individual or cultura identity should be preserved and
enhanced; and
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(b) the child's or young person’s education, training or lawful
employment should be encouraged and continued without
unnecessary interruption; and

(c) a decision-maker making a decision about a child or young
person must consider the child's or young person’s age,
maturity, sex and background (including, if the child or young
person is indigenous, the need to maintain a connection with
the lifestyle, culture and traditions of the child’s or young
person’s indigenous community) and any other characteristics
the decision-maker considers relevant; and

(d) delay in decision-making processes under the Act should be
avoided because delay is likely to prgudice the child's or
young person’s wellbeing; and

(e) a court should make an order under this Act for a child or
young person only if the court considers that making the order
would be better for the child or young person than making no
order at all.

Indigenous children and young people principle

In making a decision or taking action under this Act in relation to an
indigenous child or young person, the decision-maker or person
taking the action must take into account the following:

(@ submissions made by or on behalf of any relevant indigenous
organisation about the child or young person;

(b) indigenous traditions and cultural values (including kinship
rules) as generaly stated by the indigenous community.
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10

1)

(2

(3)

Best interests of children and young people paramount
consideration

In making a decision under this Act in relation to a particular child
or young person, the decision-maker must regard the best interests
of the child or young person as the paramount consideration.

In making a decision under this Act otherwise than in relation to a
particular child or young person, the decision-maker must consider
the best interests of children and young people.

This section does not apply to a decision under a criminal matters
chapter.
Notel For a criminal matters chapter, a decision-maker must, in making a
decision in relation to a child or young person—
(@) consider the best interests of the child or young person; and
(b)  apply the young offender principles (see s401 and s 402).
Note2 For the care and protection chapters, there are further provisions about

how a decision-maker decides what is in the best interest of a child or
young person (see s 1513).

page 8

Children and Young People Bill 2007

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Part 1.3 Important concepts

Division 1.3.1 Definitions

11

12

13

Who is a child?
In this Act:

child means a person who is younger than 12 years old.

Who is a young person?
Inthis Act:

young person means a person who is 12 years old or older, but not
yet an adult.

Who is a family member of a person?
InthisAct:
family member, of a person, means the person’ s—

() father, mother, grandfather, grandmother, stepfather,
stepmother, father-in-law or mother-in-law; or

(b) son, daughter, grandson, granddaughter, stepson, stepdaughter,
son-in-law or daughter-in-law; or

(c) brother, sister, half-brother, half-sister, stepbrother, stepsister,
brother-in-law or sister-in-law; or

(d) uncle, aunt, uncle-in-law or aunt-in-law; or

() nephew, niece or cousin.
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14 Who is arelative of a child or young person?

Inthis Act:

relative—each of the following is a relative of a child or young

person:

(@ afamily member of the child or young person;

(b) aperson who is or has been a domestic partner of a parent of
the child or young person;

Note Domestic partner—see the Legislation Act, s 169.

(c) aperson regarded by the child or young person as arelative;

(d) for an indigenous child or young person—a person who has
responsibility for the child or young person in accordance with
the traditions and customs of the child’'s or young person’s
indigenous community.

Division 1.3.2 Parental responsibility
15 What is parental responsibility?

InthisAct:

parental responsibility, for a child or young person, means all the

duties, powers and responsibilities parents ordinarily have by law in

relation to their children, including the following aspects of parental
responsibility:

(@) responsibility for day-to-day matters for the child or young
person;

(b) responsibility for long-term matters for the child or young
person;
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1)

(c) responsibility for health care treatment for the child or young
person.

Notel Power includesauthority (see Legislation Act, dict, pt 1).

Note2 Responsihility for day-to-day mattersis dealt within's 19.
Responsibility for long-term mattersis dealt within s 20.
Responsibility for health care treatment is dealt with in s 21.

Parents have parental responsibility

Each parent of a child or young person has parental responsibility
for the child or young person.

This section is subject to the following sections:

(@) sectionl17 (Aspects of parental responsibility may be
transferred);

(b) section 18 (Aspects of parental responsibility may be shared).

Aspects of parental responsibility may be transferred

An aspect of parental responsibility may be transferred from
someone to someone el se under—

(@) afamily group conference agreement (see Chapter 3); or

(b) an appraisal order including a temporary custody provision
(see s1620); or

(c) avoluntary care agreement (see pt 16.3); or
(d) emergency medical treatment (see pt 17.1); or
(e) emergency action (see pt 17.2); or

(f) acare and protection order including a parental responsibility
provision (see pt 18.6); or
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1)

(g) a court order (under this Act or another law in force in the
Territory); or

Example of court order under another law
a parenting order under the Family Law Act 1975 (Cwlth)

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of the provision in which it
appears (see Legislation Act, s 126 and s 132).

(h) aprovision of another law in forcein the Territory.

Note If the chief executive has responsibility for day-to-day matters for a
child or young person, the chief executive must place the child or young
person with an out-of-home carer (see s2013).

If an aspect of parental responsibility is transferred from someone to
someone else—

(@ only the aspect of parental responsibility expressly stated to be
transferred is transferred; and

(b) no-one else's parental responsibility, or aspect of parental
responsibility, for the child or young person is diminished
except to the extent expressly stated or necessary to give effect
to the transfer.

Aspects of parental responsibility may be shared

An aspect of parental responsibility may be shared between 2 or
more people under—

(@ afamily group conference agreement (see Chapter 3); or
(b) avoluntary care agreement (see pt 16.3); or

(c) acare and protection order including a parental responsibility
provision (see pt 18.6); or

(d) a court order (under this Act or another law in force in the
Territory); or
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(e) aprovision of another law in force in the Territory.

Note

If the chief executive has responsibility for day-to-day matters for a
child or young person, the chief executive must place the child or young
person with an out-of-home carer (see s2013).

(2) If an aspect of parental responsibility is shared between 2 or more
people, either of them may discharge the responsibility.

(3) Thissection is subject to the following sections:

(@) section 1959 (Short-term parental responsibility provision—
sharing responsibility);

(b)

(©

Note

If the Childrens Court includes a short-term parental
responsibility provision in a care and protection order for a child
or young person and the provision directs that an aspect of
parental responsibility for the child or young person is shared
between 2 or more people, the court may also order that 1 of the
people must, if practicable, consult another of the people before
exercising the responsibility (see s 1959 (2)).

section 1964 (Long-term parental responsibility provision—
sharing responsibility);

section 1969 (Enduring parental responsibility provision—
sharing responsibility);

Note

If the Childrens Court includes an enduring parental
responsibility provision in a care and protection order for a child
or young person and the provision directs that an aspect of
parental responsibility for the child or young person is shared
between 2 or more people, if 1 of the people has responsibility for
the child or young person under an enduring parental
responsibility provision in a care and protection order, no-one
else may discharge their responsibility in a way that would be
incompatible with the person’s discharge of the responsibility
(see 51969 (2)).
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(d) section 2003 (Chief executive sharing responsibility for health
care treatment);

Note If the chief executive shares responsibility for health care
treatment for a child or young person, no-one may discharge the
responsibility in away that would be incompatible with the chief
executive' s discharge of the responsibility (see s 2003 (2)).

(e) section2005 (Chief executive sharing responsibility for
long-term matters);

Note If the chief executive shares responsibility for long-term matters
for a child or young person, the chief executive must consult each
other person who has responsibility for long-term matters for the
child or young person in making a decision about a long-term
matter for the child or young person. If another person disagrees
with the chief executive's proposed decision, the chief executive
must not make the decision and may apply to the Childrens Court
for a care and protection order including a specific issues
provision about the matter (see s 2005 (2)).

(f) section2008 (Chief executive sharing responsibility for
day to day matters).

Note If the chief executive shares responsibility for day-to-day matters
for a child or young person, no-one may discharge the
responsibility in away that would be incompatible with the chief
executive' s discharge of the responsibility (see s 2008 (2)).

19 Responsibility for day-to-day matters for children and

young people
(1) A person who has responsibility for day-to-day matters for achild or

young person has responsibility for the day-to-day care, welfare and
development of the child or young person, including responsibility
for making decisions about the following matters for the child or
young person:
(@ where and with whom the child or young personisto live;
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3)

(4)

(b) care of the child or young person, including, for example,
personal appearance and grooming;

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of the provision in which it
appears (see Legidation Act, s 126 and s 132).

(c) temporary care of the child or young person by someone else
(whether in the ACT or elsewhere);

(d) assessment of the child’s or young person’s physical or mental
wellbeing (including admission to hospital);

Note However, a person who has responsibility for hedth care

treatment for a child or young person has responsibility for

deciding whether the child or young person may undergo health
care treatment (see s 21).

(e) the people with whom the child or young person may, or must
not, have contact;

(f) day-to-day matters about education, training and employment.

A person who has responsibility for day-to-day mattersfor a child or
young person also has responsibility for health care treatment for the
child or young person.

Note Responsibility for health care treatment is dealt with in s 21.

If the person makes arrangements under subsection (1) (d), the
person is entitled to any report of the assessment.

If the person makes a decision about something under
subsection (1) (d) or (e), the person is aso responsible for
arrangements to give effect to the decision.
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(5) This section does not limit the matters for which the person has

responsibility to make decisions for the child or young person, but is
subject to—

(@ acourt order (under this Act or another law); and

Notel The Childrens Court may make a care and protection order for a
child or young person that includes a parental responsibility
provision giving responsibility for day-to-day matters for the
child or young person to someone, or removing the responsibility
from someone, or stating how someone may exercise the
responsibility (see pt 18.6).

Note2 The Childrens Court may make a care and protection order for a
child or young person that includes a parental responsibility
provision directing that a stated person has, or does not have,
responsibility for health care treatment for the child or young
person (see pt 18.6).

Note3 The Childrens Court may make a care and protection order for a
child or young person that includes a contact provision about who
may, or must not, have contact with the child or young person
(seept 18.7).

(b) if thereisacare planin force for the child or young person—
the care plan.
Note A care plan for a child or young person is a written plan of the

chief executive' s proposals for the care and protection of the child
or young person (see s 1935).
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1)

(2

Responsibility for long-term matters for children and
young people

A person who has responsibility for long-term matters for a child or
young person has responsibility for the long-term care, welfare and
development of the child or young person, including responsibility
for making decisions about the following matters for the child or
young person:

(@) administration, management and control of the child's or
young person’ s property;

(b) religion and observance of racial, ethnic, religious or cultural
traditions;

(c) issuing (and opposing the issuing) of a passport for the child or
young person;

(d) long-term matters about education, training and employment;

(e) any aspect of parental responsibility that does not belong to
someone else.

This section does not limit the matters for which the person has
responsibility to make decisions for the child or young person, but is
subject to—

(@) acourt order (under this Act or another law); and

Note The Childrens Court may make a care and protection order for a
child or young person that includes a parental responsibility
provision giving responsibility for long-term matters for the child
or young person to someone, or removing the responsibility from
someone, or stating how someone may exercise the responsibility
(seept 18.6).
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1)

(2

3)

(b) if thereisacare planin force for the child or young person—
the care plan.

Note A care plan for a child or young person is a written plan of the
chief executive's proposals for the care and protection of the child
or young person (see s 1935).

Responsibility for health care treatment for children and
young people

A person who has responsibility for health care treatment for a child
or young person has responsibility for deciding whether the child or
young person may undergo health care treatment.

Notel health caretreatment—see the dictionary.

Note2 A person who has responsibility for day-to-day matters for a child or
young person has responsibility for—
e making decisions about assessing physica or mental wellbeing
(including admission to hospital) for the child or young person;
and

e hedlth care treatment for a child or young person (see s 19).

This section is subject to a court order (under this Act or another
law).

Notel The Childrens Court may make a care and protection order for a child or
young person that includes a parental responsibility provision giving
responsibility for day-to-day matters for the child or young person to
someone, or removing the responsibility from someone, or stating how
someone may exercise the responsibility (see pt 18.6).

Note2 The Childrens Court may make a care and protection order for a child or
young person that includes a parental responsibility provision directing
that a stated person has, or does not have, responsibility for health care
treatment for the child or young person (see pt 18.6).

To remove any doubt, this section does not affect any right of a
child or young person to consent to their own health care treatment.
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(2

Parents who cannot be found

This section appliesif aprovision of this Act requires a person to act
in relation to a parent of a child or young person.

The person is not required to act in relation to the parent if the
person cannot, after reasonable inquiry, find the parent.

Powers of people without parental responsibility

A person who does not have parental responsibility for a child or
young person, but who provides care (whether regular and
substantial care or otherwise) for the child or young person, may do
anything that is reasonable in the circumstances to safeguard or
promote the child's or young person’'s care, welfare and
development.

Note A person who has parental responsibility for a child or young person
would ordinarily have this power in relation to the child or young
person (see s 15).
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Chapter 2 Administration

Notesto ch 2

In making a decision under this chapter for a child or young person, the
decision-maker must regard the best interests of the child or young person as the
paramount consideration (see s 10).

In making a decision under this chapter otherwise than in relation to a particular
child or young person, the decision-maker must consider the best interests of
children and young people (see s 10).

Part 2.1 Chief executive

100

Noteto pt 2.1

For provisions applying when the chief executive has an aspect of parental
responsihility for a child or young person (see s 2002).

Chief executive’s functions
The chief executive has the following functions:

(@) providing, or assisting in providing, services directed to
strengthening and supporting families in relation to the
wellbeing, care and protection of their children and young
people;

(b) supporting the community in preventing, or reducing, abuse
and neglect of children and young people;

(c) providing, or assisting in providing, information to parents,
kinship carers and foster carers, prospective kinship carers and
foster carers, government agencies and members of the
community about the operation of this Act;
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(d)

()

(f)

(9)

(h)

(i)

Note

providing, or assisting in providing, information to people who
are required to report suspected abuse of children and young
people to help them perform their legal obligation;

providing, or assisting in providing, information to people who
report suspected abuse or neglect of children and young people
and encouraging those people to continue their involvement in
matters arising from their report;

exercising aspects of parental responsibility for children and
young people;

providing, or assisting in providing, information, services or
assistance to children and young people who have left the chief
executive's care;

providing, or assisting in providing, services for children or
young people who offend against the criminal law, including
by ensuring the provision of the care, support, rehabilitation
and guidance necessary for them to become rehabilitated and
reintegrated community members,

working with other government agencies and community
organisations, to promote the care and protection of children
and young people, including young offenders.

A provision of alaw that gives an entity (including a person) a function

also gives the entity powers necessary and convenient to exercise the
function (see Legidation Act, s 196 and dict, pt 1, def entity).

Chief executive's duties

The chief executive must—

(@)

(b)

have regard to the objects, and apply the principles, of this Act
in exercising afunction under this Act; and

set up mechanisms for coordinating services for the care and
protection of children and young people.

Children and Young People Bill 2007 page 21

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



102 Chief executive may ask for assistance, etc

(1) The chief executive may ask an information sharing entity to give
the chief executive advice or guidance relevant to the safety, welfare
or wellbeing of children and young people.

Note The chief executive may also ask an information sharing entity to give
the chief executive safety and welfare information about a child or
young person (see s 3119).

(2) The chief executive may ask aterritory entity to provide assistance,
facilities or services relevant to the physical or emotional welfare of
children and young people.

(3) A territory entity must promptly comply with the request.
(4) Inthissection:

information sharing entity, for a child or young person, means any
of the following:

(@) aparent of the child or young person;

(b) someone else who has an aspect of parental responsibility for
the child or young person;

Note Parental responsibility for achild or young person is dealt with in
div 1.3.2 (Parental responsibility).

(c) an out-of-home carer for the child or young person;

Note Out-of-home carers are dealt with in Pt 19.4 (Chief executive has
responsibility for day-to-day matters).

(d) afoster care service;
Note Foster care serviceisdefined in s 2017.
(e) aMinister;
(f) aterritory entity;
(g) ahedthfacility;
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3)

(h) apolice officer or a member of a police service or force of a

State;

(i) an entity established under a law of a State or the
Commonweal th;

() the holder of a position established under a law of a State or
the Commonwealth;

(k) an entity prescribed by regulation for this section.
territory entity means any of the following:

(@) an administrative unit;

(b) aterritory authority;

(c) astatutory office-holder;

(d) aterritory instrumentality;

(e) apublic employee;

(f) apoliceofficer.

Chief executive must give identity cards

This section applies if the chief executive delegates a power under
this Act to someone else (an authorised person).

Note The chief executive may delegate a power under the Public Sector
Management Act 1994, s 36.

The chief executive must give an authorised person an identity card
stating the person’s name and that the person is an authorised
person.

The identity card must show—
(@) arecent photograph of the person; and

(b) the card s date of issue and expiry; and
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(4)

(5)
(6)

(7)

(8)

(c) if the person is only authorised to exercise functions under
particular provisions of this Act—the provisions; and

(d) anything else prescribed by regulation.
A person commits an offence if the person—
(@) stopsbeing an authorised person; and

(b) does not return the person’s identity card to the chief executive
as soon as practicable, but no later than 7 days after the day the
person stops being an authorised person.

Maximum penalty: 1 penalty unit.
An offence against this section is a strict liability offence.

Subsection (3) applies only in relation to a card given by the chief
executive after the commencement of this section.

Subsection (6) is a law to which the Legidation Act, section 88
(Repeal does not end effect of transitional laws etc) applies.

Subsections (6) and (7) and this subsection expire on the day they
commence.
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Part 2.2 Childrens services council

104

105

106

107

(1)

Establishment of Childrens Services Council
The Childrens Services Council is established.

Functions of Childrens Services Council
The Childrens Services Council has the following functions:

(@) to report to the Minister, at the Minister’s request, on anything
relating to the operation or administration of this Act;

(b) to make recommendations to the Minister about services for
children and young peoplein the ACT.

Childrens Services Council members

The Childrens Services Council has at least 3, but not more than 10,
members.

Appointment of Childrens Services Council members

The Minister may appoint the members of the Childrens Services
Council.

Notel For the making of appointments (including acting appointments), see
the Legislation Act, pt 19.3.

Note2 In particular, a person may be appointed for a particular provision of a
law (see Legidation Act, s 7 (3)) and an appointment may be made by
naming a person or nominating the occupant of a position (see s 207).

Note3 Certain Ministerial appointments require consultation with an Assembly
committee and are disallowable (see Legislation Act, div 19.3.3).
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3)

(4)

(5)

108
N

(2)

109

The only criteria for deciding whether to appoint a person as a
member are that the person—

(@) has expertise in relation to services for children or young
people; or

(b) representstheinterests of kinship carers and foster carers.
The Minister must ensure that thereis always—

(@) atleast 1 member who represents the interests of kinship carers
and foster carers; and

(b) at least 1 member who represents the interests of indigenous
people.

The appointment of a member is for the term stated in the
appointment.

The conditions of appointment of a member are the conditions
stated in the appointment.

Appointment of chair and deputy

The Minister must appoint a char for the Childrens Services
Council.

The Minister may appoint a deputy chair for the Childrens Services
Council.

Ending member appointments

The Minister may end the appointment of a member of the
Childrens Services Council—

(@) for misbehaviour; or

(b) if the member is convicted, or found guilty, in Australia of an
indictable offence; or
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(c) if the member is convicted, or found guilty, outside Australia
of an offence that, if it had been committed in the ACT, would
be an indictable offence; or

(d) for physical or mental incapacity, if the incapacity substantially
affects the exercise of the member’ s functions.

Note A person’s appointment also ends if the person resigns (see Legidlation
Act, s210).

Presiding member at meetings

The chair presides at all meetings at which the chair is present.

If the chair is absent, the member chosen by the members present
presides.

Quorum at meetings

Business may be carried on at a meeting of the Childrens Services
Council only if at least ¥2 the number of members appointed are
present.

Voting at meetings

At a meeting of the Childrens Services Council, each member has a
vote on each question to be decided.

A question is decided by a mgjority of the votes of the members
present and voting but, if the votes are equal, the member presiding
has a deciding vote.

Advice and assistance by chief executive and public
advocate

The chief executive and the public advocate must give the Childrens
Services Council the advice and assistance that the council
reasonably asks for.
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Part 2.3 Official visitors

114 Definitions—pt 2.3
In this part:
entitled child or young person means a child or young person who
is—
() detained in adetention place; or
(b) confined at a therapeutic protection place; or
(c) accommodated in aplace of care.
operating entity, for a detention place, therapeutic protection place
or place of care, means—
(@) if the Territory operates the place—the chief executive; or
(b) inany other case—the entity that operates the place.
115 Official visitors—appointment

(1) The Minister must appoint at least 1 official visitor.

(2) The Minister may appoint a person as an official visitor only if
satisfied that the person has suitable qualifications or experience to
exercise the functions of an official visitor.

(3) However, the Minister must not appoint a person as an official
visitor unless the person—

(@) isnot apublic employee; and
(b) isasuitable entity.

(4) An appointment as an official visitor must not be for longer than

3years.
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(5) The conditions of appointment of a person as official visitor are the
conditions agreed between the Minister and the person, subject to
any determination under the Remuneration Tribunal Act 1995.

Notel For the making of appointments (including acting appointments), see
the Legislation Act, pt 19.3.

Note2 Certain Ministerial appointments require consultation with an Assembly
committee and are disallowable (see Legislation Act, div 19.3.3).

Note3 A person may be reappointed to a position if the person is eligible to be
appointed to the position (see Legidation Act, s208 and dict, pt 1,
def appoint).

Official visitors—functions
(1) Anofficia visitor’s functions are—

(@) to inspect detention places, therapeutic protection places and
places of care; and

(b) toreport to—
(i) the Minister under section 117; and
(if) the chief executive under section 118; and

(c) to recelve and consider complaints from entitled children and
young people; and

(d) to exercise any other function given to an official visitor under
this Act or another territory law.

(2) For subsection (1), an official visitor—

(@ must, if practicable, visit each detention place at least once
each fortnight; and

(b) must visit a therapeutic protection place at least once each
week—

(i) if practicable; and
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D)

(2

(if) if achild or young person is confined at the therapeutic
protection place; and

(c) must, if practicable, visit a place of care at least once each
fortnight; and

(d may, a any reasonable time, enter a detention place,
therapeutic protection place or place of care.

Example of time that would not be reasonable

a time that would hinder a search, or coincide with an escape attempt, at a
detention place

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

An operating entity for a detention place, therapeutic protection
place or place of care must give an official visitor any reasonable
help the official visitor asks for to exercise the officia visitor's
functions at the place.

Official visitors—reporting to Minister

This section applies if an official visitor believes, on reasonable
grounds, that either of the following is not in accordance with this
Act:

(@ the treatment of entitled children or young people at a
detention place or therapeutic protection place;

(b) theliving conditions, education or activities of entitled children
or young people at a detention place or therapeutic protection
place.

The officia visitor must report the belief to the Minister in writing.
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2

Official visitors—reporting to chief executive

This section applies if an official visitor believes, on reasonable
grounds, that either of the following is not in accordance with this
Act:

(@) the treatment of entitled children or young people at a place of
care;

(b) theliving conditions, education or activities of entitled children
or young people at a place of care.

The official visitor must report the belief to the chief executive in
writing.
Ending appointment of official visitors

The Minister may end a person’s appointment as an officia
visitor—

(@) for misbehaviour; or
(b) if—

(i) the person does not inspect a detention place, therapeutic
protection place or place of care as required under a
schedule under subsection (4); and

(ii) continues to fail to inspect the place as required for
4 consecutive weeks; or

(c) if the person isnot asuitable entity.
The Minister must end the person’ s appointment as official visitor—

(@) for physical or mental incapacity, if the incapacity substantially
affects the exercise of the person’s functions; or

Children and Young People Bill 2007 page 31

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



3)

(4)

(b) if the person fails to take al reasonable steps to avoid being
placed in a position where a conflict of interest arises during
the exercise of the person’s functions.

A person’s appointment as official visitor ends, by force of this
section, if the person becomes a public employee.

Note A person’s appointment also ends if the person resigns (see Legidlation
Act, s210).

The Minister must prepare a schedule that sets out—

(@) each detention place, therapeutic protection place and place of
care that an officia visitor must inspect; and

(b) how often the official visitor must inspect each place.

120 Complaints to official visitors

(1) An entitled child or young person, or anyone else, may complain to
an official visitor about—

(@) the detention, confinement or accommodation of an entitled
child or young person; or

(b) how a detention place, therapeutic protection place or place of
care is conducted.

(2) The entitled child or young person may make the complaint to the
official visitor personally or though someone el se.

(3) If the entitled child or young person complains to the operating
entity under subsection (1), the operating entity may refer the
complaint to an officia visitor.

Note A person who gives information to the official visitor under this section
does not breach professional ethics etc and is protected from civil
liability (see s 3132).
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(4)

1)

(2

1)

(2)

D)

2

The entitled child or young person may ask the official visitor to
hear the complaint with no-one else present and, if so, the official
visitor must comply.

Requests to see official visitor

The operating entity must ensure that an official visitor is told as
soon as practicable about an entitled child or young person who has
told the operating entity that the child or young person wants to see
an official visitor.

An entitled child or young person need not explain to the operating
entity why the child or young person wants to see an official visitor.

Notice of complaints
This section applies if—

(@ an official visitor receives a complaint about a detention place,
therapeutic protection place or place of care under
section 120 (1); and

(b) the operating entity for the place is not the chief executive.

The official visitor must tell the chief executive, in writing, that a
complaint has been made and the name of the place to which it
relates.

Official visitors must try to resolve complaints

After receiving a complaint in relation to a detention place,
therapeutic protection place or place of care, an official visitor must
take all reasonable steps to resolve the complaint with the operating
entity for the place.

To resolve acomplaint, the official visitor may—

(@) makeinquiries about any matter raised in the complaint; and
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3)

(b) exercise any other function given to an officia visitor under
thisAct.

This section is subject to the following sections:

(@) section 125 (Complaints may be closed—referral to other
entity);

(b) section126 (Complaints may be closed—other entity
investigating);

(c) section 128 (Complaints closed—frivolous, etc);
(d) section 129 (Complaints closed—resolved);
(e) section 130 (Complaints closed—cannot be resolved).

124 Withdrawal of complaints
(1) At any time, a complainant may, by written notice given to an
official visitor, withdraw a complaint.
(2) If a complaint is withdrawn, the official visitor to whom the
complaint was made must close the complaint.
125 Complaints may be closed—referral to other entity
(1) Thissection appliesif—
(&) anofficia visitor receives acomplaint; and
(b) after considering the complaint, the official visitor is satisfied
that the complaint would be better dealt with by an
investigative entity with power to investigate the complaint.
(2) The officia visitor may refer the complaint to the investigative
entity.
page 34 Children and Young People Bill 2007

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



126

3)

(4)

1)

(2

If the official visitor refers the complaint to an investigative entity,
the official visitor —

(8 may give the entity any information that the official visitor has
in relation to the complaint; and

(b) must tell the complainant about the referral; and

(c) may close the complaint.

In this section:

investigative entity—each of the following is an investigative entity:
(@) theAustralian Federal Police;

(b) the human rights commission;

(c) thepublic advocate;

(d) the ombudsman.

Complaints may be closed—other entity investigating
This section applies if—
(@) theofficial visitor receives a complaint; and

(b) after considering the complaint, the official visitor is satisfied
that the substance of the complaint has been, is being or will be
investigated by the public advocate or another appropriate
entity.

The official visitor—

(@ may give the public advocate or other entity any information
that the official visitor hasin relation to the complaint; and

(b) may close the complaint.
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1)

(2

(3)

(4)

128
N

2
129
D)

Information about complaints being investigated
elsewhere

This section applies if—

(@) an officia visitor has referred a complaint under section 125;
or

(b) has given the public advocate or another entity information
under section 126 in relation to a complaint.

The official visitor may ask the entity to whom the complaint has
been referred or the public advocate or other entity investigating, or
to investigate, the complaint about the investigation of the
complaint.

The entity or public advocate must tell the official visitor about the
investigation of the complaint.

The official visitor must tell the complainant anything the official
visitor istold about the investigation of the complaint.

Complaints closed—frivolous, etc
This section applies if—

(@) theofficial visitor receives a complaint about a detention place,
therapeutic protection place or place of care; and

(b) after considering the complaint, the official visitor is satisfied
that the complaint is frivolous, vexatious or not made honestly.

The officia visitor must close the complaint.

Complaints closed—resolved
This section appliesif the official visitor—

(@) receives a complaint about a detention place, therapeutic
protection place or place of care; and

page 36

Children and Young People Bill 2007

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



130

131

(2

1)

(2

D

(b) issatisfied that the complaint is resolved—
(i) with the operating entity for the place; and
(ii) tothe satisfaction of the complainant.

The officia visitor must close the complaint.

Complaints closed—cannot be resolved
This section applies if—

(@) theofficial visitor receives a complaint about a detention place,
therapeutic protection place or place of care; and

(b) after taking all reasonable steps to resolve the complaint with
the operating entity for the place, the official visitor is satisfied
that the complaint cannot be resolved with the operating entity.

The official visitor must—

(@) refer the complaint to the human rights commission for
conciliation; and

(b) closethe complaint.

Complainant must be told if complaint closed

This section applies if an official visitor closes a complaint, other
than because the complaint has been withdrawn.
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The official visitor must tell the complainant—
(@) that the official visitor has closed the complaint; and

(b) thereasonswhy the official visitor has closed the complaint.

Example of reason for closing complaint
the complaint has been referred to the human rights commission for conciliation
Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

132 Reopening complaints
(1) Thissection appliesif—

(@) a complaint about a detention place, therapeutic protection
place or place of care is resolved with the operating entity for
the place; and

(b) as part of resolving the complaint, the operating entity agrees
to do, or not do, something; and

(c) an official visitor is satisfied that the operating entity has not
done what was agreed.

(2) Theofficial visitor may reopen the complaint.
(3) If the official visitor reopens a complaint, the officia visitor must

try to resolve the complaint under section 123.

133 Monthly reports by official visitors
(1) As soon as practicable after the end of each month, an official
visitor must give the Minister, the chief executive and the public
advocate awritten report for the month summarising—

(@ the number and kinds of complaints received by the officia

visitor; and
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(2

3)

(4)

1)

2

3)

(4)

(b) the action taken on the complaints received.

The monthly report may include comments by the official visitor
about anything in relation to a complaint to which the report applies.

However, an officia visitor may only include in a monthly report
material that may be adverse to, or critical of, a person if the official
visitor has given the person an opportunity to be heard.

This section applies whether or not the adverse or critical material—
(a) isexpressorimplicit; or

(b) isby way of opinion or otherwise.

Handover of records by official visitors

This section applies if a person’s appointment as official visitor
ends.

The person must, not later than 7 days after the day the appointment
ends, give any officia visitor record held by the person to the public
advocate or another official visitor.

To remove any doubt, an official visitor record received by the
public advocate or an official visitor under this section is a record of
the activities of the administrative unit responsible for the
administration of this section for the purposes of the Territory
Records Act 2002.

In this section:
official visitor record held by a person, means—

(@) a record made or received by the person because of the
person’s functions as officia visitor; or

(b) information held by the person because of the person’'s
functions as officia visitor.
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Part 2.4 Suitable entities for purposes
under the Act

135 Definitions—pt 2.4
(1) InthisAct:
suitability information—see section 140.
suitable entity—see section 136.
(2) Inthispart:
requirement notice—see section 143.
suitability information notice—see section 141.

suitable entities register—see section 147.

136 What is a suitable entity?
Inthis Act:

suitable entity, for a stated purpose, means an entity approved by
the chief executive under section 138 (Chief executive may approve
suitable entity for purpose) as a suitable entity for the purpose.

Examples of suitable entities for purposes stated in the Act

1 family group conference facilitators—under s 205, the chief executive may
appoint a person as afamily group conference facilitator only if satisfied that
the person is a suitable entity to be afamily group conference facilitator

2 parental responsibility provisions—under s 1955, the Children’s Court may
include a parental responsibility provision in a care and protection order for a
child or young person that transfers to someone, or shares with someone, an
aspect of parental responsibility for the child or young person only if the
person is a suitable entity to have the aspect of parental responsibility for the
child or young person
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3 kinship carers—under s 2018, the chief executive may approve a relative or
significant person of the child or young person to exercise responsibility for
day-to-day matters for the child or young person for the chief executive only
if satisfied that the relative or significant person is a suitable entity to have
responsibility for day-to-day matters for the child or young person

4  foster carers for a stated child or young person—under s 2019, the chief
executive may approve a person to exercise responsibility for day-to-day
matters for the child or young person for the chief executive only if satisfied
that the person is a suitable entity to have responsibility for day-to-day
matters for the child or young person and, if the person is connected to a
foster care service, the foster care service is a suitable entity to facilitate
foster care services

5 foster carersfor any child or young person—under s 2020 the chief executive
may approve a person to exercise responsibility for day-to-day matters for
any child or young person for whom the chief executive has responsibility
for day-to-day matters only if satisfied that the person is a suitable entity to
have responsibility for day-to-day matters for any child or young person and,
if the person is connected to a foster care service, the foster care service is a
suitable entity to facilitate foster care services

6 residential care services for a stated child or young person—under s2021,
the chief executive may approve an entity to exercise responsibility for
day-to-day matters for the child or young person for the chief executive only
if satisfied that the entity is a suitable entity to have responsibility for
day-to-day matters for the child or young person

7 residentia care services for any child or young person—under s 2022, the
chief executive may approve an entity to exercise responsibility for
day-to-day matters for any child or young person for whom the chief
executive has responsibility for day-to-day matters only if satisfied that the
entity is a suitable entity to have responsibility for day-to-day matters for any
child or young person

8 childcare service licences—under s2619, a proposed proprietor of a
childcare service is eligible for a childcare service licence to operate the
childcare service only if the chief executive is satisfied that the proposed
proprietor is a suitable entity to provide the childcare service and each
proposed controlling person for the childcare service is a suitable entity to
provide the childcare service
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138

9 research projects—under s 2804, the chief executive may approve a research
project that involves a child or young person taking part in the project only if
satisfied that the researcher is a suitable entity to have contact with children
or young people in the way proposed in the project and any other person who
is to have contact with children or young people for the project is a suitable
entity to have contact with children or young people in the way proposed in
the project

10 research projects—under s 2806 the chief executive may approve a research
project that involves the chief executive giving the researcher protected
information, that is not sensitive information, about a child or young person
for the research project only if satisfied that the researcher is a suitable entity
to have access to the information and any other person who is to have access
to the information for the project is a suitable entity to have access to the
information

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Entity may apply to be suitable entity for purpose

An entity may apply to the chief executive for approval as a suitable
entity for a stated purpose.

Note If aform is approved under s 3210 for this provision, the form must be
used.

Chief executive may approve suitable entity for purpose

The chief executive may, in writing, approve an entity as a suitable
entity for a stated purpose if satisfied that the entity is suitable for
the purpose.

Notel Power given by alaw to make a decision includes power to reverse or
change the decision. The power to reverse or change the decision is
exercisable in the same way, and subject to the same conditions, as the
power to make the decision (see Legidation Act, s 180).

Note2 The chief executive must establish a suitable entities register
(see s 147).

page 42

Children and Young People Bill 2007

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



139 Chief executive must consider suitability information, etc

In deciding whether an entity is a suitable entity for a stated
purpose, the chief executive must consider each of the following:

(@) suitability information about the entity;
Note Suitability information is defined in s 140.

(b) if the chief executive requires the entity to provide a reference
or report under section 143 (2) (a)—the reference or report;

(c) if the chief executive requires the entity to undergo a test or
medical examination under section 143 (2) (b)—the result of
the test or medical examination.

140 What is suitability information?
InthisAct:

suitability information, about an entity, means information about
the following:

(@ any conviction of, or finding of guilt against, the entity for an
offence—

(i) relating to the provision of services for children or young
people; or

(it) against achild or young person; or
(iif) involving achild or young person; or
(iv) involving violence; or

(v) involving sex; or

(vi) involving dishonesty or fraud; or

(vii) involving possession of, or trafficking in, a drug of
dependence or controlled drug; or
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D)

(2

(b)

(©

(d)

(€)
(f)

(9)

(viii) against an animal;

any proven noncompliance by the entity with alegal obligation
in relation to providing services for children or young people;

Example

the entity is a licensed proprietor of a childcare service and the licence is
suspended for safety reasons under s2636 or under a law of another
jurisdiction that substantially correspondsto s 2636

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of the provision in which it
appears (see Legidation Act, s 126 and s 132).

any refusal, whether in the ACT or elsewhere, of an application
for alicence or other authority (however described) in relation
to providing services for children or young people;

the soundness of the entity’s financial reputation and the
stability of the entity’s financial background,

the entity’ s reputation for honesty and integrity;

whether the entity has proven experience or demonstrated
capacity in providing services for children and young people;

any other consideration relevant to the entity’s ability to
provide high quality services for children or young people.

Chief executive may require suitability information

This section appliesif the chief executive is making a decision about
whether an entity is a suitable entity for a stated purpose.

The chief executive may, by written notice given to the entity
(asuitability information notice), require the entity to give the chief
executive stated suitability information about the entity not later
than a stated reasonable time.

Note

Suitability information is defined in s 140.
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2

A suitability information notice must also tell the entity that giving
false or misleading information is an offence against the Criminal
Code, section 338 (Giving false or misleading information).

Chief executive need not decide suitability if information
not provided
This section appliesif—

(@) the chief executive has given an entity a suitability information
notice; and

(b) the entity does not give the chief executive the suitability
information in accordance with the notice.

The chief executive need not decide whether the entity is a suitable
entity for a stated purpose.

Chief executive may require test etc

This section appliesif the chief executive is making a decision about
whether an entity is a suitable entity for a stated purpose.

The chief executive may, by written notice given to the entity
(arequirement notice), require the entity to do any or al of the
following not later than a stated reasonable time:

(&) provide a stated reference or report;
(b) undergo a stated test or medical examination.

Example of medical examination
apsychiatric examination
Note An example is part of the Act, is not exhaustive and may extend,

but does not limit, the meaning of the provision in which it
appears (see Legidation Act, s 126 and s 132).
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144 Chief executive need not decide suitability if test not
taken, etc
(1) Thissection appliesif—
(a) the chief executive has given the entity a requirement notice;
and
(b) the entity does not do the thing required in accordance with the
requirement notice.
(2) The chief executive need not decide whether the entity is a suitable
entity for a stated purpose.
145 Offence—ongoing duty to update suitability information
(1) Thissection appliesto an entity if—
(@) either—
(i) the chief executive is deciding whether the entity is a
suitable entity for a stated purpose; or
(ii) the chief executive has decided that the entity is a
suitable entity for a stated purpose and the entity is
exercising functions for the purpose; and
(b) the entity has given the chief executive suitability information
about the entity.
Note Suitability information is defined in s 140.
(2) Theentity commits an offence if—
(a) the entity’s suitability information under section 140 (a), (b)
or (¢) changes; and
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(b) the entity does not tell the chief executive about the change as
soon as practicable, but no later than 7 days after the change
happens.

Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.

(3) Theentity commits an offence if—

(@) the entity becomes bankrupt or executes a personal insolvency
agreement; and

(b) the entity does not tell the chief executive about the bankruptcy
or agreement as soon as practicable, but no later than 7 days
after the bankruptcy happens or agreement is executed.

Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.

(4) The entity commits an offence if—

(@ any of the following makes an adverse finding against the
entity:

(i) acourt or tribunal;

(i) an authority or person with power to require the
production of documents or the answering of questions,
and

Examples—subpar (ii)

1 commissioner for fair trading

2 human rights commission

3 discrimination commissioner

Note An example is part of the Act, is not exhaustive and may

extend, but does not limit, the meaning of the provision in
which it appears (see Legidation Act, s 126 and s 132).
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(2

(b) the entity does not tell the chief executive about the finding as
soon as practicable, but no later than 7 days after the finding is
made.

Maximum penalty: 50 penalty units, imprisonment for 6 months or
both.

Note Power given by a law to make a decision includes power to reverse or
change the decision. The power to reverse or change the decision is
exercisable in the same way, and subject to the same conditions, as the
power to make the decision (see Legidation Act, s 180).

Chief executive may employ etc suitable entity

The chief executive may appoint, engage, employ or authorise a
suitable entity for a stated purpose (whether for payment or as a
volunteer) for children and young people under this Act.

Suitable entities register

The chief executive must establish aregister of suitable entities (the
suitable entities register) for this Act.

The suitable entities register must include the following details for
each suitable entity:

(@) theentity’s name;
(b) the purpose for which the entity is approved,
(c) any other detail the chief executive considers appropriate;

(d) anything else prescribed by regulation for this section.
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Chapter 3 Family group conferences

Part 3.1 Family group conferences—
general
200 Family group conferences—definitions for Act

InthisAct:
family group conference—see section 202.
family group conference agreement—see section 203.

family group conference facilitator means a family group
conference facilitator appointed under section 205.

participant, for a family group conference, means a person who
attends the conference at the invitation of the family group
conference facilitator.

parties, for a family group conference agreement, means the
participants who enter (or propose to enter) a family group
conference agreement under section 213.

relevant conference participant, for a family group conference
about a child or young person, means a participant who has an
aspect of parental responsibility for the child or young person.

Note Parental responsibility, for a child or young person, is dealt with in
div 1.3.2.
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202

Family group conferences—objects

The objects of a family group conference about a child or young
person are to—

(@) encourage the child or young person, their family members and
relatives, to take part in decisions affecting the child or young
person; and

(b) increase the support for the child or young person by their
family members, relatives and other people who are significant
in the child or young person’slife; and

(c) reduce the likelihood of the child or young person being in
need of care and protection in the future.

What is a family group conference?

InthisAct:

family group conference means a conference about a child or young
person to give the participants an opportunity to—

(@) reach an agreement about a matter relating to the welfare of the
child or young person; and

(b) enter into a family group conference agreement detailing the
agreed arrangements for the welfare of the child or young
person; and

(c) if afamily group conference agreement is already in force for
the child or young person—review the agreement.
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What is a family group conference agreement?
(1) InthisAct:
family group conference agreement means an agreement that—

(@) arises from a family group conference about a child or young
person; and

(b) isbetween—
(i) the chief executive; and
(ii) arelevant conference participant; and

(c) detailsthe arrangements agreed to by the parties for the welfare
of the child or young person; and

(d) isinwriting and signed by—
(i) thechief executive; and
(ii) the relevant conference participant; and

(iii) any other conference participant who agrees with the
arrangements, and

(e) may, but need not, include a requirement for the chief
executive to arrange for a family group conference to review
the family group conference agreement not later than a stated
day.

(2) However, afamily group conference agreement must not—

(@) transfer an aspect of parental responsibility for the child or
young person from a person to the chief executive; or

(b) share an aspect of parental responsibility for the child or young
person with the chief executive; or
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(c) have an effect equivalent to an enduring parental responsibility
provision in a care and protection order for the child or young
person.

Notel Parental responsibility, for a child or young person, is dealt with
indiv 1.3.2.

Note2 Enduring parental responsibility provisionsin care and protection
orders are dealt with in div 18.6.4.

204 Offence—publish details of family group conferences
(1) A person commits an offence if the person publishes all or part of—
(@) afamily group conference agreement; or
(b) afamily group conference outcome report; or

(c) arecord or report prepared for and presented to a family group
conference.

Maximum penalty: 50 penalty units.

(2) A person commits an offence if the person publishes anything said
or done at afamily group conference.

Maximum penalty: 50 penalty units.
(3) Thissection does not apply if the publication is made under this Act.

Note Ch 29 contains further provisions about information secrecy and
sharing.
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Part 3

205
D)

2

3)

206

2 Family group conferences—

facilitators

Family group conference facilitators—appointment

The chief executive may appoint a person as a facilitator (a family
group conference facilitator) for this chapter.

Note For the making of appointments (including acting appointments), see
the Legidlation Act, pt 19.3.

However, the chief executive may appoint a person to be a family
group conference facilitator only if satisfied that the person is a
suitable entity to be afamily group conference facilitator.

Note Suitable entities to provide services are dealt with in pt 2.4.
An appointment is a notifiable instrument.
Note A notifiable instrument must be notified under the Legidation Act.

Family group conference facilitators—functions

A family group conference facilitator has the function of facilitating
each family group conference to which the facilitator is assigned by
the chief executive under section 210.
Note A provision of alaw that gives an entity (including a person) a function
also gives the entity powers necessary and convenient to exercise the
function (see Legiglation Act, s 196 and dict, pt 1, def entity).
Examples of ways facilitator may facilitate family group conference
1 preparing for the family group conference by—
o meeting with proposed participants; and
. providing mediation between proposed participants; and
. resolving conflict between proposed participants

2  consulting someone with knowledge of a particular culture
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asking someone to give information or a report to the conference without
inviting the person to be a participant

inviting someone to attend the conference as a participant, at any time
allowing someone to take part in the conference by telephone or in another
way

deciding when and where the family group conference will take place

Notel An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legidation Act, s126 and s 132).

Note2 A family group conference facilitator may give the chief executive

protected information (including sensitive information) about a child or
young person if the family group conference facilitator considers that
the giving of the information is in the best interests of the child or
young person (see s 3112).

207 Family group conference facilitators—register
The chief executive must establish a register of family group
conference facilitators.
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Part 3.3 Family group conferences—

208

209

(1)

(2)

arrangement and conduct

Family group conferences—<criteria

The chief executive may arrange for a family group conference
about a child or young person if satisfied that the family group
conference may help to promote the welfare of the child or young
person.

Examples

1 if afamily group conference agreement is already in force for the child or
young person and the chief executive considers that the agreement should be
reviewed

2 if the child or young person is in out-of-home care and the chief executive
considers that a family group conference may promote the child's or young
person’s contact with his or her family members, relatives or other people
who are significant in the child or young person’slife

3 if the child or young person is about to be released from a detention place
and the chief executive considers that a family group conference may help
the child’ s or young person’ s transition back into the community

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Family group conferences—criteria for review conference

This section applies if a family group conference agreement is in
force for achild or young person.

The chief executive must arrange for a family group conference to
review the family group conference agreement if the chief executive
IS—

(&) required to do so in the agreement; or
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(b) asked to do so by—
(i) thechild or young person; or
(i) aperson who—

(A) has an aspect of parental responsibility for the child
or young person; and

(B) isasignatory to the agreement.

However, the chief executive is not required to arrange for a family
group conference under subsection (2) (b) if the chief executive—

(@) has aready convened a conference to review the agreement
because of arequest under subsection (2) (b); and

(b) considersit inappropriate to do so.

Family group conferences—facilitator to organise

If the chief executive arranges a family group conference about a
child or young person, the chief executive must assign a family
group conference facilitator to the conference.

The family group conference facilitator must, as soon as practicable
after being assigned to the family group conference—

(a8) decide, under section 211 (b) to (e), who should be invited to
the conference; and

(b) tell each person to be invited to the conference, in writing,
when and where the conference will take place; and

(c) conduct the conference.
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Family group conferences—who must be invited

A family group conference facilitator for a family group conference
must invite the following people to the family group conference:

(@) thechief executive;

(b) if the family group conference facilitator is satisfied that the
child or young person can understand and take part in the
conference—the child or young person;

(c) each parent of the child or young person, unless the family
group conference facilitator considers that it would not be in
the best interests of the child or young person for the parent to
attend;

(d) each other person (if any) who has an aspect of parental
responsibility for the child or young person, unless the family
group conference facilitator considers that it would not be in
the best interests of the child or young person for the person to
attend,

Note Parental responsibility, for a child or young person, is dealt with
indiv 1.3.2.

(e) any person with an interest in, or knowledge of, the care,
welfare or development of the child or young person who the
family group conference facilitator considers should attend the
conference.

Family group conferences—compliance with standards

A family group conference facilitator must conduct a family group
conference in away that complies with the family group conference
standards (if any).

Note The Minister may make family group conference standards under
s3211.
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Family group conferences—parties reach agreement

This section applies if the family group conference facilitator for a
family group conference about a child or young person is satisfied
that the chief executive and all relevant conference participants (the
parties) have reached agreement about an issue relating to the
welfare of the child or young person.

Note Relevant conference participant means a participant who has an aspect
of parental responsibility for the child or young person (see s 200).

The facilitator must—

(@) propose that the parties enter a family group conference
agreement detailing the agreed arrangements for the welfare of
the child or young person; and

(b) give the relevant conference participant an opportunity to get
legal advice about the meaning and effect of the proposed
family group conference agreement; and

(c) if the facilitator is satisfied that the child or young person is
able to understand the proposed family group conference
agreement—

(i) givethe child or young person an opportunity to get legal
advice about the meaning and effect of the proposed
family group conference agreement; and

(it) find out and consider the child’s or young person’s views
and wishes about the proposed family group conference
agreement.
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214 Family group conferences—young person does not agree

(1) This section applies if a family group conference agreement
proposed under section 213 (2) (@) is about a young person who is
school-leaving age or older.

Note School-leaving ageis 15 years old (see dict).

(2) The parties may enter the proposed family group conference
agreement only if the facilitator for the family group conference is
satisfied that the young person either—

(a) agreesto the proposed family group conference agreement; or

(b) does not have capacity to agree.

215 Family group conferences—before family group
conference agreement

(1) This section applies if the family group conference facilitator for a
family group conference about a child or young person—

(@ has, under section 213—

(i) proposed that the parties enter a family group conference
agreement; and

(ii) given the relevant conference participant an opportunity
to get legal advice; and

(iii) if required, found out and considered the child's or young
person’ s views and wishes; and

(b) for a young person who is school-leaving age or older—is
satisfied under section 214 that the young person either—

(i) agrees to the proposed family group conference
agreement; or

(if) doesnot have capacity to agree.
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The facilitator must encourage the parties to enter into the proposed
family group conference agreement by putting the agreement in
writing and seeking—

(@) the signatures of the parties; and

(b) the signature of any other participant who agrees with the
arrangements in the agreement.

Family group conferences—outcome report

After a family group conference, the family group conference
facilitator must give the chief executive a written report about the
outcome of the conference (the family group conference outcome

report).

A family group conference outcome report must include the
following:

(@) details of when and where the conference took place;
(b) the name of—
(i) thefamily group conference facilitator; and

(if) each person invited to the conference and whether they
attended; and

(iii) the name of anyone else who was not a participant but
who provided information or areport to the conference;

(c) if the conference resulted in a family group conference
agreement—a copy of the family group conference agreement.
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Family group conference agreements—copy to people

invited

After receiving a family group conference agreement, the chief
executive must give a copy of the agreement to each person invited
to attend the family group conference.

Family group conference agreements—implementation

After receiving a family group conference agreement, the chief
executive must implement the arrangements in the agreement in a
way that complies with the family group conference agreement
standards.

Note 1

Note 2

Note 3

The Minister may make family group conference agreement standards
under s 3211.

If afamily group conference agreement transfers or shares an aspect of
parental responsibility for the child or young person to, or with,
someone else (who is not the chief executive) the Childrens Court may
register the family group conference agreement and it is enforceable as
if it were a court order (see pt 16.2).

The parties to a family group conference agreement may agree that an
aspect of parental responsibility for a child or young person be
transferred to, or shared with, someone else (other than the chief
executive (sees?203)). If so, the Childrens Court may be able to
register the family group conference agreement. A registered family
group conference agreement has effect as if it were a care and
protection order and may be enforced accordingly. Registration of
family group conference agreements is dealt with in pt 16.2
(Registration of family group conference agreements that transfer or
share parental responsibility).
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Chapter 4 The Childrens Court and other

courts
Part 4.1 The Childrens Court
300 Childrens Court

(1) The Magistrates Court is known as the Childrens Court when it is
congtituted by the Childrens Court Magistrate exercising the
jurisdiction given under section 301.

(2) The Magistrates Court is a'so known as the Childrens Court when it
is constituted by a magistrate assigned under section 307
(Assignment of other magistrates for Childrens Court matters) who
isexercising the jurisdiction given under section 301.

(3) The Magistrates Court is al'so known as the Childrens Court when it
Is constituted by a magistrate who is acting under section 308 (2)
(Completion of part-heard matters).

(4) The Childrens Court must have a seal.

301 Jurisdiction of Childrens Court
(1) The Childrens Court has jurisdiction to hear and decide—
(@) indictments against children and young people; and
(b) applications and other proceedings under this Act in relation to
children and young people.

(2) A proceeding transferred to the Childrens Court under chapter 21
(Care and protection—interstate transfer of orders and proceedings)
is a proceeding under this Act in relation to children and young
people.
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Subsection (1) does not prevent a magistrate other than the
Childrens Court Magistrate from—

() exercising a function or power given to a magistrate under a
provision of thisAct; or

(b) exercising a power given to a magistrate under a law of the
Territory to admit a child or young person to bail under the
Bail Act 1992 or to remand a child or young person in custody.
Jurisdiction and age

In deciding whether the Childrens Court has jurisdiction to hear a
proceeding in relation to a person, regard must be had to the
person’ s age when the proceeding begins.

This section does not apply to a proceeding to which section 504
(Childrens Court jurisdiction and age—criminal matters) applies.

Note Section 504 applies to a criminal proceeding against a young offender.

Chief Magistrate to arrange business of Childrens Court

The Chief Magistrate is responsible for ensuring the orderly and
prompt discharge of the business of the Childrens Court.

The Chief Magistrate may, subject to appropriate and practicable
consultation with the magistrates, make arrangements about—

(@) the magistrate who isto be the Childrens Court Magistrate; and

(b) the assignment of a magistrate under section 306 (Acting
Childrens Court Magistrate); and

(c) the assignment of a magistrate under section 307 (Assignment
of other magistrates for Childrens Court matters).
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304 Childrens Court Magistrate to hear all matters

(1) The Childrens Court Magistrate is responsible for dealing with all
matters within the jurisdiction of the Childrens Court.

(2) Subsection (1) is subject to—

(@) section 307 (Assignment of other magistrates for Childrens
Court matters); and

(b) section 308 (Completion of part-heard matters).

Note A magistrate assigned to act as Childrens Court Magistrate is the
Childrens Court Magistrate for this Act (see s 306 (2)).
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Part 4.2 Childrens Court Magistrate
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(2)

3)

(4)

(1)

2

Childrens Court Magistrate

The Chief Magistrate must declare 1 magistrate to be the Childrens
Court Magistrate for a stated term of up to 2 years.

The Chief Magistrate must revoke the declaration if asked, in
writing, by the Childrens Court Magistrate.

The Chief Magistrate may declare himself or herself to be the
Childrens Court Magistrate.

A declaration, or revocation, under this section is a notifiable
instrument.

Note A notifiable instrument must be notified under the Legidation Act.

Acting Childrens Court Magistrate

The Chief Magistrate may assign a magistrate to act as Childrens
Court Magistrate only if—

(@) thereisno Childrens Court Magistrate; or
(b) the Childrens Court Magistrate—
(i) isabsent from duty or from the ACT; or

(i) cannot exercise the functions of the Childrens Court
Magistrate for another reason.

A magistrate assigned to act as Childrens Court Magistrate is the
Childrens Court Magistrate for this Act and any other Act.
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Assignment of other magistrates for Childrens Court
matters

The Chief Magistrate may assign another magistrate to deal with a
matter if the Childrens Court Magistrate is unable to deal with the
matter—

(@) without delay that islikely to prejudice the wellbeing of a child
Or young person; or

(b) because of a conflict of interest, or a perceived conflict of
interest.

A magistrate may be assigned under subsection (1) () only if the
Chief Magistrate is satisfied the assignment is necessary having
regard to—

(@ how the delay is likely to prejudice the child’'s or young
person’ s wellbeing; and

(b) the principle in section 10 that in making a decision under the
Act in relation to a particular child or young person, the
decision-maker must regard the best interests of the child or
young person as the paramount consideration; and

(c) the degree of urgency of the matter to be deat with by the
assigned magistrate; and

(d) theviewsand wishes (if any) of the Childrens Court Magistrate
on the proposed assignment.

This section does not create aright in relation to the assignment of a
matter under this section.
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Without limiting subsection (3), the decision to assign or not to
assign a matter under this section—

(8 must not be challenged or called into question in any court; and

(b) is not subject to prohibition, mandamus or injunction in any
court.

This section is in addition to, and does not limit, section 306 (Acting
Childrens Court Magistrate).

Completion of part-heard matters

This section appliesif—

(@) amagistrate beginsto deal with a Childrens Court matter under
this chapter; and

(b) before the matter isfinally decided, the magistrate ceases to—
(i) bethe Childrens Court Magistrate; or

(if) hold an assignment under section 306 (Acting Childrens
Court Magistrate); or

(i) hold an assignment under section 307 (Assignment of
other magistrates for Childrens Court matters).

The magistrate may continue to deal with the matter until it is
finally decided.

Note The Magistrates Court is known as the Childrens Court when it is
constituted by a magistrate acting under s (2) (see s 300 (3)).
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Part 4.3 Childrens Court proceedings

Division 4.3.1 Childrens Court proceedings—
general

309 Childrens Court procedure

(1) The Magistrates Court Act 1930 (other than chapter 4 (Civil
proceedings)) applies to the Childrens Court in relation to a
proceeding under a criminal matters chapter.

(2) The rules under the Court Procedures Act 2004 applying to civil
proceedings in the Magistrates Court apply to the Childrens Court in
relation to any other proceeding under this Act.

310 Interaction of people in Childrens Court precincts

The sittings of the Childrens Court must be arranged to keep each of

the following to a minimum:

(@) the extent to which children and young people can associate
with each other inside the court precincts while awaiting the
hearing of proceedings;

(b) the extent to which parents and other people need to be in
common waiting rooms while awaiting the hearing of
proceedings.

311 Childrens Court may make orders about service

The Childrens Court may make any of the following orders:

(8 an order dispensing with service of a notice, order or other
instrument under this Act;
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(b) an order for substituted service of a notice, order or other
instrument under this Act;

(c) an order shortening the time for serving a notice, order or other
instrument under this Act.
Parents must attend Childrens Court proceedings

This section does not apply to a proceeding under chapter 14 (Care
and protection—general).

A parent of a child or young person who is the subject of a
proceeding in the Childrens Court must attend the court throughout
the proceeding if—

(@ notice of the proceeding has been given to the parent; or

(b) the parent otherwise knows of the proceeding.

Notice of a proceeding given to a parent must state—

(@ when and where the hearing of the proceeding will begin; and

(b) that a warrant may be issued to bring the parent before the
Childrens Court if the parent does not attend throughout the
proceeding.

The Childrens Court may issue a warrant to bring a parent of a child
or young person before the court if—

(a8 notice of the proceeding has been given to a parent of the child
or young person; but

(b) neither parent attends the court at the beginning of, or at any
time during, the proceeding.
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If the parent is brought before the Childrens Court on the warrant
and the court is not satisfied that the parent has a reasonable excuse
for not attending, the court may admit the parent to bail on an
undertaking by the parent, with or without sureties, to attend the
court throughout the remainder of the proceeding.

(6) Thissection appliesto aparent who livesinside or outside the ACT.
313 Childrens Court proceedings not open to public

The following people are the only people who may be present at the

hearing of a proceeding in the Childrens Court:

(&) an officer of the court;

(b) aparty to the proceeding, a lawyer representing the party, and
an employee of the lawyer;

(c) aparent of the child or young person who is the subject of the
proceeding;

(d) someone else who has responsibility for day-to-day matters, or
long-term matters, for the child or young person who is the
subject of the proceeding;

(e) anyone else the court admits as the child’s or young person’s
representative;

(f) thechief executive or an authorised person;

(g) the public advocate or a person authorised by the public
advocate for this section;

(h) a person who has, or a representative of an entity that has,
provided a report under chapter 14 (Care and protection—
general);
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(i) if the proceeding is a proceeding under a crimina matters
chapter—a person who attends the proceeding to prepare a
news report of the proceeding and is authorised to attend for
that purpose by the person’s employer;

Note Identifying information etc about the child or young person, or a
relative, must not be published (see s 326).

() anyone else required or permitted to be present by the court or
under this Act.

Childrens Court may excuse parties from attending

The Childrens Court may excuse a party to a proceeding under this
Act from attending all or part of the proceeding on the application of
the party.

The Childrens Court may, at any time and by notice given to the
party, require the party to attend the proceeding.

Related applications may be heard together

If 2 or more applications under this Act have been filed about a
child or young person, the Childrens Court may hear and decide the
applications together if it considers that it would be in the best
interests of the child or young person.

If 2 or more applications under this Act are before the Childrens
Court in relation to children or young people who are related or that
raise related matters, the court may hear and decide the applications
together if it considers that it would be in the best interest of each
child or young person.
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4 Childrens Court and other courts

Participation of children and young people in
proceedings

A child or young person has a right to take part in a proceeding
under this Act in relation to the child or young person.

The chief executive must give the child or young person sufficient
information about the proceeding, in language and a way that the
child or young person can understand, to allow the child or young
person to take part fully in the proceeding.

Note If the proceeding involves a decision under ch 14 (Care and
protection—general) for a child or young person, the court must
endeavour to ensure that the child or young person, the parents of the
child or young person, and any other person (if any) who has
responsibility for day-to-day matters, or long-term matters, for the child
or young person, understand what the decision is going to be about,
understand the decision-making process, know that they may take part
in the decision-making process and have their views and wishes heard
and are informed of, and understand, the decision (see s 1515).

Court must ensure children and young people etc
understand proceedings

In a proceeding under this Act or another Territory law in any court
having jurisdiction in the ACT to which a child or young personisa
party, the court must endeavour to ensure that the child or young
person and any other party present at the hearing of the
proceeding—

(@ understands the nature and purpose of the proceeding and of
any order that the court proposes to make or has made; and
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(b) if any relevant right of appea exists—knows of the existence
of aright of appeal against the relevant finding or order of the
court.

Note A decison-maker making a decison under ch 14 (Care and
protection—general) for a child or young person must endeavour to
ensure that the child or young person, the parents of the child or young
person and each other person (if any) who has responsibility for
day-to-day matters, or long-term matters, for the child or young person,
understand what the decision is going to be about, understand the
decision-making process, know that they may take part in the
decision-making process and have their views and wishes heard and are
informed of, and understand, the decision (see s 1515).

Chief executive and public advocate may appear at
proceedings

This section appliesif thereis ahearing in a court of—
(@) aninformation or complaint against a child or young person; or

(b) an application, proceeding or matter under this Act or in
relation to which this Act applies.

The chief executive or public advocate, an authorised person or
someone authorised by the public advocate for this section, is
entitled to appear and be heard and may call witnesses.

This section does not apply to an application, proceeding or matter
under chapter 18 (Care and protection—care and protection orders)
or to which that chapter applies.

Court may order report about guilty young people

A court hearing any proceeding in relation to or against a child or
young person may order a chief executive responsible for the
welfare of children and young people in the ACT to give the court a
report about the child or young person.

Children and Young People Bill 2007 page 73

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



(2

3)

320
D

2

321

)

2

A chief executive given an order must, despite any other law of the
ACT, give areport.

In giving effect to an order under subsection (1), the chief executive
may do 1 or more of the following:

(@) visit and interview the child or young person;
(b) interview aparent of the child or young person;

(c) interview a schoolteacher or other person involved with the
education or welfare of the child or young person;

(d) require the child or young person to submit to being
interviewed by a doctor or other named person.

Note A person who gives information honestly and without recklessness
under this section does not breach professional ethics etc and is
protected from civil liability (see s 3132).

Report may be given to parties

Unless a court otherwise orders, a copy of a report provided under
section 319 must be made available to the parties to the proceeding.

The person providing a report under section 319 may be called as a
witness by a party to the proceeding.

Children and young people may have legal and other
representative

In aproceeding in acourt in relation to a child or young person, the
child or young person may be represented by a lawyer or litigation
representative, or both.

A representative of the child or young person must ensure that views
and wishes stated by the child or young person are put to the court.
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A representative of the child or young person must tell the court
whether the representative is acting on the child’s or young person’s
instructions or in the best interests of the child or young person, or
both.

Leave needed for litigation representative

In a proceeding in a court in relation to a child or young person, a
person may be a litigation representative for the child or young
person only if the court gives leave.

The court may give leave for a person to be a litigation
representative of a child or young person only if both the person and
the child or young person have been given an opportunity to be
heard about the appointment.

Legal representation of children and young people

A court may hear an application in relation to a child or young
person only if—

(&) thechild or young person has alawyer; or
(b) thecourt is satisfied that—

(i) the child or young person has had a reasonable
opportunity to get legal representation; and

(ii) the best interests of the child or young person will be
adequately represented in the proceeding.

Orders about legal representation of children and young
people

(1) This section applies if, in a proceeding in a court in relation to a

child or young person—

(@) thechild or young person does not have alawyer; and
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(b) either—

(i) the court is not satisfied that the child or young person
has made, or can make, an informed and independent
decision not to be represented by a lawyer, and it
considers that the child or young person should be
represented by alawyer; or

(ii) the court is not satisfied the interests of the child or
young person will be adequately represented in the
proceeding.

A person (the applicant) may apply to the court for the child or
young person to have legal representation.

The applicant must give a copy of the application to the following
people before the application is heard by the court:

(&) each party to the proceedings;

(b) the public advocate.

The court may, on application or on its own initiative, make any

order, or give any direction, it considers necessary or desirable to
allow the child or young person a reasonable opportunity to get a

lawyer.

325 Lawyer to act on instructions of children and young
people

In a proceeding in a court in relation to a child or young person, a

lawyer representing the child or young person must—

(@) if the lawyer is satisfied that, because of the child' s or young
person's age, maturity and level of understanding of the
proceeding, the child or young person can give the lawyer
instructions—act and make representations to the court in
accordance with the instructions; or
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(b) inany other case—act and make representations to the court in
the best interests of the child or young person and having
regard to the objects and principles of this Act.

Offence—publish identity of children and young people

This section applies to a proceeding in relation to a child or young
person—

(@ wunder thisAct; or
(b) to which this Act applies; or

() under alaw of a State that relates to the welfare of children or
young people.

A person commits an offence if—

(@) the person publishes an account or report of the proceeding;
and

(b) theaccount or report—

(i) discloses identifying material in relation to the child or
young person or a relative of the child or young person;
or

(i) alows identifying material in relation to the child or
young person, or a relative of the child or young person,
to be worked out.

Maximum penalty: 100 penalty units, imprisonment for 1 year or
both.

A prosecution for an offence against subsection (2) may be started
only by, or with the written agreement of, the Attorney-General or
DPP.

This section applies to a proceeding started or finished before the
commencement of this section.
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(5) Inthissection:

identifying material, in relation to a child or young person, or
relative of the child or young person, means the name, address or
suburb of the child, young person or relative.
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3)

criminal matters

Overview of criminal matters chapter
InthisAct:

criminal matters chapter—each of the following is a criminal
matters chapter:

(@) thischapter;
(b) Chapter 6 (Crimina matters—proceedings);

(c) Chapter 7 (Criminal matters—sentencing and non-conviction
options);

(d) Chapter 8 (Crimina matters—sentence administration);
(e) Chapter 9 (Criminal matters—transfers);
(f) Chapter 10 (Crimina matters—detention places);

(g) Chapter 11 (Criminal matters—search and seizure at detention
places);

(h) Chapter 12 (Criminal matters—discipline at detention places).

This chapter sets out the principles (the young offender principles)
that apply in the crimina matters chapters and defines some
commonly used terms.

Chapter 6 sets out how and when children and young people are
detained and the process that must be followed before a hearing,
during a hearing and after a hearing, but does not dea with
sentencing.
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(4)

(5)
(6)
(7)
(8)
(9)

Chapter 7 deals with the sentencing and non-conviction options in
relation to children and young people who have been convicted or
found guilty of an offence.

Chapter 8 deals with sentence administration for young offenders.
Chapter 9 deals with transfers of young detainees.

Chapter 10 deals with detention places generally.

Chapter 11 deals with search and seizure at detention places.

Chapter 12 deals with the discipline of young detainees at detention
places.

401 Principles applying to criminal matters chapters

In making a decision under the criminal matters chapters in relation

to a child or young person (however described), the decision-maker

must—

(@) consider the best interests of the child or young person; and

(b) apply the young offender principles.

Note Under s 8, other general principles also apply.

402 Young offender principles

The following principles are the young offender principles:

(@) if achild or young person does something that is contrary to
law, he or she should be encouraged to accept responsibility
for the behaviour and be held accountable;

(b) a child or young person should be deat with in a way that
acknowledges his or her needs and that will provide the
opportunity to develop in socially responsible ways,
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403

(c) achild or young person may only be detained in custody for an
offence (whether on arrest, on remand or under sentence) as a
last resort;

(d) children, young people and other young offenders should be
dealt with in the criminal law system in a way consistent with
their age and maturity and have at least the same rights and
protection before the law as would adults in similar
circumstances,

(e) on and after conviction, it is a high priority to give a young
offender the opportunity to re-enter the community;

(f) a balanced approach must be taken between the need to
rehabilitate the young offender, the rights of any victim of the
young offender’ s offence and the interests of the community.

Definitions—criminal matters chapters

In the criminal matters chapters:

escort officer means a police officer or authorised person.
guilty young person—see section 600.

prohibited area means an area declared to be a prohibited area
under section 1014.

young detainee—see section 900.
young offender—see section 404.

young offender principles—see section 402.
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404

405

D

(2

Who is a young offender?
In the criminal matters chapters:
young offender means—

(@ a person for whom the Childrens Court has made an order
mentioned in section 606 (Non-conviction orders—general) or
section 610 (Conviction orders—general), other than an order
requiring the person to submit to the jurisdiction of the mental
health tribunal; or

(b) aperson who—
(i) has committed an offence against alaw of a State; and

(if) isunder 18 years old, or is under 21 years old and was
under 18 years old when the offence was committed; and

(ili) has been dedt with for the offence under a young
offenders law of the State, but is not on remand.

In this section:

young offenders law, of a State, means a law of the State about the
punishment of offenders who are under 18 years old when they
commit offences.

Other rights and freedoms not affected

The criminal matters chapters, as far as they protect a child or young
person—

(@) arein addition to the rights and freedoms of the child or young
person under any other law in force in the Territory; and

(b) are not intended to exclude or limit the operation of any other
law asfar asit is capable of having effect concurrently with the
criminal matters chapters.
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Chapter 6 Criminal matters—proceedings

Part 6.1 Children and young people and

500

501

)

criminal proceedings—
preliminary

Definitions—ch 6
In this chapter:

committed an offence, for a child or young person, includes
committed an offence with someone else or other people.

under restraint—see section 501.

Note See also the definitions of young offender (s404) and young offender
principles (s 402).

When are children and young people under restraint?
For this chapter, a child or young person is under restraint if—

(@) the child or young person is under restraint as a result of
having been lawfully arrested or detained; or

(b) the child or young person is under restraint in relation to an
offence and a police officer reasonably believes that—

(i) thechild or young person committed the offence; or

(ii) the police officer would be authorised under a law in
force in the ACT to arrest the child or young person for
the offence; or
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(2

502

1)

(2

(c) the child or young person is in the company of a police officer
in connection with the investigation of an offence or possible
offence.

In this section:

police officer includes a person holding a position under a territory
law and having power because of the position to arrest or detain
someone, or to take someone into the person’s custody, but does not
include an authorised person exercising a function at a detention
place.

When are children and young people in the company of a
police officer?

For section 501 (1) (c), achild or young person isin the company of
a police officer in connection with the investigation of an offence or
possible offence if—

(@) the police officer would not alow the child or young person to
leave if the child or young person wished to do so; or

(b) the child or young person is waiting at a place at the request of
a police officer in connection with the investigation of the
offence or possible offence.

For subsection (1), it does not matter whether or not—

(a) the police officer reasonably believes that the child or young
person has committed the offence; or

(b) the child or young person isin lawful custody in relation to the
offence.
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(3) However, for section 501 (1) (c), a child or young person is not in
the company of a police officer in connection with the investigation
of an offence or possible offence—

@ if—

(i) the child or young person is with a police officer by a
roadside (whether or not the child or young personisin a
motor vehicle); and

(if) the police officer is investigating an offence or possible
offence, other than an indictable offence or possible
indictable offence, arising out of the use of a motor
vehicle; or

(b) if the child or young person is with a police officer for breath
analysis, a screening test or the taking of a blood sample under
the Road Transport (Alcohol and Drugs) Act 1977; or

(c) if—

(i) the child or young person is with an inspector under the
Liquor Act 1975; and

(ii) the inspector is investigating an offence or possible
offence against that Act that the inspector reasonably
believes was not committed by the child or young person.

(4) Inthissection:

motor vehicle—see the Road Transport (General) Act 1999,
dictionary.

police officer—see section 501 (2).
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Part 6.2 Children, young people and

young adults—criminal
proceedings in ACT

Division 6.2.1 General

503

504

D)

2

Saving of other laws

This part does not affect the operation of the common law or any
other law in force in the ACT except as otherwise expressy
provided by this Act.

Childrens Court jurisdiction and age—criminal matters

In deciding whether an information alleging an offence by an
individual should be heard and decided by the Childrens Couirt,
regard should be had to the individua’s age at the time of the
alleged offence.

If an individual was younger than 18 years old at the time of an
alleged offence and between the ages of 18 years and 18 years
6 months at the time of the individua’s first appearance in the
Childrens Court after having been charged with the alleged
offence—

(@ the individual must be dealt with under this chapter until the
time (if any) that the court finds the offence proved; and

(b) in deading with the individua, this chapter applies to the
individual asif the individual were ayoung person; and

(c) if the court finds the offence proved, the individual must be
dealt with as an adult.
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505

3)

(4)

1)

(2

If an individual was younger than 18 years old at the time of an
alleged offence and over the age of 18 years 6 months at the time of
the individual’ s first appearance in the Childrens Court after having
been charged with the alleged offence, the individual must be dealt
with as an adult unless the Childrens Court considers it appropriate
for the individual to be dealt with as a young person.

If the Childrens Court considers it appropriate for an individual
mentioned in subsection (3) to be dealt with as a young person—

(@ the individual must be dealt with under this chapter until the
time (if any) that the court finds the offence proved; and

(b) in deding with the individual, this chapter applies to the
individual asif theindividua were ayoung person; and

(c) if the court finds the offence proved, the individual must be
dealt with as an adullt.

Proceedings where children and young people jointly
charged with adults

If a child or young person and an adult are jointly charged with an
offence, section 301 (Jurisdiction of the Childrens Court) applies to
a proceeding against the child or young person arising out of the
charge asif the child or young person had been charged separately.

Note Y oung person includes an adult being treated as a young person because
of s504.

Section 301 does not apply to the preliminary examination for an
indictable offence alleged to have been committed jointly by a child
or young person and an adult if the Chief Magistrate, having regard
to the nature of the aleged offence and the time and expense
involved in carrying out the preliminary examinations separately,
orders that the section does not apply.
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506 Power to apprehend children younger than 10 years old

(1) This section applies if a police officer believes on reasonable
grounds that—

(@) aperson (the child) isachild younger than 10 years old; and

(b) the child has carried out, or is carrying out, conduct that makes
up the physical elements of an offence; and

(c) thechildison premises.

(2) The police officer may, with reasonable and necessary force, enter
the premises and apprehend the child under awarrant.

(3) The police officer may also, with reasonable and necessary force,
enter the premises and apprehend the child if the police officer
believes on reasonable grounds—

(@ that—

(i) conduct that makes up the physical elements of an
offence or a breach of the peace isbeing or is likely to be
carried out; or

(ii) aperson has suffered physical injury; or
(iii) thereisimminent danger of injury to a person or damage
to property; and
(b) itisnecessary to enter the premisesimmediately—
(i) to prevent the conduct or arepetition of the conduct; or
(ii) to protect life or property.
Note The Criminal Code, div 2.3.1 deals with the criminal responsibility of
children.

(4) If apprehending a child under subsection (2) or (3), the police

officer may use reasonable and necessary force.
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(5) If the police officer apprehends the child under subsection (2) or (3),
the police officer must—

(a) takethechildto—
(i) aparent of the child; or

(i) someone else who has responsibility for day-to-day
matters, or long-term matters, for the child; or

(b) if it is not practicable or appropriate to take the child to
someone mentioned in paragraph (a)—

(i) place the child with a suitable person who is prepared to
care for the child; and

(i) tell the chief executive about the placement.

Example—par (b)
if an offence has been committed and the parent or person with parental
responsibility appearsto be involved in the commission of the offence

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Division 6.2.2 Preliminary procedures

507 Interviewing children and young people about offences
(1) Thissection appliesif apolice officer—

(&) reasonably suspects that a child or young person may have
committed—

(i) anindictable offence; or

(i) apersonal violence offence; or

Note Personal violence offence—see the dictionary.

(iii) an offence against property; or
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(b) reasonably believes that a child or young person may be
implicated in the commission of—

(i) anindictable offence; or
(i) apersonal violence offence; or
(iii) an offence against property; or
(c) isholding achild or young person under restraint.

Note Y oung person includes an adult being treated as a young person because
of s504.

(2) A police officer must not interview the child or young person about

an offence, or cause the child or young person to do anything in
relation to the investigation of an offence, unless 1 of the following
adultsis present:

(@) aparent (who is not a police officer who has been involved in
investigating the offence) of the child or young person;

(b) another person (who is not a police officer who has been
involved in investigating the offence) who has responsibility
for day-to-day matters, or long-term matters, for the child or
young person;

(c) arelative (who is not a police officer who has been involved in
investigating the offence) of the child or young person who is
acceptabl e to the child or young person;

(d) alawyer acting for the child or young person;

(e) another suitable person (who is not a police officer who has
been involved in investigating the offence) who is acceptable
to the child or young person;
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(3)

(4)

(f) if the police officer has taken reasonable steps to have a person
mentioned in paragraph (a), (b), (c), (d) or (e) present but it
was not practicable for the person to be present within 2 hours
after the person was asked to be present—someone else (who
may be a police officer) who has not been involved with the
investigation of the offence.

Example of suitable person—par (e)
a person trained by the public advocate to attend interviews of children and young
people

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

However, a police officer need not—

(a) allow a person to be present while the child or young person is
being interviewed, or is doing anything, in relation to the
investigation of the offence if the police officer reasonably
believes the person is an accomplice of the child or young
person in relation to the offence; or

(b) take stepsto have a person mentioned in subsection (2) (@), (b),
(©), (d) or (e) present if the police officer reasonably believes
the person is an accomplice of the child or young person in
relation to the offence.

Further, a police officer may interview a child or young person, or
ask or cause a child or young person to do a particular thing, if the
police officer reasonably believes that it is necessary to interview or
do the thing without delay to avoid arisk of—

(&) death or seriousinjury of aperson; or

(b) serious damage to property.
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(5)

508

D

(2

In this section:

accomplice, in relation to the investigation of an offence by a police
officer, includes a person who the police officer reasonably believes
to be likely to secrete, lose, destroy or fabricate evidence relating to
the offence.

police officer includes a person holding a position under a territory
law and having power because of that position to arrest or detain
someone, or to take someone into the person’s custody, but does not
include an authorised person exercising a function at a detention
place.

Who must be told if children and young people under
restraint?

If a police officer takes a child or young person under restraint, the
police officer must promptly take al reasonable steps to tell 1 of the
following people about the restraint (whether or not the person lives
inthe ACT):

(@) aparent of the child or young person;

(b) someone else who has responsibility for day-to-day matters, or
long-term matters, for the child or young person.

Note Y oung person includes an adult being treated as a young person because
of s504.

In this section:

police officer includes a person holding a position under a territory
law and having power because of the position to arrest or detain
someone, or to take someone into the person’s custody, but does not
include an authorised person exercising a function at a detention
place.
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1)

(2

510
D)

Police to summons children and young people unless
ineffective

A police officer must not charge a child or young person with an
offence at a police station unless satisfied that proceeding by
summons would not be effective.

Note Y oung person includes an adult being treated as a young person because
of s504.

In deciding whether proceeding by summons would be effective, the
police officer must have regard to the need to achieve the purposes
stated in the Crimes Act 1900, section 212 (1) (b) (Power of arrest
without warrant by police officers).

Note The purposes stated in the Crimes Act 1900, s 212 (1) (b) are:

(i) ensuring the appearance of the person before a court for the
offence;

(i) preventing a repetition or continuation of the offence or the
commission of another offence;

(iii)  preventing the concealment, loss or destruction of evidence
relating to the offence;

(iv) preventing harassment of, or interference with, a person who may
be required to give evidence in proceedings for the offence;

(v) preventing the fabrication of evidence for the offence;
(vi) preserving the safety or welfare of the person.

Who must be told if children and young people charged?

If a child or young person is charged with an offence at a police
station, the person who charged the child or young person must
promptly take all reasonable steps to tell 1 of the following people
the relevant information in relation to the charge (whether or not the
person livesin the ACT):

(@) aparent of the child or young person;
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511

1)

(2

(3)

(b) someone else who has responsibility for day-to-day matters, or
long-term matters, for the child or young person.

Note Y oung person includes an adult being treated as a young person because
of s504.

In this section:

relevant information, for a charge, means—
(@) thetermsof the charge; and

(b) wherethe child or young person is; and

(c) when the child or young person will be brought before the
Childrens Court.

Detained children and young people to be brought before
Childrens Court

This section applies if a child or young person has been charged
with an offence and has not been released from detention.

Note Y oung person includes an adult being treated as a young person because
of s504.

A police officer or authorised person must, as soon as practicable,
bring the child or young person before the Childrens Couirt.

If the child or young person is not brought before the Childrens
Court, the child or young person must be released from detention
immediately.
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Division 6.2.3 Escorting children and young people

512

513

(1)

2

Other powers not limited

To remove any doubt, this division is additiona to, and does not
limit, any other provision relating to the escorting of young
detainees under this Act, a territory law or a law of the
Commonwealth or a State.

Examples of other provisions

1 The Crimes (Sentence Administration) Act 2005, pt 3.3 (Committal—
miscellaneous)—

e 520 (Directions to escort officers)
e 521 (Ordersto bring offender or remandee before court etc).
2 A Statelaw relating to the escort of prisoners through the ACT.

Notel Stateincludesthe Northern Territory (see Legidation Act, dict, pt 1).

Note2 An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidlation Act, s 126 and s 132).

Escorts to bring arrested children and young people
before court etc

This section appliesif a child or young person—

(@) hasbeen arrested; and

(b) hasnot been released on bail; and

(c) isin police custody; and

(d) isrequired by law to be brought before a court or tribunal.

A police officer may require an escort officer to bring the child or
young person before the court or tribunal.
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(3) The escort officer must bring the young person before the court or

tribunal and, for that purpose, may—
(a) takethe child or young person into custody; and

(b) arrange for the child or young person to be detained under this
Act until the child or young person is brought before the court

or tribunal.
514 Custody etc during proceedings
Subject to any order or direction of a court or tribunal, an escort
officer who is required to bring a child or young person before a
court must, as far as practicable—
(@) ensure the safe custody and welfare of the child or young
person for the proceeding; and
(b) ensure that the child or young person does not obstruct or
hinder the proceeding.
515 Executing warrants of imprisonment and remand etc
(1) The chief executive may make escort officers available to attend on
acourt or tribunal to—
(a) takeachild or young person into custody; or
(b) arrange for achild or young person to be kept in custody; or
(c) transfer or otherwise deal with a child or young person.
(2) An order or direction of the court or tribunal addressed to all
escorts—
(@) istaken to be addressed to each escort; and
(b) may be executed by any escort.
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Custody of escorted children or young people

A child or young person in the custody of an escort officer under
this part is aso taken to be in the chief executive's custody and in
detention.

Division 6.2.4 Hearing proceedings against children

517
D

(2

and young people

Procedures for hearing indictable offences
This section applies if—

(@ achild or young person charged with an indictable offence is
brought before the Childrens Court; and

(b) the court—
(i) hasno power to hear and decide the charge summarily; or

(ii) has the power to hear and decide the charge summarily,
but decides not to.

Note Y oung person includes an adult being treated as a young person because
of s504.

The Childrens Court must deal with the charge as if—

(@) the charge were a charge for an indictable offence to which the
Magistrates Court Act 1930 applied; and

(b) the Childrens Court were the Magistrates Court; and
(c) any necessary changes were made.

Children and Young People Bill 2007 page 97

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



518

519

D

(2

D

Indictable offences may be dealt with summarily

The Childrens Court may hear and decide a charge for an indictable
offence against a child or young person summarily only if—

(a) the court is satisfied that the case can be properly disposed of
summarily; and

(b) the child or young person agrees to the matter being disposed
of summarily; and

(c) theoffenceis not punishable by imprisonment for life.
Notel For par (a), see s519. For par (b), see s520.

Note2 Young person includes an adult being treated as a young person because
of s504.

If the Childrens Court decides not to dispose of an indictable
offence against a child or young person summarily and commits the
child or young person to the Supreme Court for trial, the Childrens
Court must state the reasons for the decision and enter the reasonsin
the court record.

Indictable offences heard summarily—Childrens Court
opinion

In deciding whether a case can be properly disposed of summarily
for section 518 (1) (a), the Childrens Court must consider the
following matters:

(a) relevant representations made by the child or young person;

(b) relevant representations made by the prosecutor in the child’'s
Or young person’ s presence;

(c) thefacts of the case;

(d) the seriousness of the alleged offence;
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(2

1)

(2

(3)

(e) the circumstances in which the offence is alleged to have been
committed;

(f) thechild’sor young person’s age;
(g) thechild’ s or young person’s apparent maturity;
(h) thechild’ sor young person’s apparent mental capacity;

(i) the suitability of the penalties that the court is empowered to
impose;

() thedifficulty of any question of law that islikely to arise.

Note Y oung person includes an adult being treated as a young person because
of s504.

The Childrens Court may also have regard to any other matter the
court considers relevant.

Indictable offences disposed of summarily—agreement of
children and young people

Before hearing a charge for an indictable offence against a child or
young person, the Childrens Court must tell the child or young
person, and any responsible person for the child or young person
who is present, about section 518 (1) (Indictable offences may be
dealt with summarily).

Note Y oung person includes an adult being treated as a young person because
of s504.

If aresponsible person for the child or young person is not present,
the Childrens Court may adjourn the hearing to allow a responsible
person for the child or young person to be present.

If aresponsible person for the child or young person is not present at
the hearing after the adjournment, the Childrens Court may continue
the hearing.
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(4)

521

1)

(2

522
D)

In this section:

responsible person, for a child or young person, means a parent of
the child or young person or someone else who has responsibility
for day-to-day matters, or long-term matters, for the child or young
person.

Court may adjourn hearings to allow access to legal
advice

This section applies to a charge for an indictable offence against a
child or young person being heard summarily.

Note Y oung person includes an adult being treated as a young person because
of s504.

The Childrens Court may, at any time, adjourn the hearing to allow
any of the following people to get legal advice:

(&) thechild or young person;
(b) aparent of the child or young person;

(c) someone else who has responsibility for day-to-day matters, or
long-term matters, for the child or young person.

Childrens Court to exclude unlawfully obtained evidence

If, in a proceeding against a child or young person for an offence,
the Childrens Court is satisfied that evidence tendered to the court
was obtained in contravention of, or in consequence of a
contravention of, a provision of this Act (the Act contravention) in
relation to the child or young person, the court must refuse to admit
the evidence (the unlawfully obtained evidence) in the proceeding.

Note Y oung person includes an adult being treated as a young person because
of s504.
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523

(2

(3)

(4)

1)

However, the Childrens Court may admit the unlawfully obtained
evidence if satisfied that—

(@) admission of the unlawfully obtained evidence is substantially
in the public interest in the administration of criminal justice;
and

(b) the public interest would outweigh any prejudice to the rights
of a person, including the child or young person, that has
occurred or is likely to occur as a result of the Act
contravention or the admission of the unlawfully obtained
evidence.

The Childrens Court may consider the following matters in deciding
whether to admit the unlawfully obtained evidence:

(@) the seriousness of the offence to which the evidence relates, the
difficulty of detecting the child or young person, the need to
apprehend the child or young person and the need to preserve
evidence of the facts;

(b) the nature and seriousness of the Act contravention;

(c) the extent to which the evidence might have been lawfully
obtained;

(d) any other matter the court considers appropriate.

This section is in addition to any other law or rule under which the
Childrens Court may refuse to admit evidence.

Adjournment of proceedings

If the hearing of a charge against a child or young person is
adjourned by the Childrens Court, the adjournment must not, except
in special circumstances, be longer than 15 days.

Note Y oung person includes an adult being treated as a young person because
of s504.

Children and Young People Bill 2007 page 101

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



(2) If the Childrens Court adjourns the proceeding, the court may—
(@) by order—

(i) release the child or young person if the child or young
person and 1 parent of the child or young person give an
undertaking satisfactory to the court that the child or
young person will be present at the next hearing; or

(ii) release the child or young person on bail under the Bail
Act 1992; or

(iii) place the child or young person in the custody of a
suitable person; or

(b) order that the child or young person be remanded in custody.

524 Cases may be sent to mental health tribunal

(1) This section applies if, in a proceeding against a child or young
person for an offence, the Childrens Court is satisfied that—

(@ the child or young person is a person with a mental
impairment; and
Note The Childrens Court may make any appropriate order to help it

decide whether a child or young person is a person with a mental
impairment (see s 525).

(b) on an outline of the facts to be aleged in the proceeding, or
other evidence that the court considers relevant, it would be
appropriate to deal with the child or young person under this

section.
Note Y oung person includes an adult being treated as a young person because
of s504.
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(2

3)

(4)

525

The Childrens Court may—

(@ by order (a mental health transfer order) dismiss the charge
and require the child or young person to submit to the
jurisdiction of the mental health tribunal to allow the tribunal
to make a mental health order; or

(b) by order, dismiss the charge unconditionally.

An order under subsection (2) is not afinding that an offence has, or
has not, been committed.

If the Childrens Court makes a mental health transfer order, the
order operates as a stay of the proceeding, or of further proceedings,
against the child or young person for the offence.

Power of Childrens Court to make order to decide
whether mental impairment

To help decide whether a child or young person is a person with a
mental impairment for section 524, the Childrens Court may make
any order it considers appropriate, including an order that the child
or young person submit to the jurisdiction of the mental health
tribunal.

Division 6.2.5 Care and protection considerations in

526

1)

proceedings

Proceedings dismissed or adjourned for care and
protection reasons

If, when hearing an information against a child or young person, the
Childrens Court is satisfied that the child or young person should be
dealt with under the care and protection chapters, the court may—

(@) dismisstheinformation; or

(b) adjourn the proceeding for up to 15 days.
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527

(2

3)

(4)

1)

If the Childrens Court acts under subsection (1), the court must, as
soon as practicable but no later than 2 working days after the day it
acts, give a statement of the reasons for the action to—

(@) thechief executive; and
(b) the public advocate.

The statement of reasons must contain the following information
about the proceeding:

(@ if the proceeding has been adjourned—the reason the
proceeding was adjourned;

(b) the circumstances that the court is aware of that led to the child
or young person coming before the court;

(c) the factors that satisfied the court that the child or young
person should be dealt with under the care and protection
chapters.

The chief executive must treat a statement of reasons given to the
chief executive under subsection (2) as if it were a report made
under section 1602 (Offence—mandatory reporting of abuse and
neglect).

Care of children and young people during adjournment

If the Childrens Court proposes to adjourn a proceeding in relation
to a child or young person under section 526 (1) (b), the court may
make an order placing the child or young person into the physical
care of—

(@) thechief executive; or

(b) apolice officer for delivery to the chief executive.
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(2

3)

(4)

(5)

The Childrens Court may make an order under subsection (1) only if
satisfied that—

(@) if the child or young person were convicted because of the
proceeding, it would be appropriate to make a prescribed order
in relation to the child or young person; or

Note Prescribed order—see s (5).

(b) immediate release would not be in the best interests of the
child or young person.

If the Childrens Court makes an order under subsection (1), the
chief executive has responsibility for day-to-day matters for the
child or young person as if the chief executive had taken emergency
action in relation to the child or young person.

Note Emergency action is dealt with in ch 17.

The chief executive must—

(a) approve the existing arrangements for the care and protection
of the child or young person; or

(b) make suitable arrangements for the care and protection of the
child or young person.

In this section:

prescribed order means—

(@ agood behaviour order under section 610 (b); or

(b) adeferred sentence order under section 610 (c); or
(c) asuspended sentence order under section 610 (d); or
(d) anaccommodation order under section 610 (g); or

(e) acommittal order under section 610 (h).
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528
D

(2

3)

529
D

Chief executive must report to court and public advocate
This section appliesif—
(@) aproceeding has been adjourned under section 526 (1); and

(b) the Childrens Court has given the chief executive a statement
of reasons under section 526 (2).

Not later than 15 days after the day the Childrens Court adjourns the
proceeding under section 526 (1), the chief executive must tell the
public advocate and the court, in writing—

(@) what action the chief executive has taken, is taking or proposes
to take under the care and protection chapters in relation to the
child or young person; or

(b) if the chief executive proposes to take no action under any care
and protection chapter in relation to the child or young
person—that the chief executive proposes to take no action.

Without limiting when the chief executive is taken to have complied
with subsection (2), the chief executive is taken to have complied
with subsection (2) if the chief executive—

(@) makes an application under the care and protection chaptersin
relation to the child or young person; and

(b) givesacopy of the application to the public advocate.

Court action after adjournment

This section applies when a proceeding adjourned under
section 526 (1) comes before the Childrens Court again.
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(2

(3)

The Childrens Court must dismiss the proceeding—
(@ if—

(i) the chief executive has, under section 528 (2) (a), told the
court of the action the chief executive has taken, istaking
or proposes to take under the care and protection chapters
in relation to the child or young person; and

(if) the court is satisfied that taking the action is in the best
interests of the child or young person; or

(b) if—

(i) the chief executive has, under section 528 (2) (b), told the
court that the chief executive proposes to take no action
under any care and protection chapter in relation to the
child or young person; and

(ii) the court is satisfied that it is in the best interests of the
child or young person that the chief executive takes no
action; or

(c) the chief executive has made an application under the care and
protection chaptersin relation to the child or young person.

The Childrens Court may also make any other order or take any
other action in relation to the information against the child or young
person that the court considers appropriate.
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Chapter 7 Criminal matters—sentencing

and non-conviction options

Part 7.1 Interpretation

600

601

Meaning of guilty young person and good behaviour
order—criminal matters chapters

In the criminal matters chapters:
good behaviour order—see section 646.

guilty young person means a child or young person who has been
convicted, or found guilty, of an offence, but not sentenced for the
offence.

Definitions—ch 7
In this chapter:

basic good behaviour order means a good behaviour order that
contains only—

(@) core conditions; or
(b) core conditions and supervision conditions.
conviction order means an order under section 610.

core conditions, of a good behaviour order, means the core
conditions under section 833.

non-conviction order means an order under section 606.

pre-sentence report—see section 615.
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Part 7.2 Guilty young people—sentencing

602

603

(1)

(2)

3)

(4)

(1)

courts

Childrens Court may send cases to Supreme Court for
sentencing

This section applies if the Childrens Court convicts a child or young
person of an indictable offence.

The Childrens Court may, by order, commit the child or young
person to the Supreme Court for sentence if satisfied that sentence
should be passed on the child or young person by the Supreme
Court because of the character and history of the child or young
person.

In deciding whether sentence should be passed on the child or young
person by the Supreme Court, the Childrens Court must consider
any report provided under section 319 (Court may order report
about guilty young people).

The Supreme Court may deal with the guilty young person as if the
child or young person had been convicted of the offence in the
Supreme Court.

Note Section 603 sets out the Supreme Courts powers after convicting a child
Or young person.

Powers of Supreme Court after conviction

If the Supreme Court convicts a child or young person of an offence,
the Supreme Court may—

(8 make any order in relation to the child or young person that the
Childrens Court could have made if the child or young person
had been convicted by the Childrens Court; or
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(2

604

1)

(2

(b) issue any warrant that the Childrens Court could have issued if
the child or young person had been convicted by the Childrens
Court; or

() do anything else that the Childrens Court could have done if
the child or young person had been convicted by the Childrens
Court; or

(d) make an order committing the child or young person to a
detention place for a stated period not longer than the period of
imprisonment that could have been imposed for the offence if
the offence had been committed by an adult; or

(e) dea with the child or young person in away that it could have
dealt with the child or young person if the child or young
person had been an adult at the time the offence was
committed.

If a child or young person is sentenced to imprisonment under
subsection (1) (e), the sentence has effect subject to alaw of a State
where the child or young person is detained relating to the detention
of young people (however described).

Supreme Court may send cases to Childrens Court for
sentencing

If the Supreme Court convicts a child or young person of an offence,
the Supreme Court may remit the case to the Childrens Court for
sentencing.

If the Supreme Court remits the case—

(&) the Supreme Court may give directions about the detention of
the child or young person, or the release of the child or young
person on bail, until the child or young person is brought
before the Childrens Court; and
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605

(3)

D

(2

(b) the registrar of the Supreme Court must give the registrar of
the Magistrates Court a certificate stating—

(i) the nature of the offence; and

(if) that the child or young person has been convicted of the
offence; and

(iii) that the case has been remitted under this section.

The Childrens Court may deal with the child or young person in the
same way as it would deal with the guilty young person if the guilty
young person had been convicted of the offence in the Childrens
Court.

Imposition of penalties

The penalty the Childrens Court may impose on a guilty young
person for an offence is the penalty provided under this Act or any
other territory law.

Part 7.4 (Sentencing procedures) applies to the imposition of all
penalties imposed on a guilty young person by a court, whether
under this Act or otherwise.

Notel Under this Act, the Childrens Court has the following sentencing and
non-conviction options:

e commitment served by full-time detention at a detention place (see
$639)

e suspension of a sentence of commitment (see s 644)
e good behaviour order (see s 646)

o fineorder (sees722)

e  driver licence disqualification order (see s 725)

e non-conviction order (see s 606)

e  reparation order (see s 684)

e deferred sentence order (see s699).
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Note2 The Childrens Court may also impose a combination sentence
combining 2 or more of the options listed in notel or otherwise
available under aterritory law (see pt 7.12).
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Part 7.3 Conviction and non-conviction
options generally

Division 7.3.1 Non-conviction orders

606 Non-conviction orders—general

(1) This section appliesif achild or young person is found guilty of an
offence.

(2) Without convicting the child or young person of the offence, the
Childrens Court may make 1 or more of the following orders (each
of which isanon-conviction order) for the child or young person:

(@) if satisfied that it is not appropriate to impose any punishment
(other than normal punishment) on the child or young person—
an order directing that the charge be dismissed;

(b) afineorder;
(c) areparation order;
(d) an order reprimanding the child or young person;

(e) subject to section 607—a good behaviour order.

Notel The Childrens Court may also be required to consider certain things, or
do certain things, before making an order under this section (see pt 7.5,
pt 7.6 and pt 7.7).

Note2 Also, an offence with which this part deals may be referred for
restorative justice (see Crimes (Restorative Justice) Act 2004, pt 6).
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3)

(4)

607

608
1)

(2

In deciding whether to make a non-conviction order for the child or
young person, the Childrens Court must consider the following:

(a) the character, antecedents, age, health and mental condition of
the child or young person;

(b) the seriousness of the offence;

(c) any extenuating circumstances in which the offence was
committed.

The Childrens Court may also consider anything else the court
considersrelevant.

Note An appea may lie to the Supreme Court from a decision of the
Childrens Court to make a non-conviction order for a child or young
person in the same circumstances as an appea from a decision of the
Childrens Court in relation to the conviction of a child or young person
for an offence (see Magistrates Court Act 1930, pt 3.10).

Limit on good behaviour orders without conviction

If the Childrens Court makes a non-conviction order that is a good
behaviour order, the order must be a basic good behaviour order for
aterm of no longer than 3 years.

Note Basic good behaviour order—see s 601.

Non-conviction orders—ancillary orders

This section applies if the Childrens Court makes a non-conviction
order for achild or young person for an offence.

The Childrens Court may make any ancillary order that it could
have made if it had convicted the child or young person of the
offence.
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3)

(4)

(5)

The child or young person has the same right of appeal in relation to
the making of the ancillary order as the child or young person would
have had if the order had been made on the conviction of the child
or young person for the offence.

This section is subject to section 731 (Operation of ancillary and
restitution orders).

In this section:

ancillary order means an order or direction in relation to any of the
following:

(a) restitution;
(b) compensation;
(c) costs;

(d) forfeiture;
(e) destruction;

(f) disqualification or loss or suspension of alicence or privilege.

Examples

1 areparation order

2  adriver licence disqualification order

Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).
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609 Notice of non-conviction orders and ancillary orders

(1) If the Childrens Court makes a non-conviction order (other than a
good behaviour order) for a child or young person, the court must,
as soon as practicable after the order is made, ensure that written
notice of the order, and any ancillary order, together with a copy of
the orders, is given to—

(@) thechild or young person; and

(b) either a parent of the child or young person or someone else
who has responsibility for day-to-day matters, or long-term
matters, for the child or young person.

Note For notice of a non-conviction order that is a good behaviour order, see
S 648.

(2) Failure to comply with subsection (1) in relation to a non-conviction
order or ancillary order does not invalidate the order.
Division 7.3.2 Conviction orders

610 Conviction orders—general

If a child or young person has been convicted of an offence by the
Childrens Court, the court must, as soon as practicable and in any
event within 6 months after the date of the conviction, make 1 or
more of the following orders for the child or young person:

(@ an order reprimanding the child or young person;
(b) agood behaviour order;

(c) adeferred sentence order;

(d) asuspended sentence order;

(e) afineorder;

(f) areparation order;
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611

D)

(2

(g) an accommodation order;
(h) acommittal order;

(i) another order that the court is empowered by another law to
make in relation to the offence.

Notel Section 611 restricts when a committal order, accommodation order,
suspended sentence order, other than a basic good behaviour order, or a
good behaviour order can be made.

Note2 Also, an offence with which this part deals may be referred for
restorative justice (see Crimes (Restorative Justice) Act 2004, pt 6).

Note3  Notice must be given of the making of an order under this section (see
$643, s644, s692, s 709, s 718, s 719, s 723 and s 726).

Limits on making some orders

The Childrens Court must not make a prescribed order if 1 or more
of the following apply:

(@) if acourt would nat, if the offence had been committed by an
adult, have been empowered to sentence the adult to
imprisonment;

(b) the court is not satisfied that, in the circumstances, no other
order that might be made is appropriate;

(c) the term of the order proposed to be made is longer than the
period of imprisonment that could have been imposed for the
offence if the offence had been committed by an adult.

In this section:

prescribed order means any of the following orders made under
section 610:

(@ a good behaviour order other than a basic good behaviour
order;

Note Basic good behaviour order—see s 601.
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(b) an accommodation order;
(c) acommittal order;

(d) asuspended sentence order.

612 Childrens Court must not order imprisonment
The Childrens Court must not make an order for the imprisonment
of aguilty young person.

613 Childrens Court may prevent reduction of commitment

(1) Thissection appliesif the Childrens Court commits a child or young
person to detention place for a period (the period of commitment).

(2) The Childrens Court may order that the period of commitment, or
part of the period, not be reduced.

Note A period of commitment may be reduced by the chief executive under
s 872 unless the Childrens Court orders otherwise.
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Part 7.

4 Sentencing procedures

Division 7.4.1 Pre-sentence reports

614

615
D)

(2)

Application—div 7.4.1

Thisdivision appliesin relation to a child or young person if—

(@) the Childrens Court—

(i) findsthe child or young person guilty of an offence; or

(if) convictsthe child or young person of the offence; or

(b) the child or young person indicates to the Childrens Court an
intention to plead guilty to an offence.

Pre-sentence reports may be ordered

Before sentencing the child or young person, the Childrens Court

may—

(&) order the chief executive to prepare a report (a pre-sentence
report) under this division for the child or young person; and

(b) adjourn the proceeding for the report to be prepared.

Note If a form is approved under the Court Procedures Act 2004 for the
order, the form must be used (see that Act, s 8 (2)).

The chief executive must prepare a pre-sentence report for a child or
young person if ordered to do so by the Childrens Court.
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616
D)

(2

Pre-sentence reports—contents

If the Childrens Court orders that a pre-sentence report for a child or
young person must include a particular thing, the chief executive
must take all reasonable steps to ensure that the report includes the
thing.

Without limiting what the Childrens Court may require in a
pre-sentence report, the court may require the following to be
included in areport:

@
(b)

(©)

(d)
(€)
(f)

)
(h)
(i)

()

the age of the child or young person;

the socia history and background (including cultural
background) of the child or young person;

the medical and psychiatric history of the child or young
person;

the educational background of the child or young person;
the employment history of the child or young person;

the extent to which the child or young person is complying, or
has complied, with any sentence;

the financial circumstances of the child or young person;
any special needs of the child or young person;

any courses, programs, treatment, therapy or other assistance
that is available to the child or young person and from which
the child or young person may benefit;

any risk assessments made of the likelihood that the child or
young person will commit further offences or of things
(including circumstances) that may make the child or young
person more likely to commit further offences,
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(k) arecommendation on whether it would be appropriate to refer
the offence for which the child or young person is being tried
for restorative justice under the Crimes (Restorative Justice)
Act 2004,

(I) arecommendation about the suitability of particular orders for
the child or young person and any conditions that might be
appropriate on arecommended order.

(3) A pre-sentence report may contain anything else the chief executive
considers relevant.

617 Pre-sentence reports—powers of chief executive

(1) In preparing a pre-sentence report for the child or young person, the
chief executive—

(@ may conduct any investigation the chief executive considers
appropriate; and

(b) may ask any of the following to provide information:
(i) anadministrative unit;
(if) aterritory authority;
(ili) astatutory office-holder;
(iv) avictim of the offence;
(v) any other entity.

(2) If anentity mentioned in subsection (1) (b) (i), (ii) or (iii) is asked to
provide information, the entity must promptly comply with the
request.
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3)

(4)

(5)

(6)

618

619
D)

(2)

If an entity gives information honestly and with reasonable care in
response to a request under subsection (1), the giving of the
information is not—

(@) abreach of confidence, professional etiquette, ethics or a rule
of professional misconduct; or

(b) a ground for a civil proceeding for defamation, malicious
prosecution or conspiracy.

This section does not limit any other power of the chief executive to
obtain information for the purposes of the pre-sentence report.

A regulation may make provision in relation to—
(@) the preparation and provision of pre-sentence reports; and

(b) the conduct of assessments of the suitability of a child or
young person for a deferred sentence order or to serve a
particular kind of sentence.

In this section:

information includes a document.

Pre-sentence reports—provision to court

The pre-sentence report may be given to the Childrens Court either
orally or in writing.

Pre-sentence reports—availability of written reports

This section applies if the Childrens Court has received a written
pre-sentence report for the child or young person.

The Childrens Court must ensure that a copy of the report is made
available to the following people at least 2 working days before the
day the child or young person is to be sentenced:

(@) the prosecutor;
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(3)

620
1)

(2

(b) any lawyer representing the child or young person;
(c) thechild or young person, if—
(i) the court has so directed; or
(if) thechild or young person is not legally represented.

For subsection (2), the Childrens Court may make a copy of the
report available to a person mentioned in the subsection by giving a
copy of the report to the person.

Pre-sentence reports—cross-exam ination

The prosecutor and the defence may cross-examine the chief
executive on the pre-sentence report about the child or young person
given to the Childrens Court by the chief executive.

In this section:
defence means—
(@) any lawyer representing the child or young person; or

(b) if the child or young person is not legally represented—the
child or young person.

Division 7.4.2 Victim impact statements

621

Application—div 7.4.2

This division applies in relation to an offence that a child or young
person has been convicted of if the offence is—

(@ anindictable offence; or

(b) an offence against the Crimes Act 1900, section 26A (Common
assault—summary offence); or
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(c) any other offence prescribed by regulation for this paragraph.

Note An offence is an indictable offence if it is punishable by imprisonment
for longer than 1 year or is declared by a law to be an indictable
offence, and includes an indictable offence that is or may be dealt with
summarily (see Legislation Act, s190 (1) and (2)).

622 Definitions—div 7.4.2
In thisdivision:
because of, an offence, means—

(@ as a result of, or in the course of, the commission of the
offence; or

(b) inthe course of assisting a police officer in the exercise of the
officer's power to arrest a person for the offence or to take
action to prevent the offence.

given, for a victim impact statement, includes made orally in court
or read out in court under this division.

harm includes—

(@) physical injury; and

(b) mental injury or emotional suffering (including grief); and
(c) pregnancy; and

(d) economic loss; and

(e) substantial impairment of rights accorded by law.

victim, of an offence, means—

(@) aperson (a primary victim) who suffers harm because of the
offence; or
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623

624

625

D)

(b) if aprimary victim dies because of the offence—a person who
was financially or psychologicaly dependent on the primary
victim immediately before the primary victim’s death.

victim impact statement, for an offence, means a statement made by
or for a victim of the offence that contains details of any harm
suffered by the victim because of the offence.

Victim impact statements—who may make

The following people may make a victim impact statement for the
offence:

(&) avictim of the offence;

(b) if avictim of the offence is a child or young person—a person
who has responsibility for day-to-day matters, or long-term
matters, for the victim of the offence;

(c) aclosefamily member of avictim of the offence;
(d) acarer for avictim of the offence;

(e) aperson with an intimate personal relationship with a victim of
the offence.

Victim impact statements—oral and written
A victim impact statement for the offence may be made as—
(@) awritten statement signed by or for a victim of the offence; or

(b) a statement given orally in court by or for a victim of the
offence.

Victim impact statements—form and contents

A victim impact statement for the offence must identify the victim
to whom it relates.
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The statement must include the full name of the person who makes
the statement.

If the person who makes the statement is not the victim (or the
victim’ s representative)—

(@) the statement must indicate that the victim does not object to
the statement being made to the court; and

(b) if practicable, the victim (or representative) must sign the
statement, or make a separate written or oral statement to the
court, to verify that the victim does not object.

If the victim to whom the statement relates is not a primary victim,
the statement must identify the primary victim and state the nature
and length of the victim’ s relationship with the primary victim.

If the statement is made by a person who is not the victim, the
statement must indicate the nature and length of the person’s
relationship with the victim.

The statement must not contain anything that is offensive,
threatening, intimidating or harassing.

This section does not prevent a victim impact statement being made
by or for more than 1 victim.

Victim impact statements—use in court
A victim impact statement may be—

(@) tendered to the Childrens Court; or

(b) made orally in the court; or

(c) read out in court by the person who made the statement or
someone else (whether or not the statement is tendered to the
court).
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The statement may be given when the court considers appropriate—
(a) after the child or young person has been convicted; and

(b) before the child or young person is sentenced.

When written victim impact statement may be given

A victim impact statement must not be given in writing to the
Childrens Court unless—

(@) the statement is made in accordance with section 625 (Victim
impact statements—form and contents); and

(b) acopy of the statement has been given to the defence.
In this section:

defence means—

(@) any lawyer representing the child or young person; or

(b) if the child or young person is not legally represented—the
child or young person.

Cross-examination of people making victim impact
statement

The defence may cross-examine a person who makes a victim
impact statement on the contents of the statement.

However, if the child or young person is not legally represented, the
child or young person may cross-examine the person only if—

(@) the child or young person has indicated to the court the nature
of the proposed cross-examination; and

(b) the court gives the child or young person leave to
cross-examine the person.
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In this section:
defence means—
(@ any lawyer representing the child or young person; or

(b) if the child or young person is not legally represented—the
child or young person.

Victim impact statements—effect on sentencing

To remove any doubt, in deciding how the child or young person
should be sentenced (if at al) for the offence, the Childrens Court
must make the decision in accordance with the young offender
principles.

However, the Childrens Court—

(@ must aso consider any victim impact statement given to the
court in relation to the offence; and

(b) must not draw any inference about the harm suffered by a
victim from the fact that a victim impact statement is not given
to the court in relation to the offence.
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Division 7.4.3 Taking additional offences into
account
630 Application—div 7.4.3
(1) Thisdivision appliesif—

(@ achild or young person has been convicted or found guilty of
an offence (the principal offence); and

(b) the Childrens Court has not made a conviction or
non-conviction order (a sentence-related order) in relation to
the offence; and

(c) the prosecutor filesin the Childrens Court a document (the list
of additional offences) that lists other offences (each of which
is an additional offence) alegedly committed by the child or
young person.

(2) However, this division does not apply in relation to an offence
punishable by life imprisonment.

631 Definitions—div 7.4.3
Inthisdivision:
additional offence—see section 630.
list of additional offences—see section 630.
principal offence—see section 630.

sentence-related order—see section 630.
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List of additional offences
The list of additional offences must—

(@) indicate that the offences listed are offences that the child or
young person wants the Childrens Court to take into account in
making a sentence-related order for the principal offence; and

(b) be signed by the director of public prosecutions and the child
or young person.

A copy of the list of additional offences must be given to the child
Oor young person.

Outstanding additional offences taken into account in
sentencing

Before making a sentence-related order for the principal offence, the
Childrens Court must ask the child or young person whether the
child or young person wants the court to take any of the additional
offences into account in relation to the principal offence.

The Childrens Court may take an additional offence into account in
making a sentence-related order for the principal offence if—

(@ the child or young person admits guilt to the additional
offence; and

(b) the child or young person confirms that the child or young
person wants the additional offence to be taken into account by
the court in relation to the principal offence; and

(c) the prosecutor consents to the additional offence being taken
into account.
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(4)

If the Childrens Court takes an additional offence into account in
relation to the principal offence, any penaty imposed for the
principal offence must not exceed the maximum penalty the court
could have imposed for the principal offence if the additional
offence had not been taken into account.

The Childrens Court must not take an additional offence into
account if the court does not have jurisdiction to make a
sentence-rel ated order for the offence.

For subsection (4), the Childrens Court is taken to have jurisdiction
to make a sentence-related order for an additional offence even if
the jurisdiction may only be exercised with the consent of the child
Or young person.

To remove any doubt, subsection (4) does not prevent the Supreme
Court, if sentencing a child or young person, from taking an
additional offence into account.

Ancillary orders relating to offences taken into account in
sentencing

This section applies if the Childrens Court takes an additional
offence into account in making a sentence-related order for the child
or young person for the principal offence.

The Childrens Court may make any ancillary order that it could
have made if it had convicted the child or young person of the
additional offence when it took the offence into account.

To remove any doubt, the Childrens Court may not make a separate
sentence-related order for the additional offence.

The child or young person has the same right of appeal in relation to
the making of the ancillary order as the child or young person would
have had if the order had been made on the conviction of the child
or young person for the additional offence.
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This section is subject to section 731 (Operation of ancillary and
restitution orders).

In this section:

ancillary order—see section 608 (5).

Consequences of taking offences into account in
sentencing

This section applies if the Childrens Court takes an additional
offence into account for the principal offence.

The Childrens Court must certify, on the list of additional offences,
that the additional offence has been taken into account.

A proceeding must not be started or continued in relation to the
additional offence unless the conviction or finding of guilt for the
principal offenceisreversed or set aside.

Subsection (3) does not prevent the Childrens Court from taking the
additional offence into account if the court, on a later occasion,
makes another sentence-related order for the child or young person,
or re-sentences the child or young person, for the principal offence.

The admission of guilt of the child or young person in relation to the
additional offence is not admissible in evidence in a proceeding in
relation to—

(&) theadditional offence; or
(b) any other offence mentioned in the list of additional offences.

The child or young person is not, for any purpose, taken to have
been convicted or found guilty of the additional offence only
because the additional offenceis taken into account.
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636 Evidence of offences taken into account in sentencing

(1) This section applies if the Childrens Court takes an additional
offence into account in making a sentence-related order for the child
or young person for the principal offence.

(2) The fact that the additional offence has been taken into account is
admissible in acriminal proceeding if—

(@) the fact that the child or young person has been convicted or
found guilty of the principal offence is admissible in the
proceeding; and

(b) had the child or young person been convicted or found guilty
of the additional offence, that fact would have been admissible
in the proceeding.

(3) For subsection (2), afact isadmissible in acriminal proceeding if—
(@) reference may be made to the fact in the proceeding; or
(b) evidence may be given of the fact in the proceeding.

(4) Thefact that the additional offence has been taken into account may
be proved in the same way as the conviction or finding of guilt for
the principal offence.

Division 7.4.4 Correction and adjustment of
penalties
637 Reopening proceedings to correct penalty errors

(1) This section applies to a crimina proceeding (including a
proceeding on appeal) in which a court has—

(@ made asentence-related order that is contrary to law; or

(b) failed to make a sentence-related order that is required to be
made by law.
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This section applies whether or not anyone has been convicted or
found guilty of an offence in the proceeding.

However, this section does not apply to a crimina proceeding in
relation to a person being dealt with as an adult.

The Childrens Court may reopen the proceeding (on the application
of a party to the proceeding, or on its own initiative) and may, after
giving the parties an opportunity to be heard, do either or both of the
following:

(@ make asentence-related order that isin accordance with law;

(b) amend any relevant finding of guilt, conviction, sentence or
order.

For this section, the Childrens Court may issue a warrant for the
arrest of the child or young person charged in the proceeding if—

(@) the court considers that the child or young person will not
appear unless the warrant is issued; or

(b) the child or young person fails to appear when called on by the
court to appear.

For an appeal under any Act against a sentence-related order made
under this section, the time within which the appeal must be made
starts on the day the order is made.

However, this section does not otherwise affect any right of appeal.
In this section:

sentence-related order—

(@) seesection 630 (Application—div 7.4.3); and

(b) includes an ancillary order within the meaning of section 634
(Ancillary orders relating to offences taken into account in
sentencing).
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Part 7.5 Particular orders—committal

orders
Division 7.5.1 Committal orders generally
638 Meaning of committal order—Act
Inthis Act:
committal order means an order sentencing a guilty young person to
commitment for all or part of the term of the sentence.
639 Commitment of guilty young people

)

)

3)

(4)

This section appliesif—

(@ the Childrens Court is sentencing a guilty young person
convicted of an offence punishable by imprisonment; and

(b) having considered possible aternatives, the court is satisfied
that no penalty other than commitment is appropriate.

The Childrens Court may, by order, sentence the guilty young
person to commitment for all or part of the term of the sentence.

If the Childrens Court sentences the guilty young person to
commitment, the sentence must be served by full-time detention at a
detention place, unless—

(@) the court orders otherwise; or
Note The court may suspend the sentence (see s 644).

(b) the guilty young person is released from detention under this
Act or another territory law.

If the Childrens Court sentences the guilty young person to
commitment, the court must record the reasons for its decision.
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Failure to comply with subsection (4) does not invalidate the
sentence of commitment.

This section also applies subject to any contrary intention in the law
that directly or indirectly creates the offence or directly or indirectly
affects its scope or operation.

This section is subject to this part.

n7.5.2 Commitment—explanation and
information
Application—div 7.5.2

Thisdivision applies if—

(@ the Childrens Court sentences a guilty young person to
commitment for an offence; and

(b) the sentence of commitment is not fully suspended.

Commitment—explanation to young offenders and others

The Childrens Court must ensure that reasonable steps are taken to
explain to the young offender and either a parent of the young
offender or someone else who has responsibility for day-to-day
matters, or long-term matters, for the young offender—

(@) the reason why the sentence of commitment is imposed, and
why no penalty other than commitment is appropriate; and

(b) the purpose of the sentence; and
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(c) in genera terms, the young offender’s obligations as a young
detainee under chapter 8 (Criminal matters—sentence
administration) and the consequences if the young offender
breaches the obligations; and

Note A young offender may breach the obligations by failing to
comply with them (see Legidation Act, dict, pt 1, def breach).

(d) the day when the sentence starts or is taken to have started; and

Note For examples of the operation of this paragraph, see the end of
this subsection.

(e) if asuspended sentence order is made for the young offender
suspending the sentence in part—in general terms, the effect of
the suspension of the sentence; and

Note Explanations for the young offender and a person with
responsibility for day-to-day matters, or long-term matters for the
young offender of the effect of entering into a good behaviour
order are required under s 647.

(f) the earliest day (on the basis of the information currently
available to the court) that the young offender may be €eligible
to be released from detention, having regard to each sentence
of commitment to which the young offender is subject; and

(g) the day the young offender is entitled to be released if not
released earlier.

Examples—par (d), (f) and (Q)

1  The Childrens Court sentences Rick to 7 days commitment. The sentenceis
imposed on a Monday. Rick is not subject to any other sentence of
commitment.

To comply with paragraphs (d), (f) and (g), the court must explain to Rick
that the sentence starts on the Monday when it is imposed and that the
earliest day when Rick will become eligible to be released from detention is
the day heis entitled to be released, on the following Monday.
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2  The Childrens Court sentences Sam to 9 months commitment. The sentence
is imposed on 5 May 2007. Sam is not subject to any other sentence of
commitment. Because Sam has been remanded in custody for sentencing
since 27 April 2007, the court has backdated the start of the sentence to that
date.

To comply with paragraphs (d), (f) and (g), the court must explain to Sam
that the sentence is taken to have started on 27 April 2007 and that the
earliest day when Sam will become dligible to be released is
27 October 2007 (based on the possible maximum remission of 1/3 of the
whole sentence) and that Sam is entitled to be released on 27 January 2008 if
not released earlier.

3 The Childrens Court sentences Robert to 9 months commitment and orders
that 6 months of the period not be reduced by way of remissions. The
sentenceisimposed on 1 February 2007.

To comply with paragraphs (d), (f) and (g), the court must explain to Robert
that the sentence starts on 1 February 2007 when it is imposed, that the
earliest date when Robert will become €eligible to receive remissions to be
released is 1 August 2007, that the earliest day when Raobert will become
eligible to be released is 1 October 2007 (based on the possible maximum
remission of 1/3 of the 3 months part of the sentence which may be taken
into account for remissions) and Robert is entitled to be released on
1 November 2007 if not released earlier.

4 The Childrens Court sentences Heather to 18 months commitment and orders
that none of the period be reduced by way of remissions. The sentence is
imposed on 2 June 2007.

To comply with paragraphs (d), (f) and (g), the court must explain to Heather
that the sentence starts on 2 June 2007 when it isimposed and that the earliest
day when Heather will become €ligible to be released from detention is the
day sheisentitled to be released, on 2 December 2008.

Notel An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Note2 The chief executive may reduce part of a sentence of commitment (see
s$872), other than a part of a sentence which the Childrens Court has
ordered not be reduced (see s 613).

(2) An explanation under subsection (1) must be in language the person
given the explanation can readily understand.
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Failure to comply with this section does not invalidate the sentence
of commitment.

Commitment—written record of explanation

The Childrens Court must ensure that a written record of the
explanation under section 641 is given as soon as practicable after
(but no later than 10 working days after the day) the explanation is
given to the young offender or the young offender’s lawyer.

Example of written record
acopy of the transcript of the explanation

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Failure to comply with this section does not invalidate the sentence
of commitment.

Commitment—notice of sentence

As soon as practicable after, but no later than 10 working days after
the day, the Childrens Court makes the committal order for the
young offender, the court must ensure that written notice of the
order, together with a copy of the order, is given to—

(@) theyoung offender; and

(b) either a parent of the young offender or someone else who has
responsibility for day-to-day matters, or long-term matters, for
the young offender; and

(c) thechief executive.

Notel If aform is approved under the Court Procedures Act 2004 for this
provision, the form must be used (see that Act, s 8 (2)).

Note2 If the order is part of a combination sentence, a single notice may be
given for the sentences (see Legislation Act, s49).
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(2) The notice must include the following information:
(@ when the sentence starts or is taken to have started;
(b) when the sentence ends;

(c) if asuspended sentence order is made suspending part of the
sentence—when the suspended part of the sentence starts and
ends;

(d) the earliest day (on the basis of the information currently
available to the court) that the young offender may be eligible
to be released from detention;

(e) the day that the young offender is entitled to be released from
detention if not released earlier.

(3) Failure to comply with this section does not invalidate the sentence
of commitment.
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Part 7.6 Particular orders—suspended

644
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sentence orders

Suspended sentences

This section applies if the Childrens Court sentences a guilty young
person (the young offender) to commitment for an offence.

The Childrens Court may make an order (a suspended sentence
order) suspending all or part of the sentence of commitment.

If the Childrens Court makes a suspended sentence order, the court
must also make a good behaviour order for the period during which
the sentence is suspended, or for any longer period that the court
considers appropriate.

Note A suspended sentence order may be part of a combination sentence
together with other sentencing options (see pt 7.12).

If the Childrens Court makes a suspended sentence order fully
suspending the sentence of commitment, the court must, as soon as
practicable after the order is made, ensure that written notice of the
order, together with a copy of the order, is given to—

(@) theyoung offender; and

(b) either a parent of the young offender or someone else who has
responsibility for day-to-day matters, or long-term matters, for
the young offender.

Failure to comply with subsection (4) does not invalidate the
suspended sentence order.

This section is subject to the following provisions:
(@) part 7.5 (Particular orders—committal orders);

(b) part 7.7 (Particular orders—good behaviour orders).
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Part 7.7 Particular orders—good
behaviour orders

Division 7.7.1 Good behaviour orders generally
645 Definitions—pt 7.7
In this part:

good behaviour obligations—see section 831.

Note Personal violence offence—see the dictionary.

harm—see the Criminal Code, dictionary.

646 Good behaviour orders

(1) Thissection appliesif achild or young person has been convicted or
found guilty of an offence.

(2) The Childrens Court may, with the agreement of the child or young
person, make a good behaviour order requiring the child or young
person to comply with the good behaviour obligations of the order
for a stated period.

(3) A good behaviour order may include any or al of the following
conditions:

(@ anon-association condition;

(b) aplacerestriction condition;

(c) acommunity service condition;

(d) arehabilitation condition;

(e) an education and training condition;

(f) asupervision condition;
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(g) that the child or young person comply with areparation order;
(h) acondition prescribed by regulation for this paragraph;

(i) any other condition, not inconsistent with this Act, that the
court considers appropriate.

Examples of conditions—par (d)

1 that the young offender not drive a motor vehicle or consume acohol or
non-prescription drugs or medications

2 that the young offender regularly attend alcohol or drug management
programs

Example of conditions—par (e)

that the young offender attend educational, vocational, psychological, psychiatric
or other programs or counselling

Examples of conditions—par (i)

1 that the young offender undertake medical treatment and supervision (eg by
taking medication and cooperating with medical assessments)

2  that the young offender supply samples of blood, breath, hair, saliva or urine
for alcohol or drug testing if required

Notel An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Note2 A court may also issue assessment orders and treatment orders under the
Drugs of Dependence Act 1989, pt 9 providing for the participation of
young offendersin drug treatment programs.

However, the Childrens Court must not make a good behaviour
order that includes a non-association condition, a place restriction
condition, a community service condition or a rehabilitation
condition unless the court has considered a pre-sentence report.

Notel The Childrens Court may order a pre-sentence report under s 615.

Note2 The Childrens Court must not include a condition other than a core
condition or supervision condition in a good behaviour order unless the
child or young person is convicted of the offence for which the order is
imposed (see s611).
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If the offence is punishable by imprisonment, a good behaviour
order—

(8 may be made instead of imposing a sentence of commitment or
as part of a combination sentence that includes a sentence of
commitment; and

(b) may apply to all or part of the term of the sentence.

To remove any doubt, subsection (4) does not limit the sentences
that a court may impose under this Act or another territory law.

This section is subject to this part.

Good behaviour orders—explanation to young offenders
and others

If the Childrens Court makes a good behaviour order for a young
offender, the court must ensure that reasonable steps are taken to
explain to the young offender, and either a parent of the young
offender or someone else who has responsibility for day-to-day
matters, or long-term matters, for the young offender, in general
terms—

(@) the nature and conditions of the good behaviour order; and

(b) the young offender’'s good behaviour obligations under
chapter 8 (Criminal matters—sentence administration); and

(c) the consequences if the young offender breaches the
obligations.

Note A young offender may breach the obligations by failing to
comply with them (see Legidlation Act, dict, pt 1, def breach).

An explanation under subsection (1) must be in language the person
given the explanation can readily understand.

Failure to comply with this section does not invalidate the good
behaviour order.
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Good behaviour orders—notice

If the Childrens Court makes a good behaviour order for a young
offender, the court must ensure, as soon as practicable after making
the order, that written notice of the order, together with a copy of the
order, isgiven to—

(@) theyoung offender; and

(b) either a parent of the young offender or someone else who has
responsibility for day-to-day matters, or long-term matters, for
the young offender; and

(c) if the order includes a community service condition,
rehabilitation condition, non-association condition, place
restriction condition, education and training condition or
supervision condition—the chief executive.

Note If the order is part of a combination sentence, a single notice may be
given for the sentences (see Legislation Act, s49).

(2) The notice must include the following information:

(@) theterm of the good behaviour order;

(b) if the good behaviour order includes a community service
condition—

(i) the number of hours of community service work the
young offender is to perform; and

(it) the period during which the work is to be completed; and

(iii) where the young offender must present himself or herself
to start complying with the condition; and

(iv) when, or the period within which, the young offender
must present;
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if

the good behaviour order includes a rehabilitation

condition—
(i) the rehabilitation the young offender is to take part in;

and

(ii) the period during which the young offender is to take part
in the rehabilitation; and

(iii) where the young offender must present himself or herself
to start complying with the condition; and

(iv) when, or the period within which, the young offender

must present;

if the good behaviour order includes a non-association

condition—

(i) the person with whom the young offender must not
associate; and

(i) the period for which the young offender is not to
associate with the person; and

(iii) information that could reasonably identify someone
(other than the young offender) to whom the
non-association condition relates,

if the good behaviour condition includes a place restriction

condition—

(i) the place or area the young offender is prohibited from
being in, or within a stated distance of; and

(ii) the period for which the young offender is prohibited

from being in, or within a stated distance of, the place or
areg,
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(f) if the good behaviour order includes an education and training
condition—

(i) where the young offender must present himself or herself
to start complying with the condition; and

(i) when, or the period within which, the young offender
must present;

(iii) the period for which the young offender is to take part in
the education or training;

(g) any other conditions included in the good behaviour order.

Failure to comply with this section does not invalidate the good
behaviour order.

Contravention of good behaviour order
This section applies to ayoung offender if—

(@) the young offender is the subject of a basic good behaviour
order (the original order); and

(b) the young offender was found guilty, but not convicted, of the
offence for which the original order was made; and

(c) whilethe order isin force, the young offender contravenes—
(i) the order; or
(ii) acondition of the order.

The Childrens Court may cancel the original order and resentence
the young offender for the offence in relation to which the original
order was made.
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Divisio

650

In resentencing a young offender under subsection (2), the Childrens
Court must, in addition to any other matters that the court considers
should be taken into account, take into account—

(@) thefact that the original order was made; and
(b) anything done under the original order; and

(c) any other order made for the offence for which the original
order was made and anything done under that other order.

The Childrens Court may only make an order when resentencing the
young offender imposing a penalty that, when taken together with a
penalty previously imposed for the offence for which the original
order was made, is no greater than the maximum penalty the court
could have imposed for that offence.

nv77.2 Good behaviour orders—
non-association conditions
Application—div 7.7.2

This division applies if the Childrens Court is considering whether
to include a non-association condition in a good behaviour order for
achild or young person in relation to an offence.

651 Meaning of non-association condition—div 7.7.2
In thisdivision:
non-association condition, of a good behaviour order, means a
condition included in the order prohibiting a child or young person
from—
(@) being with a named person, or attempting to be with the

person; or
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1)

(2

3)

(b) being with a named person or communicating in any way with
the person, or attempting to be with the person or to
communicate in any way with the person.

Non-association conditions—grounds for making

The Childrens Court may include a non-association condition in a
good behaviour order for a child or young person in relation to an
offence if—

(@) theoffenceisapersonal violence offence; and

(b) thecourt is satisfied that it is necessary and reasonable to make
the order for 1 or more of the following purposes:

(i) preventing the child or young person from harassing
anyone or endangering the safety or welfare of anyone;

(if) preventing the child or young person from committing
further offences (including a personal violence offence);

(i) assisting the child or young person to manage things that
may make the child or young person more likely to
commit further offences (including a personal violence
offence) if not managed.

Note A good behaviour order cannot include a non-association condition
unless the child or young person the order is to apply to has been
convicted of the offence for which the order isimposed (see s 607).

The restriction imposed on the child or young person by a
non-association condition of a good behaviour order, and the period
of the order, must not be unreasonably disproportionate to the
purpose for which the order is made.

To remove any doubt, this section is additional to the Childrens
Court’ s other powers under this Act or any other territory law.
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Non-association conditions—maximum period

A non-association condition of a good behaviour order—

(@ must befor aperiod of no longer than 1 year; and

(b) must state when it starts and the period for which it operates.

To remove any doubt, the period of a non-association condition of a
good behaviour order is not limited by the term of any other
sentence imposed for the offence for which the order is made.

Example

Andrew is convicted of an offence. The Childrens Court decides to sentence
Andrew to 6 months commitment, to suspend the committal order and impose a
good behaviour order with a non-association condition. The good behaviour
order with the non-association condition may be for longer than the 6 months of
the suspended committal order.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Non-association conditions—disclosure of identifying
information

A person commits an offence if the person publishes—

(@) thefact that a person is someone (other than the child or young
person subject to the order) to whom a non-association
condition of agood behaviour order relates; or

(b) any information that could reasonably identify someone (other
than the child or young person subject to the order) to whom a
non-association condition of a good behaviour order relates.

Maximum penalty: 10 penalty units.
Subsection (1) does not apply if the publication is—

() to arelevant person (see subsection (5)); or
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(4)
(5)

(b)

(©)

to a named person by, or in accordance with, a direction of the
Childrens Court; or

part of an officia report of a court proceeding and the
publication is relevant to the proceeding.

However, the Childrens Court must not give a direction under
subsection (2) (b) unless satisfied that the publication is in the
interests of justice.

An offence against this section isa strict liability offence.

In this section:

relevant person, in relation to an order, means any of the following:

(@)
(b)

(©)

(d)

(€)

(f)

(9)

the child or young person subject to the order;

a person (other than the child or young person) to whom the
order relates,

apolice officer;

anyone involved in the administration of the order, or any other
penalty to which the child or young person is subject in
relation to the offence for which the order was made;

anyone involved in a proceeding for failure to comply with the
non-association order;

anyone stated in the non-association order as someone to
whom the information may be published;

anyone else to whom the information is required or allowed to
be published under a law of the Territory, the Commonwealth,
a State or another Territory.
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Division 7.7.3 Good behaviour orders—place

655

656

657
N

restriction conditions

Application—div 7.7.3

This division applies if the Childrens Court is considering whether
to include a place restriction condition in a good behaviour order for
achild or young person in relation to an offence.

Meaning of place restriction condition—div 7.7.3
Inthisdivision:

place restriction condition, of a good behaviour order, means a
condition of the order prohibiting a child or young person from
being in, or within a stated distance of, a named place or area or
attempting to be in, or within the stated distance, of the place or
area.

Place restriction conditions—grounds for making

The Childrens Court may include a place restriction condition in the
good behaviour order for the child or young person in relation to the
offence if—

(&) theoffenceisapersonal violence offence; and

(b) thecourt is satisfied that it is necessary and reasonable to make
the order for 1 or more of the following purposes:

(i) preventing the child or young person from harassing
anyone or endangering the safety or welfare of anyone;

(if) preventing the child or young person from committing
further offences (including a personal violence offence);
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(2

3)

1)

(2

(iii) assisting the child or young person to manage things that
may make the child or young person more likely to
commit further offences (including a personal violence
offence) if not managed.

Note A good behaviour order cannot include a place restriction condition
unless the child or young person to whom the order isto apply has been
convicted of the offence for which the order isimposed (see s 607).

The restriction imposed on the child or young person by the place
restriction condition of the good behaviour order, and the period of
the order, must not be unreasonably disproportionate to the purpose
for which the order is made.

To remove any doubt, this section is additional to the Childrens
Court’ s other powers under this Act or any other territory law.

Place restriction conditions—maximum period

A place restriction condition of a good behaviour order—

(@ must befor aperiod of no longer than 1 year; and

(b) must state when it starts and the period for which it operates.

To remove any doubt, the period of a place restriction condition of a
good behaviour order is not limited by the term of any other
sentence imposed for the offence for which the order is made.

Example

Kelly is convicted of an offence. The Childrens Court decides the appropriate
penalty is a 6 month suspended committal order and a good behaviour order with
a place restriction condition. The good behaviour order with the place restriction
condition may be for longer than 6 months.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidlation Act, s 126 and s 132).
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Division 7.7.4 Good behaviour orders—community

service conditions

659 Application—div 7.7.4
This division applies if the Childrens Court is considering whether
to include a community service condition in a good behaviour order
for achild or young person.
660 Meaning of community service condition—Act
InthisAct:
community service condition, of a good behaviour order for a child
or young person, means a condition included in the order that the
child or young person perform community service work.
Notel The number of hours that may be required to be performed for a
community service condition is at least 20 and not more than 200 hours
(see s 664).
Note2 Community service work—see the dictionary.
661 Community service—eligibility
(1) The Childrens Court must not include a community service
condition in the good behaviour order for the child or young person
unless satisfied that—
(@ community service work is suitable for the child or young
person; and
Note For suitability for community service work, see s 662.
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(2

1)

(2

(b) it is appropriate that the child or young person be required to
perform community service work.

Note A good behaviour order cannot include a community service condition
unless the child or young person to whom the order isto apply has been
convicted of the offence for which the order isimposed (see s 607).

The Childrens Court may decline to include a community service
condition in the good behaviour order if—

(@) the court asks the child or young person to undergo a medical
examination by a doctor, as directed by the court; and

(b) the child or young person does not undergo the examination in
accordance with the direction.

Community service—suitability

The Childrens Court must not include a community service
condition in the good behaviour order unless a pre-sentence report is
given to the court about the suitability of the child or young person
to serve a sentence (or a part of a sentence) by performing
community service work.

In deciding whether to include a community service condition in the
good behaviour order for the child or young person, the Childrens
Court must consider the following:

(@) the pre-sentence report;

(b) any medical report about the child or young person given to the
court;

(c) any evidence given by the person who prepared the

pre-sentence report;
(d) any evidence given by an authorised person about the child or
young person.
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(5)

(6)

Subsection (2) does not limit the matters that the Childrens Court
may consider.

In considering the pre-sentence report, the Childrens Court must
consider any indicators of unsuitability mentioned in table 663.1,
column 3 that are stated in the report to apply to the child or young
person.

The Childrens Court may include, or decline to include, a
community service condition in agood behaviour order for the child
or young person despite—

(8 any recommendation in the pre-sentence report about the
suitability of the child or young person to serve a sentence (or a
part of a sentence) by performing community service work; or

(b) any evidence given by the person who prepared the
pre-sentence report or an authorised person.

The Childrens Court must record reasons for its decision to include,
or not include, a community service condition in the good behaviour
order if—

(@) the pre-sentence report recommends that the child or young
person is suitable but the court decides not to include a
community service condition; or

(b) the pre-sentence report recommends that the child or young
person is not suitable but the court decides to include a
community service condition.

(7) Failure to comply with subsection (6) does not invalidate the good
behaviour order.
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663 Community service—pre-sentence report matters

For section 662, the matters for assessing the suitability of achild or
young person to serve a sentence (or a part of a sentence) by
performing community service work are the matters mentioned in
table 663.1, column 2.

Table 663.1 Assessment of suitability—community service work

column1l column 2 column 3

item matter indication of unsuitability

1 degree of major problem with alcohol or a
dependence on controlled drug
alcohol or a
controlled drug

2 psychiatric or major psychiatric or
psychological psychological disorder
condition

3 medical condition  potentia unfitness to perform

community service work

criminal record serious criminal record

5 employment, potential impracticability of
educational and regular reporting for community
personal service work

circumstances

664 Community service—hours to be performed

(1) The number of hours of community service work required to be
performed for a community service condition in the good behaviour
order must be at least 20 hours and not more than 200 hours.
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3)

The period during which the community service work is required to
be completed under the community service condition must not be
longer than 1 year.

Community service—2 or more good behaviour orders
This section applies if—

(@) a child or young person is currently subject to a community
service condition under a good behaviour order (an existing
order); and

(b) the Childrens Court makes a further good behaviour order that
includes acommunity service condition (a new order).

The Childrens Court may direct how the new order and the existing
order work together.

However, the total of the hours to be performed under the new order
and those remaining to be performed under the existing order must
not be more than 200.

Division 7.7.5 Good behaviour orders—

666

rehabilitation conditions

Application—div 7.7.5

This division applies if the Childrens Court is considering whether
to include a rehabilitation condition in a good behaviour order for a
child or young person.
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(2

Meaning of rehabilitation condition—Act
Inthis Act:

rehabilitation condition, of a good behaviour order for a child or
young person, means a condition included in the order that the child
or young person undertake work, activities, classes or programs
intended to rehabilitate the child or young person.

Rehabilitation conditions—eligibility

The Childrens Court must not include a rehabilitation condition in
the good behaviour order for a child or young person unless satisfied
that—

(@) rehabilitation of a particular kind is suitable for the child or
young person; and

(b) it is appropriate that the child or young person undertake
rehabilitation of that kind; and

(c) the work, activities, classes or programs making up the
particular kind of rehabilitation will have a rehabilitative effect
on the child or young person; and

(d) a place for the child or young person in rehabilitation of the
kind proposed is available or will become available within a
reasonable time.

Note A good behaviour order cannot include a rehabilitation condition unless
the child or young person the order is to apply to has been convicted of
the offence for which the order isimposed (see s 607).

The Childrens Court may decline to include a rehabilitation
condition in the good behaviour order if—

(@) the court asks the child or young person to undergo a medical
examination by a doctor, as directed by the court; and

Children and Young People Bill 2007 page 159

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



669
D)

(2

(3)

(b) the child or young person does not undergo the examination in
accordance with the direction.

Rehabilitation conditions—suitability

In deciding whether to include a rehabilitation condition in the good
behaviour order for the child or young person, the Childrens Court
must consider the following:

(@ any pre-sentence report or relevant sentencing information for
the child or young person given to the court;

(b) any medical report about the child or young person given to the
court;

(c) any evidence given by the person who prepared a pre-sentence
report for the child or young person or who gave relevant
sentencing information to the court;

(d) any evidence given by an authorised person about the child or
young person.

Subsection (1) does not limit the matters that the Childrens Court
may consider.

The Childrens Court may include, or decline to include, a
rehabilitation condition in the good behaviour order for the child or
young person despite—

(@ any recommendation in any pre-sentence report, or indication
in relevant sentencing information, about the suitability of the
child or young person to serve a sentence (or a part of a
sentence) by taking part in rehabilitation; or

(b) any evidence given by the person who prepared any
pre-sentence report for the child or young person or who gave
relevant sentencing information to the court; or

(c) any evidence given by an authorised person.
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(4)

(5)
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The Childrens Court must record reasons for its decision to include,
or not include, arehabilitation condition in the good behaviour order
if—

(@) a pre-sentence report recommends, or relevant sentencing
information indicates, that the child or young person is suitable
but the court decides not to include a rehabilitation condition;
or

(b) a pre-sentence report recommends, or relevant sentencing
information indicates, that the child or young person is not
suitable but the court decides to include a rehabilitation
condition.

Failure to comply with subsection (4) does not invalidate the good
behaviour order.

Rehabilitation conditions—maximum period

A rehabilitation condition included in the good behaviour order
must not require the child or young person to take part in
rehabilitation for longer than 3 years.

Rehabilitation conditions—2 or more good behaviour
orders
This section appliesif—

(@) achild or young person is currently subject to a rehabilitation
condition under a good behaviour order (an existing order);
and

(b) the Childrens Court makes a further good behaviour order that
includes a rehabilitation condition (anew order).

The Childrens Court may direct how the new order and the existing
order work together.
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(3) However, the new order must not require the child or young person

to submit to rehabilitation as stated in the order for more than
3years.

Division 7.7.6 Good behaviour orders—education

672

673

674
1)

and training conditions

Application—div 7.7.6

This division applies if the Childrens Court is considering whether
to include an education and training condition in a good behaviour
order for achild or young person.

Meaning of education and training condition—Act
Inthis Act:

education and training condition, of a good behaviour order for a
child or young person, means a condition included in the order that
the child or young person undertake education or training.

Education and training conditions—eligibility

The Childrens Court must not include an education and training
condition in the good behaviour order for the child or young person
unless satisfied that—

(@) education or training of a particular kind is suitable for the
child or young person; and

(b) it is appropriate that the child or young person undertake
education or training of that kind; and
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(c) aplacefor the child or young person in education or training of
that kind is available or will become available within a
reasonable time.

Note A good behaviour order cannot include an education and training
condition unless the child or young person the order is to apply to has
been convicted of the offence for which the order is imposed (see
s607).

The Childrens Court may decline to include an education and
training condition in the good behaviour order if—

(@) the court asks the child or young person to undergo a medical
examination by a doctor, as directed by the court; and

(b) the child or young person does not undergo the examination in
accordance with the direction.

Education and training conditions—suitability

In deciding whether to include an education and training condition
in the good behaviour order for the child or young person, the
Childrens Court must consider the following:

(a8 any pre-sentence report or relevant sentencing information for
the child or young person given to the court;

(b) any medical report about the child or young person given to the
court;

(c) any evidence given by the person who prepared a pre-sentence
report for the child or young person or who gave relevant
sentencing information to the court;

(d) any evidence given by an authorised person about the child or
young person.

Subsection (1) does not limit the matters that the Childrens Court
may consider.
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The Childrens Court may include, or decline to include, an
education and training condition in the good behaviour order for the
child or young person despite—

(@ any recommendation in any pre-sentence report, or indication
in relevant sentencing information, about the suitability of the
child or young person to serve a sentence (or a part of a
sentence) by taking part in education or training; or

(b) any evidence given by the person who prepared any
pre-sentence report for the child or young person or who gave
relevant sentencing information to the court; or

(c) any evidence given by an authorised person.

The Childrens Court must record reasons for its decision to include,
or not include, an education and training condition in the good
behaviour order if—

(@) a pre-sentence report recommends, or relevant sentencing
information indicates, that the child or young person is suitable
but the court decides not to include an education and training
condition; or

(b) a pre-sentence report recommends, or relevant sentencing
information indicates, that the child or young person is not
suitable but the court decides to include an education and
training condition.

Failure to comply with subsection (4) does not invalidate the good
behaviour order.

676 Education and training conditions—maximum period
An education and training condition included in the good behaviour
order must not require the child or young person to take part in
education or training for longer than 3 years.
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Rehabilitation conditions—2 or more good behaviour
orders

This section applies if—

(@) achild or young person is currently subject to an education and
training condition under a good behaviour order (an existing
order); and

(b) the Childrens Court makes a further good behaviour order that
includes an education and training condition (a new order).

The Childrens Court may direct how the new order and the existing
order work together.

However, the new order must not require the child or young person
to undergo education or training as stated in the order for more than
3years.

Division 7.7.7 Good behaviour orders—supervision

678

679

conditions

Application—div 7.7.7

This division applies if the Childrens Court is considering whether
to include a supervision condition in a good behaviour order for a
child or young person.

Meaning of supervision condition—Act

Inthis Act:

supervision condition, of a good behaviour order for a child or
young person, means a condition included in the order that—

(& requires the child or young person to comply with all
reasonabl e directions given by the chief executive; and
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(b) alows the chief executive to require information from entities
directly supervising the child or young person.

Supervision conditions—when required

The Childrens Court must include a supervision condition in the
good behaviour order for a child or young person if the court has
made, or proposes to make, a good behaviour order including a
community service condition, rehabilitation condition or education
and training condition for the child or young person.

Supervision conditions—maximum period

A supervision condition included in the good behaviour order must
not require the child or young person to comply with all reasonable
directions given by the chief executive for longer than 3 years.

Supervision conditions—2 or more good behaviour
orders
This section appliesif—

(8 achild or young person is currently subject to a supervision
condition under a good behaviour order (an existing order);
and

(b) the Childrens Court makes a further good behaviour order that
includes a supervision condition (anew order).

The Childrens Court may direct how the new order and the existing
order work together.

However, the new order must not require the child or young person
to be supervised as stated in the order for more than 3 years.
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Part 7.8 Particular orders—reparation

683

684

)

(2)

orders

Meaning of reparation order—Act
Inthis Act:

reparation order means an order under section 684 (3) or
section 685 (3) or (4).

Reparation orders—losses and expenses generally
This section appliesif—

(@ a child or young person is convicted or found guilty of an
offence against aterritory law; and

(b) a person (the injured person) suffers loss or incurs expense
(including any out-of-pocket expense) as a direct result of the
commission of the offence.

Notel Found guilty of an offence includes making a non-conviction order for
the offence or taking the offence into account under s 633 (see
Legidlation Act, dict, pt 1).

Note2 Certain victims of crimes may clam financial assistance under the
Victims of Crime (Financial Assistance) Act 1983.

Before the Childrens Court sentences the child or young person or
makes a non-conviction order for the child or young person, the
director of public prosecutions may apply to the court for an order
under this section.
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685
D)

(2)

3)

On application under subsection (2), or its own initiative, the
Childrens Court may make an order (a reparation order) requiring
the child or young person to make reparation to the injured person,
by way of a payment of money or otherwise, for the loss or expense.

Note If the offence relates to stolen property, a reparation order may also be
made under s 685.

However, if the reparation order is for the payment of money, the
amount payable must not be more than $1 000.

This section is subject to section 731 (Operation of ancillary and
restitution orders).

In this section:

|oss—see the Criminal Code, section 300.

Reparation orders—stolen property

This section applies if a child or young person is convicted or found
guilty of an offence against a territory law in relation to stolen

property.

Before the Childrens Court sentences the child or young person or
makes a non-conviction order for the child or young person, the
director of public prosecutions may apply to the court for 1 or more
orders under this section.

On application under subsection (2), or its own initiative, the
Childrens Court may make 1 or both of the following orders (each
of which isareparation order):

(@) an order that a person with custody or possession of the stolen
property restore it to someone entitled to recover it from the
person;
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(6)

(b) an order that the child or young person make reparation by way
of payment of an amount, or pay compensation for a loss
suffered or expense incurred because of the offence, but so that
the total amount of reparation or compensation is not more
than $1 000.

Note A reparation order may aso be made under s 684 for the same offence.

If the Childrens Court makes an order under subsection (3) (a), the
court, on application under subsection (2), or its own initiative, may
also make either or both of the following orders (each of which is
also areparation order):

(@) if the court considers that the child or young person has sold
the property to a purchaser who was acting honestly—an order
that the child or young person pay the purchaser an amount not
more than the amount paid by the purchaser;

(b) if the court considers that the child or young person has
borrowed money on the security of the property from a lender
acting honestly—an order that the child or young offender pay
the lender an amount not more than the amount owed to the
lender under the loan.

This section is subject to section 731 (Operation of ancillary and
reparation orders).

In this section:

stolen property—see the Criminal Code, section 314 (Receiving—
meaning of stolen property).
Note Under the Criminal Code, stolen property includes tainted property.

Tainted property is the proceeds of the sale of stolen property, or
property that is exchanged for stolen property.
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686 Reparation orders—no agreement about amount of loss
etc

(1) If achild or young offender for whom a reparation order is to be
made and the director of public prosecutions (or any other applicant
for the reparation order) do not agree about the amount the child or
young person is to be ordered to pay under the reparation order, the
Childrens Court must decide the amount.

(2) Toremove any doubt—

(@) the total amount to be paid under the order must not be more
than $1 000 (excluding any amount that is stolen property
being restored); and

Note See s685 (3).

(b) section 688 (Reparation orders—evidentia basis for orders)
applies in relation to facts about the amount the child or young
person is to be ordered to pay under the reparation order.

687 Reparation orders—payment by instalments

If the Childrens Court makes a reparation order for the payment of
an amount, the court may, in addition, order that the amount be paid
by stated instalments.

688 Reparation orders—evidential basis for orders

(1) A reparation order must not be made for an offence of which a child
or young person has been convicted or found guilty unless the
Childrens Court considers that the order should be made on the basis
of facts established by—

(@) evidence given at thetrial; or
(b) available documents; or

(c) admissions by the child or young person; or
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(2

1)

(2

(d) submissions made by or for anyone (including the director of
public prosecutions).

In this section:

available documents, in relation to the offence, means any of the
following:

(a8 any written statements or admissions made for use as evidence
at atrial that would have been admissible as evidence at the
trial for the offence;

(b) depositionstaken at any committal proceeding for the offence;

(c) any written statements or admissions used as evidence in any
committal proceeding for the offence;

(d) any other relevant written documents.

Example—par (d)
If the value of an object, or the cost of its repair, is relevant to the
proceeding for the reparation order, an affidavit by a valuer or repairer
about the value of the object or the cost of its repair would be a relevant
written document.

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of the provision in which it
appears (see Legidation Act, s 126 and s 132).

Reparation orders—enforcing non-money order

This section applies if a reparation order does not require the
payment of an amount.

If the young offender breaches the reparation order, the person in
whose favour the order was made may apply to the Childrens Court
for an order under this section to be made against the young
offender.

Note A young offender may breach a reparation order by failing to comply
with it (see Legidlation Act, dict, pt 1, def breach).
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3)

690

691
D)

(2

On an application under subsection (2), the Childrens Court may
make an order for the payment of an amount against the young
offender in substitution for the breached order.

Reparation orders—power to make other orders etc

To remove any doubt, the power to make a reparation order under a
provision of this Act is additional to the Childrens Court’s other
powers under this Act or any other territory law, including its power
to make a reparation order under another provision of this Act or
any other territory law.

Example

Stan broke into Alice's house and stole property belonging to Alice. None of the
property was recovered. Stan is convicted of the theft of the property. The court
may make reparation orders ordering Stan to pay Alice—

e thecosts of repairing the damage caused during the break-in (see s 684); and
e thevalue of the stolen property (see s 685).
Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Reparation orders—Confiscation of Criminal Assets Act

The Childrens Court must not order a child or young person to make
reparation to a person only because the person’s property is subject
to a restraining order or forfeiture order under the Confiscation of
Criminal Assets Act 2003 (the Confiscation Act).

To remove any doubt—

(@ an amount payable under a reparation order cannot be
recovered from property that has been restrained or forfeited
under the Confiscation Act; and
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3)

D

(2

(b) a reparation order for the restoration of property cannot be
made for property that has been restrained or forfeited under
the Confiscation Act.

Notel Restrained property may be dealt with only in accordance with the
Confiscation Act (see that Act, s 19, def restraining order and s 33 (1)).
For the exclusion of restrained property from forfeiture, see the
Confiscation Act, pt 6.

Note2 For applications by a person who had an interest in forfeited property
for the property’s return or for compensation, see the Confiscation Act,
div 9.5.

In this section:

restrained—property that has been restrained under the
Confiscation Act includes—

(@) property in relation to which an application for a restraining
order has been made under that Act; and

(b) property in relation to which an application for a conviction
forfeiture order has been made under that Act; and

(c) property subject to forfeiture under that Act.

Reparation orders—notice

This section applies if the Childrens Court makes a reparation order
for achild or young person.

Note If the order is part of a combination sentence, a single notice may be
given for the sentences (see Legislation Act, s 49).

As soon as practicable after the Childrens Court makes the
reparation order, the court must ensure that written notice of the
order, together with a copy of the order, is given to—

(@) thechild or young person; and
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(b) either a parent of the child or young person or someone else
who has responsibility for day-to-day matters, or long-term
matters, for the child or young person; and

(c) the personinwhose favour the order is made.

(3) Failureto comply with this section does not invalidate the reparation
order.
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Part 7.9 Particular orders—

693

694

accommodation orders

Meaning of accommodation order—Act
Inthis Act:

accommodation order, in relation to a child or young person, means
an order made by the Childrens Court requiring the child or young
person to live at the place or with the person, whether within or
outside the ACT—

() asisstated inthe order; or

(b) asthe chief executive from time to time directs.

Accommodation orders—when cannot be made

The Childrens Court must not make an accommodation order for a
child or young person unless satisfied that—

(@) the accommodation order proposed to be made is suitable for
the child or young person; and

(b) if the order states that the child or young person isto live at a
place—the person in charge of the place agrees to
accommodate the person at the place; and

(c) if the order states that the child is to live with a person—the
person agrees to the child or young person living with the
person.

Note Also, an accommodation order cannot be made on a finding of guilt
without conviction (see s 606).
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D)

(2

3)

Accommodation orders—considerations

In deciding whether to make an accommodation order for a child or
young person, the Childrens Court must consider the following:

(@) any pre-sentence report or relevant sentencing information for
the child or young person given to the court;

(b) any medical report about the child or young person given to the
court;

(c) any evidence given by the person who prepared a pre-sentence
report for the child or young person or who gave relevant
sentencing information to the court;

(d) any evidence given by an authorised person about the child or
young person.

Subsection (1) does not limit the matters that the Childrens Court
may consider.

The Childrens Court may make, or decline to make, an
accommodation order, for achild or young person despite—

(@ any recommendation in any pre-sentence report, or indication
in relevant sentencing information, about the appropriateness
of an accommodation order for the child or young person; or

(b) any evidence given by the person who prepared any
pre-sentence report for the child or young person or who gave
relevant sentencing information to the court; or

(c) any evidence given by an authorised person.
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697

(4)

(5)

D

(2

3)

The Childrens Court must record reasons for its decision in relation
to achild or young person if—

(@) a pre-sentence report recommends, or relevant sentencing
information indicates, that an accommodation order be made
for the child or young person but the court does not make an
accommodation order; or

(b) a pre-sentence report recommends, or relevant sentencing
information indicates, that an accommodation order not be
made for the child or young person but the court makes an
accommodation order.

Failure to comply with subsection (4) (b) does not invalidate the
accommodation order.

Accommodation orders—maximum period

An accommodation order must not be longer than 3 years.

Accommodation orders—2 or more orders
This section appliesif—

(@ a child or young person is currently subject to an
accommodation order (an existing order); and

(b) the Childrens Court makes a further accommodation order
(anew order).

The Childrens Court may direct how the new order and the existing
order work together.

However, the new order must not require the child or young person
to be accommodated as stated in the order for longer than 3 years.
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Part 7.10 Particular orders—deferred

sentence orders

Division 7.10.1 Deferred sentence orders generally

698

699

Meaning of deferred sentence order—Act
Inthis Act:

deferred sentence order means an order under section 699 (2).

Deferred sentence orders generally

(1) Thissection appliesif—

(@) achild or young person has been convicted or found guilty by
the Childrens Court of an offence punishable by imprisonment;

and

(b) the court has not sentenced the child or young person for the

offence; and

(c) thechild or young person is neither serving, nor liable to serve,

aterm of commitment for another offence; and

(d) the court considers the child or young person should be given
an opportunity to address his or her criminal behaviour, and
anything that has contributed to the behaviour, before the court

sentences the child or young person for the offence; and

(e) the court is satisfied that it may release the child or young

person on bail under the Bail Act 1992.
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(2

3)

(4)

(5)

(6)

The Childrens Court may make an order (a deferred sentence order)
requiring the child or young person to appear before the court at the
time and place stated in the order to be sentenced for the offence.

Note The maximum period of the order is 1 year (see s 710).

If the Childrens Court makes a deferred sentence order for the child
or young person, the court must release the child or young person on
bail under the Bail Act 1992.

A deferred sentence order applies to all offences for which the
Childrens Court may sentence the child or young person, whether or
not they are punishable by imprisonment.

A deferred sentence order may include any condition that the
Childrens Court considers appropriate for subsection (1) (d).

Examples
see the examples to s 646 (Good behaviour orders)

Notel An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidlation Act, s 126 and s 132).

Note2 Bail may be granted subject to conditions (see Bail Act 1992, s 26).
This section is subject to this part.

Deferred sentence orders—automatic cancellation on bail
revocation

The child or young person’s deferred sentence order is automatically
cancelled if the child or young person’s bail in relation to which the
order was made is revoked.
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D)

(2

3)

(4)

Deferred sentence orders—relationship with Bail Act

A requirement in a deferred sentence order under section 699
(Deferred sentence orders—generally) or section 707 (Deferred
sentence orders—review requirements in orders) for a child or
young person to appear before the Childrens Court —

(@) does not affect a court’s power under the Bail Act 1992 to
require the child or young person to appear before the court
under that Act; and

(b) appliesto the child or young person despite the Bail Act 1992,
section 6 (2) (b) (Rightsfollowing grant of bail).

Note The Bail Act 1992, s6 (2) (b) provides a bailed person is entitled
to remain at liberty in relation to the offence until required to
appear before a court in accordance with the person’ s undertaking
to appear under that Act.

To remove any doubt, section 699 (5) does not limit, and is not
limited by, the Bail Act 1992, section 26 (Conditions on which bail
may be granted to children).

To remove any doubt, section 716 (Deferred sentence orders—
review) does not limit, and is not limited by, any provision of the
Bail Act 1992, part 6 (Review of bail decisions) about review of a
child’s or young person’s bail.

To remove any doubt, section 717 (Deferred sentence orders—
court’s powers on review) does not limit, and is not limited by, any
provision of the Bail Act 1992 about varying a child’'s or young
person’s bail conditions.
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Division 7.10.2 Deferred sentence orders—making

702

703

704

D

(2

Application—div 7.10.2

This division applies if the Childrens Court is considering whether
to make, or makes, a deferred sentence order for a child or young
person.

Meaning of deferred sentence obligations—Act

InthisAct:

deferred sentence obligations, for a child or young person—see
section 708 (Deferred sentence orders—obligations).

Deferred sentence orders—eligibility

The Childrens Court must not make a deferred sentence order for
the child or young person unless it considers that—

(@) releasing the child or young person on bail would allow the
child or young person to address his or her criminal behaviour
and anything that has contributed to the behaviour; and

(b) if the child or young person were to comply with the order, and
any bail conditions, the court might not impose as severe a
sentence for the offence.

The Childrens Court may make a deferred sentence order whether or
not it considers that the seriousness of the offence justifies a
sentence of commitment.
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D)

(2

(3)

(4)

Deferred sentence orders—suitability

In deciding whether to make a deferred sentence order for the child
or young person, the Childrens Court must consider the following:

(@) any pre-sentence report about the child or young person given
to the court;

Note The court may order a pre-sentence report under s 615.

(b) any evidence given by the person who prepared a pre-sentence
report for the child or young person;

(c) any evidence given by an authorised person about the child or
young person.

Subsection (1) does not limit the matters that the Childrens Court
may consider.

The Childrens Court may make, or decline to make, a deferred
sentence order despite—

(@ any recommendation in any pre-sentence report about the
suitability of the child or young person for a deferred sentence
order; or

(b) any evidence given by the person who prepared any
pre-sentence report for the child or young person or an
authorised person.

The Childrens Court must record reasons for its decision in relation
to achild or young person if—

(8 a pre-sentence report recommends that a deferred sentence
order be made for the child or young person but the court does
not make a deferred sentence order; or

(b) a pre-sentence report recommends that a deferred sentence
order not be made for the child or young person but the court
makes a deferred sentence order.
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707

708

(5) Failure to comply with subsection (4) (b) does not invalidate the

deferred sentence order.

Deferred sentence orders—indication of penalties

If the Childrens Court makes a deferred sentence order for the child
or young person, the court must state, in general terms—

(a) the penalty that the child or young person might receive if the
child or young person complies with the order and any bail
conditions; and

(b) the penalty that the child or young offender might receive if the
child or young person does not comply with the order or any
bail condition.

Deferred sentence orders—review requirements in orders

If the Childrens Court makes a deferred sentence order for the child
or young person, the court may require the child or young person to
appear before the court at the times (before the time stated in the
order under section 699 (2)), and at the places, stated in the order for
the purpose of reviewing the compliance of the child or young
person with the order.

Note The court may also review the bail of a child or young person at any
time, see the Bail Act 1992, s41A.

Deferred sentence orders—obligations

The obligations (the deferred sentence obligations) of a child or
young person while subject to a deferred sentence order are—

(@ to comply with the order (including any conditions of the

order); and
(b) to comply with the bail conditions of the child or young
person.
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D)

(2

(3)

(4)

Deferred sentence orders—explanation and notice

If the Childrens Court makes a deferred sentence order for a child or
young person, the court must ensure that reasonable steps are taken
to explain to the child or young person, and either a parent of the
child or young person or someone else who has responsibility for
day-to-day matters, or long-term matters, for the child or young
person, in general terms—

(@) the nature and conditions of the order and the bail of the child
or young person under the Bail Act 1992; and

(b) the obligations of the child or young person under the order
and the Bail Act 1992; and

(c) the consequences if the child or young person breaches the
obligations.

Note A child or young person may breach the obligations by failing to
comply with them (see Legidlation Act, dict, pt 1, def breach).

An explanation under subsection (1) must be in language the person
given the explanation can readily understand.

As soon as practicable after the Childrens Court makes the deferred
sentence order, the court must ensure that written notice of the
order, together with a copy of the order, is given to—

(&) thechild or young person; and

(b) either a parent of the child or young person or someone else
who has responsibility for day-to-day matters, or long-term
matters, for the child or young person.

Note The young offender must also be given written notice of any bail
conditions (see Bail Act 1992, s 34).

Failure to comply with this section does not invalidate the deferred
sentence order.
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Deferred sentence orders—period of effect

(1) A deferred sentence order must not state a time (the sentencing
time) under section 699 (Deferred sentence orders generally) that is
more than 1 year after the day the order is made.

(2) A deferred sentence order—
(a) startsontheday it is made; and
(b) ends—
(i) at the sentencing time; or

(i) if the order is earlier cancelled under section 700
(Deferred sentence orders—automatic cancellation on
baill revocation) or section 717 (Deferred sentence
orders—court’ s powers on review)—on the day the court
cancelsit.
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Division 7.10.3 Deferred sentence orders—

711

712
D)

(2

3)

713
1)

supervision

Application—div 7.10.3

This division applies if the Childrens Court (the sentencing court)
makes a deferred sentence order for a child or young person.

Deferred sentence orders—obligations breached

This section applies if a police officer believes, on reasonable
grounds, that the child or young person has breached the child’s or
young person’ s deferred sentence obligations.

The police officer may—

(@) give the child or young person written notice (an attendance
notice) requiring the child or young person to appear before a
stated court at a stated time; or

(b) arrest the child or young person without a warrant.

If the police officer arrests the young offender, the police officer
must bring the young offender before—

(@) the Childrens Court; or
(b) if the Childrens Court is not sitting—a magistrate.

Deferred sentence orders—arrest warrant

A judge or magistrate may issue a warrant for the arrest of the child
or young person if satisfied, by information on oath, that—

(@) there are reasonable grounds for suspecting that the child or
young person has breached, or will breach, any of the child's
or young person’s deferred sentence obligations; or

page 186

Children and Young People Bill 2007

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



714

(2

(3)

D)

(b) thechild or young person has failed to comply with—

(i) thereguirement in an attendance notice given to the child
or young person under section 712; or

(i) asummons under section 716.

Note For the arrest of a child or young person who breaches bail, see the Bail
Act 1992, s56A and s56B.

The warrant must—

(8 beinwriting signed by the judge or magistrate; and

(b) bedirected to al police officers or anamed police officer; and
(c) state briefly the matter on which the information is based; and

(d) order the arrest of the child or young person and bring the child
or young person before the Childrens Couirt.

If a police officer arrests the child or young person under this
section, the police officer must, as soon as practicable, bring the
young offender before—

(@) the Childrens Court; or
(b) if the Childrens Court is not sitting—a magistrate.

Note For remanding or granting bail to the child or young person, see the Bail
Act 1992.

Deferred sentence orders—notice of review

If the Childrens Court proposes to review a child’'s or young
person’s deferred sentence order, the court must give written notice
of the proposed review to—

(@) thechild or young person; and
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(b) either a parent of the child or young person or someone else
who has responsibility for day-to-day matters, or long-term
matters, for the child or young person; and

(c) thechief executive; and

(d) thedirector of public prosecutions.
The notice must set out—

(@) thereasonsfor the review; and

(b) thetime and place fixed for the review.

715 Deferred sentence orders—review

(1) The Childrens Court may review the child’s or young person’s
deferred sentence order at any time.

Note The court may also review the child’'s or young person’s bail at any
time, see the Bail Act 1992, s41A.

(2) Without limiting subsection (1), the Childrens Court may review the
deferred sentence order to consider whether the child or young
person has breached, or may breach, the child’s or young person’s
deferred sentence obligations.

(3) The Childrens Court may review the deferred sentence order—

(@ onitsown initiative; or

(b) on application by—

(i) thechild or young person; or
(ii) a parent or person who has responsibility for day-to-day
matters, or long-term matters, for the young offender; or
(iii) the chief executive; or
(iv) thedirector of public prosecutions.
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(4) A person mentioned in subsection (3) (b) may appear at areview.

716 Deferred sentence order—summons to attend court

(1) This section applies if information aleging that a child or young
person has breached any of the child’s or young person’s deferred
sentence obligations s before the Childrens Court.

(2) The Childrens Court may issue a summons directing the child or
young person to appear before the court to be dealt with under this
part.

(3) The registrar of the Childrens Court must ensure that a copy of the
summons is given to each interested person for the deferred
sentence order.

(4) Inthissection:

interested person—see section 831.
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Division 7.10.4 Deferred sentence orders—

717

718
D)

(2
3)
(4)

amendment or cancellation

Deferred sentence orders—court’s powers on review

After reviewing a young offender’s deferred sentence order, the
Childrens Court may do any of the following:

(@) take no further action;

(b) give the young offender a warning about the need to comply
with the young offender’'s deferred sentence obligations
(including any bail conditions);

(c) by order, amend any of the deferred sentence order’s
conditions;

(d) by order, cancel the deferred sentence order if—
(i) theyoung offender has applied for its cancellation; or

(if) the court is satisfied that the young offender has breached
the young offender’ s deferred sentence obligations.

Deferred sentence orders—when amendments take effect

This section applies if the Childrens Court makes an order (an
amendment order) under section 717 amending the young
offender’ s deferred sentence order’ s conditions.

The Childrens Court must record its reasons for the decision.
The amendment order must state when it takes effect.
The date of effect must be—

(@) the date when the Childrens Court gives the young offender
written notice of the amendment order; or
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(5)

(6)

1)

(2
3)
(4)

(b) if alater date of effect is stated in the amendment order—the
date stated.

As soon as practicable after the Childrens Court makes the
amendment order, the court must ensure that written notice of the
order, together with a copy of the order, is given to—

(@) theyoung offender; and

(b) either a parent of the young offender or someone else who has
responsibility for day-to-day matters, or long-term matters, for
the young offender; and

(c) thechief executive; and
(d) thedirector of public prosecutions.

Failure to comply with subsection (5) does not invalidate the
amendment order.

Deferred sentence orders—when cancellation takes effect

This section applies if the Childrens Court makes an order
(acancellation order) under section 717 (Deferred sentence
orders—court’s powers on review) cancelling the young offender’s
deferred sentence order.

The Childrens Court must record its reasons for the decision.
The cancellation order takes effect on the day it is made.

As soon as practicable after the Childrens Court makes the
cancellation order, the court must ensure that written notice of the
order, together with a copy of the order, is given to—

(@) theyoung offender; and

(b) either a parent of the young offender or someone else who has
responsibility for day-to-day matters, or long-term matters, for
the young offender; and
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720
D

(2

3)

(c) thechief executive; and
(d) thedirector of public prosecutions.

Failure to comply with subsection (4) does not invalidate the
cancellation order.

Deferred sentence orders—effect of cancellation

This section applies if the Childrens Court makes an order
(acancellation order) under section 717 (Deferred sentence
orders—court’s powers on review) cancelling the young offender’s
deferred sentence order.

The young offender’s bail in relation to which the deferred sentence
order was made is automatically revoked on the making of the
cancellation order.

The Childrens Court must sentence the young offender for all
offences for which the court may sentence the young offender,
whether or not they are punishable by imprisonment.
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Part 7.11 Other orders

721

722

(1)

2

3)

(4)

()

Meaning of fine order—Act
Inthis Act:

fine order means an order directing that a child or young person
convicted of an offence pay afine.

Fine orders—making

This section applies if a child or young person is convicted or found
guilty of an offence that is punishable by afine.

The Childrens Court may make an order directing that the child or
young person pay a fine (not greater than 50 penalty units) for the
offence.

However, before the Childrens Court makes a fine order in relation
to a child or young person, the court must consider the ability of the
child or young person to comply with the order.

The Childrens Court may make a fine order for the young offender
whether or not the offence is punishable by a fine otherwise than
under thisdivision.

If the Childrens Court makes a fine order, the court must state in the
order—

(@ theamount of the fine; and

(b) how thefineisto be paid (for example, by stated instalments at
stated times).
Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).
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(6) Inthissection:

fine—see the Magistrates Court Act 1930, section 146.

Note The Magistrates Court Act 1930, s 146 defines fine as—
(@) afinancia penalty imposed by a court for an offence; or

(b) afeeor charge payable to the Territory that isimposed by a court
in aproceeding for an offence; or

(c) costs payable to the Territory under a court order in a proceeding
for an offence; or

(d) alevy imposed under the Victims of Crime (Financial Assistance)
Act 1983; or

(e) an amount payable to the Territory under an order for reparation
under the Crimes Act 1900, s 350.

723 Fine orders—notice

(1) As soon as practicable after the Childrens Court makes a fine order
in relation to a child or young person, the court must ensure that
written notice of the order, together with a copy of the order, is
given to—

(@) thechild or young person; and

(b) either a parent of the young offender or someone else who has
responsibility for day-to-day matters, or long-term matters, for
the child or young person.

Note If the order is part of a combination sentence, a single notice may be
given for the sentences (see Legislation Act, s49).

(2) Failure to comply with subsection (1) in relation to a fine order does
not invalidate the order.
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724

D

(2

3)

(4)

Enforcement of fine orders

A fine order may be enforced by any means provided by law for the
enforcement of asimilar order of the Magistrates Court.

However—

(@ the Childrens Court must not make an order for the
imprisonment of a child or young person in default of payment
of afine; and

(b) a warrant must not be issued committing a child or young
person to prison because of the child’s or young person’s
failureto pay afine.

However, the Childrens Court may resentence the child or young
person for the offence for which the fine order was made if—

(@) the court is satisfied that all reasonable action has been taken
under the Magistrates Court Act 1930, division3.9.2
(Enforcement of fines) to secure payment of an outstanding
fine payable by the child or young person and there is no
reasonable likelihood of the fine being paid; and

(b) the outstanding fine has not been remitted under the
Magistrates Court Act 1930, section 159 (Remission).

In this section:
fine—see the Magistrates Court Act 1930, section 146.

outstanding fine—see the Magistrates Court Act 1930, section 146.

Note The Magistrates Court Act 1930, s146 defines outstanding fine to
include the fine plus any administrative fee payable for the fine.

Children and Young People Bill 2007 page 195

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



725 Driver licence disqualification orders—motor vehicle theft
(1) Thissection appliesif—

(@ a child or young person is convicted of an offence against a
territory law involving the theft of a motor vehicle; or

(b) achild or young person is convicted of an offence against the
Criminal Code, section 318 (Taking etc motor vehicle without
consent).

Example—par (a)

an offence against any of the following provisions of the Criminal Code in
relation to property that is a motor vehicle:

e  s308(Theft)

e 5309 (Robbery)

e 5310 (Aggravated robbery)

e s311 (Burglary)

e 5312 (Aggravated burglary)

Notel An exampleis part of the Act, is not exhaustive and may extend,

but does not limit, the meaning of the provision in which it
appears (see Legislation Act, s 126 and s 132).

Note2 Found guilty of an offence includes making a non-conviction
order for the offence or taking the offence into account under
S$633 (see Legidation Act, dict, pt 1).

(2) The Childrens Court may make an order (a driver licence
disqualification order) disqualifying the child or young person from
holding or obtaining a driver licence under the Road Transport
(Driver Licensing) Act 1999 for a period the court considers

appropriate.
Note The effect of disgualification is set out in the Road Transport (General)
Act 1999, s 66.

(3) To remove any doubt, this section is additional to the court’s other
powers under this Act or any other territory law, including, for
example, the road transport legidlation.

page 196 Children and Young People Bill 2007

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



726

(4)

1)

(2

In this section:
motor vehicle—see the Criminal Code, section 318 (3).

road transport legislation—see the Road Transport (General)
Act 1999, section 6.

Driver licence disqualification orders—notice

As soon as practicable after the Childrens Court makes a driver
licence disqualification order in relation to a child or young person,
the court must ensure that written notice of the order, together with a
copy of the order, is given to—

(&) thechild or young person; and

(b) either a parent of the child or young person or someone else
who has responsibility for day-to-day matters, or long-term
matters, for the child or young person; and

(c) theroad transport authority.

Note If the order is part of a combination sentence, a single notice may be
given to the child or young person for the sentences (see Legidation
Act, s49).

Failure to comply with subsection (1) in relation to a driver licence
disqualification order does not invalidate the order.
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Part 7.12 Combination sentences

727 Application—pt 7.12
This part applies if a child or young person is convicted of an
offence.

728 Combination sentences—offences punishable by

imprisonment

(1) If the offence is punishable by imprisonment, the Childrens Court
may impose a sentence (a combination sentence) consisting of 2 or
more of the following orders:

(@
(b)
(©
(d)
©)
)
(9
(h)

(i)

acommittal order;

a suspended sentence order;

an accommodation order;

agood behaviour order;

afine order;

adriver licence disqualification order;
areparation order;

a treatment order under the Drugs of Dependence Act 1989,
section 123;

an order (however described) imposing another penalty
available under any other territory law.

Examples of sentences that may be imposed

1

a sentence of 18 months as follows:

e acommittal order for 1 year (ie detention at a detention place)
e afineorder directing payment of $500 by stated instalments
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e agood behaviour order for 6 months (the remainder of the term of the
sentence) that includes a condition requiring the young offender to
undertake 100 hours of community service and a supervision condition

2 asentenceof 3yearsasfollows:
e acommittal order for 2 years (ie detention at a detention place)

e agood behaviour order for 1 year (the remainder of the term of the
sentence)

e adriver licence disquaification order for all of the sentence
3 asentence of 2 years asfollows:
e anaccommodation order for 2 years
e agood behaviour order with supervision conditions for 2 years, and a
non-association condition for 1 year

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

(2) However, the Childrens Court must not make an order that forms
part of the combination sentence unless the court would have power
to make the order otherwise than as part of a combination sentence.

729 Combination sentences—offences punishable by fine

(1) If the offence is not punishable by imprisonment, the Childrens
Court may impose a sentence (also a combination sentence)
consisting of 2 or more of the following orders:

(@) abasic good behaviour order;
Note Basic good behaviour order—see s 601.
(b) afineorder;
(c) adriver licence disqualification order;
(d) areparation order;

(e) an order (however described) imposing another penalty
available under any other territory law.
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(2) However, the Childrens Court must not make an order that forms
part of the combination sentence unless the court would have power
to make the order otherwise than as part of a combination sentence.

730 Combination sentences—start and end

For a combination sentence, the Childrens Court may set the start or
end of the period of any part of the sentence, or of any order
forming part of the sentence, by reference to anything the court
considers appropriate, including, for example—

(@) astated day; or
(b) thelapse of astated period of time; or

(c) whenever a stated event happens, or whenever the earlier or
later of 2 or more stated events happens.

Example—par (c)

a 3-year combination sentence consisting of the following orders:

e acommittal order for 2 years (ie detention at a detention place)

e agood behaviour order with a place restriction condition, stated to
start when the young offender is released from detention and to end at
the end of the 3-year term of the sentence

e adriver licence disqualification order, also stated to start whenever the

young offender is released from detention and to end at the end of the
3-year term of the commitment

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of the provision in which it
appears (see Legidation Act, s 126 and s 132).
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Part 7

731
D)

)

13 Sentencing—miscellaneous

Operation of ancillary and reparation orders
In this section:
finalised—a proceeding in relation to an appeal isfinalised if—

(@) the appeal is dismissed, withdrawn or struck out or ends
without a retrial being ordered and the period for making any
further appeal against that decision ends; or

(b) if aretria is ordered—the proceeding on the retrial is finalised
within the meaning of paragraph (a).

relevant order means—
(@ anancillary order under—
(i) section 608 (Non-conviction orders—ancillary orders); or

(if) section 634 (Ancillary orders relating to offences taken
into account in sentencing); or

(b) areparation order.
A relevant order takes effect on the day after—

(a8 the end of the period for appealing against the conviction or
finding of guilt to which the relevant order relates; or

(b) if an appea in relation to the conviction or finding of guilt is
made within the period for making the appeal—the day the
proceeding in relation to the appeal is finalised.
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3)

(4)

(5)

(6)

(")

732
N

However, an appeal court may, on application or its own initiative,
if satisfied it isin the interests of justice, order that a relevant order
take effect on a stated day earlier than the day mentioned in
subsection (2).

A court may, on application or its own initiative, by order, give any
directionsit considers appropriate for—

(@) thecustody of property to which arelevant order relates; or

(b) the giving of security, with or without sureties, for payment of
an amount under a relevant order.

If aconviction or finding of guilt is set aside—

(@) any relevant order to which the conviction or finding of guilt
relatesis set aside; and

(b) an appeal court may make any order it considers appropriate in
the interests of justice consequent on any order given under
subsection (4).

An application under this section may be made by the director of
public prosecutions or a person whose interests are affected by a
relevant order.

This section is subject to section 637 (Reopening proceedings to
correct penalty errors).

Reparation—other actions for recovery

This Act does not abolish or otherwise affect any cause of action
that anyone may have—

(a) torecover goods or property; or

(b) to recover damages for, or be indemnified against, any loss or
expense.
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(2) However, in a proceeding in relation to any loss or expense that
resulted from the commission of an offence, a court must consider
any amount paid under a reparation order in relation to the
commission of the offence.

733 Effect of failure to comply with Act

A failure to comply with this Act may be considered by an appeal
court in any appeal against sentence even if this Act declares that
the failure to comply does not invalidate the sentence.
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Chapter 8 Criminal matters—sentence

administration

Part 8.1 Detention of young offenders
generally
800 Transporting young offenders to and from court

D)

(2)

3)

801
D)

)

This section applies if a young offender is detained at a detention
place and it is necessary to transport the young offender—

(@ from the detention place to a court; or
(b) from acourt to the detention place.

The young offender must not be transported with an adult who is
under detention.

The young offender must not be placed in a room with an adult who
isunder detention.

Detaining young offenders at court

This section appliesif ayoung offender has been transported—
(@ from adetention place to acourt; or

(b) from acourt to a detention place.

The young offender may be detained at the court—

(@) before ahearing relating to the young offender; or

(b) after a hearing relating to the young offender but before the
young offender is transported to the detention place.
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802

(3) However, the young offender must not be placed in a room with an

adult who is under detention.

Unlawful absence by young offender—extension of
sentence

If a young offender is unlawfully absent from a detention place or
other place during the term of the young offender’s sentence of
commitment, the absence is not to be counted in working out the
period of the sentence served by the young offender.

Examples of unlawful absence

the young offender failsto return to a detention place as required after community
service work or approved leave

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidlation Act, s 126 and s 132).
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Part 8.2 Commitment

Division 8.2.1 Commitment—start and end of
sentences
803 Start and end of sentences—general rule

(1)

2

3)

(4)

Q)

A sentence of commitment starts—
(@ ontheday the sentenceisimposed; or

(b) if ayoung offender is not in custody—on the day the young
offender becomes subject to lawful custody.

However, subsection (1) is subject to the following provisions of
this Act:

(@) section 730 (Combination sentences—start and end);
(b) chapter 8 (Criminal matters—sentence administration).

A sentence of commitment that starts on a day starts at the
beginning of that day.

A sentence of commitment that ends on a day ends at the end of that
day.
In this section:

sentence of commitment does not include a sentence of
commitment that is fully suspended.

804 Start of sentences—backdated sentences
(1) The Childrens Court may direct that a sentence of commitment is
taken to have started on a day before the day the sentence is
imposed.
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(2) For subsection (1), the Childrens Court must take into account any
period during which the young offender has already been detained
in relation to the offence.

(3) However, subsection (2) does not apply to—
(@) aperiod of detention shorter than 1 day; or
(b) asentence of commitment shorter than 1 day; or
(c) asentence of commitment that is fully suspended; or

(d) the suspended part of a partly suspended sentence of
commitment.

(4) If the young offender is charged with a series of offences committed
on different occasions and has been in custody continuously since
arrest, the period of custody for subsection (2) must be worked out
from the time of the young offender’ s arrest.

(5) Subsection (4) applies even if the young offender is not convicted or
found guilty of—

(@) the offence for which the young offender was first arrested; or

(b) any particular offence or offencesin the series.

Division 8.2.2 Effect and operation of committal
orders
805 Application—div 8.2.2

(1) This divison applies if a court (a committing authority) makes an
order (a committal order) sentencing a young offender to
commitment that, under aterritory law, must be served by detention.
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(2) A referencein this section to a court sentencing a young offender to

806

807
D

(2

commitment includes an entity prescribed by regulation committing
the young offender.

Note ACT courts have federal jurisdiction in crimina matters (including
sentencing) under the Judiciary Act 1903 (Cwlth). See particularly that
Act, s68 (Jurisdiction of State and Territory courtsin criminal cases).

Effect of committal order
The committal order—

(a) authorises the chief executive to have custody of the young
offender under the order; and

(b) requiresthe chief executive to—
(i) taketheyoung offender into custody; and

(ii) keep the young offender under full-time detention until
released from commitment under this Act or another
territory law.

Warrant for commitment

The committing authority must issue a warrant for the commitment
of the young offender in the chief executive's custody.

The warrant—
(8 must be addressed to the chief executive; and

(b) may be signed by a person authorised by the committing
authority.

Note If a form is approved under the Court Procedures Act 2004 for a
warrant by a court, the form must be used (see that Act, s8 (2)).
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808

809

Custody of sentenced young offender

The chief executive must keep the young offender committed under
full-time detention under this Act until released under this Act or
another territory law.

Commitment not affected by lack of proper warrant

The validity of the young offender’s commitment under this Act is
not affected by any failure to issue a proper warrant of commitment,
if the commitment is in accordance with the committing authority’s
committal order.

Division 8.2.3 Commitment—multiple sentences

810

811

Definitions—div 8.2.3

In thisdivision:

existing sentence—see section 811.

fine—see the Magistrates Court Act 1930, section 146.

primary sentence—see section 811.

Application—div 8.2.3

This division applies to a sentence of commitment (a primary
sentence) imposed by the Childrens Court on a child or young
person (the young offender) if—

(a8 any of thefollowing apply in relation to the young offender:

(i) when the primary sentence is imposed, the young
offender is serving another sentence of commitment (an
existing sentence);
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812

813

D)

(2

(3)

(4)

()

(i) the young offender has been sentenced to another
sentence of commitment (also an existing sentence) but,
when the primary sentence isimposed, the other sentence
has not yet started;

(iii) the young offender is sentenced to another sentence of
commitment (also an existing sentence) in the same
proceeding; and

(b) the existing sentence is for an offence against a territory law;
and

(c) theprimary sentenceis not fully suspended.

Sentences to be concurrent

A primary sentence must be served concurrently with an existing
sentence.

Amendment of start of sentences on setting aside or
amending other sentences

If a court sets aside or amends a sentence of commitment imposed
on a young offender (whether on appeal or otherwise), the court
may amend the starting day of any other sentence that has been
imposed on the young offender by the court or another court.

If the young offender is subject to 2 or more sentences, this section
applies to each of them.

The court may amend the starting day of a sentence under this
section on its own initiative, or the application of a party to the
proceeding on the setting aside or amendment of the other sentence.

An appeal does not lie only because the starting day of a sentenceis
amended under this section.

The term of a sentence must not be amended under this section.

page 210

Children and Young People Bill 2007

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Part 8.3 Remand

814

815

816

)

(2)

Application—pt 8.3

This part applies if any of the following (a remanding authority)
orders the remand of a child or young person, or a person being
dealt with as a young person, (the young remandee) in custody
under aterritory law:

(@) acourt;
(b) amagistrate;
(c) anentity prescribed by regulation.

To remove any doubt, this part also applies to the remand of a child
or young person, or a person being dealt with as a child or young
person, (also the young remandee) during an adjournment in a
proceeding before a remanding authority, whether the remand is for
less than aday or longer.

Definitions—pt 8.3
In this part:
remanding authority—see section 814.

young remandee—see section 814.

Effect of remand order
The remanding authority’ s order for remand—

(a) authorises the chief executive to have custody of the young
remandee under the order; and
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(b) requiresthe chief executive to—
(i) taketheyoung remandee into custody; and

(i) keep the young remandee in custody under full-time
detention under the order; and

(iif) return the young remandee to the remanding authority as

required by the order.
Note For the treatment of young remandees in detention under this Act, see
$1004.
817 Warrant for remand
(1) The remanding authority must issue a warrant for the remand of the
young remandee in the chief executive's custody.
(2) Thewarrant—
(8 must be addressed to the chief executive; and
(b) may be signed by a person authorised by the remanding
authority.
Notel |If a form is approved under the Court Procedures Act 2004 for a
warrant by a court, the form must be used (see that Act, s8 (2)).
Note2 If a form is approved under s 3210 for a warrant by a remanding
authority that is not a court, the form must be used (see s 3210 (2)).
(3) Thewarrant—
(@ may state any considerations about the remand to which the
chief executive must have regard; and
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818

D

(2

3)

(4)

(b) must state when and where the remanding authority orders the
return of the young remandee to the remanding authority.

Examples of considerations—par (a)

1 the young remandee’s need for access to lawyers or other people in relation
to the proceeding before the remanding authority

2 the likelihood of the young remandee having to be brought before the
Childrens Court in some other proceeding

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Custody of young remandee
The chief executive must—

(a) keep the young remandee in custody under full-time detention
at a detention place under this Act under the order for remand;
and

(b) return the young remandee to the remanding authority as
ordered by the remanding authority.

The chief executive must ensure that the young remandee is held in
the place that the chief executive decides is the most appropriate.

However, the young remandee must not be held with an adult who is
in custody under detention.

For subsection (2)—
(8 the chief executive must have regard to the following:
(i) theremanding authority’s order for remand;

(if) any considerations about the remand stated in the warrant
by the remanding authority;

(iii) whether the young remandee is also a sentenced young
offender;
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(iv) theavailability of suitable places of custody;

(v) the practicality of moving the young remandee to and
from the place where the young remandee is detained to
satisfy the remanding authority’s order for the return of
the young remandee; and

(b) the chief executive may have regard to anything else the chief
executive considers relevant.

819 Remand not affected by lack of proper warrant

The validity of the young remandee’s remand in custody under
detention under this Act is not affected by any failure to issue a
proper warrant of remand, if the remand is in accordance with the
remanding authority’ s order for remand.
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Part 8.4 Committal—miscellaneous

820 Directions to escort officers

(1) For this chapter, the chief executive may give directions to an escort
officer in relation to a young offender or young remandee, including
directions to take the young offender or young remandee into
custody or to a place stated in the direction.

Note Escort officer—see the dictionary.

(2) Without limiting the authority that may be given by a direction
under subsection (1), the direction authorises the escort officer to
have custody of, and deal with, the young offender or young
remandee in accordance with the direction.

821 Orders to bring young offenders and young remandees
before court etc

(1) This chapter is additional to, and does not limit, any other power of
a court or other entity to require a young offender, young remandee
or other person to be brought before the court or entity.

(2) Without limiting subsection (1), the chief executive must arrange for
a young offender, young remandee or other person in the chief
executive's custody to be brought before a court or other entity in
accordance with any order or direction (however described) of the
court or entity.
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Part 8.5 Detention

Division 8.5.1 General

822 Application—pt 8.5
(1) Thispart appliesto aperson (ayoung detainee) if the person is—

(@ ayoung offender in the chief executive's custody because of
section 806 (Effect of committal order); or

(b) ayoung remandee in the chief executive's custody because of
section 816 (Effect of remand order).

(2) A reference in this part to a young offender is a reference to the
young detainee if—

(@) subsection (1) (@) appliesto the young detainee; or

(b) subsection (1) (b) applies to the young detainee but the young
offender is not a young remandee under subsection (3).

(3) A reference in this part to a young remandee is a reference to the
young detainee if—

(@) subsection (1) (b) appliesto the young detainee; and
(b) theyoung detainee—

(i) has not been convicted or found guilty of the offence for
which the young detainee is remanded in custody; or

(if) is not serving a sentence of committal by detention for
another offence.
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823
D)

(2

Definitions—Act and ch 8
In this Act:

release date, for a young offender for a commitment, means the day
the term of the sentence ends.

Note The term of a commitment includes the term of the commitment as
amended (see dict).

In this chapter:
young detainee—see section 822 (1).
young offender—see section 822 (2).

young remandee—see section 822 (3).

Division 8.5.2 Serving detention

824
N

(2)

3

(4)

Detention obligations

A young offender must serve the period of commitment set by the
sentencing court by full-time detention in accordance with this Act.

A young offender must aso comply with any requirement or
direction under this Act that applies to the young offender as a
young detainee.

A young remandee must spend the period of remand in full-time
detention in accordance with this Act.

A young remandee must also comply with any requirement or
direction under this Act that applies to the young remandee as a
young detainee.

Note A reference to an Act includes a reference to the statutory instruments

made or in force under the Act, including a regulation (see Legislation
Act, s104).
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825 Detention—chief executive directions

(1) For this chapter, the chief executive may give directions, orally or in
writing, to ayoung detainee.

(2) To remove any doubt, this section does not limit section 927 (Chief
executive directions—custody under Act).

826 Chief executive to arrange detention

(1) The chief executive must arrange for a young detainee to be
detained at a detention place.

(2) For this section, the chief executive may, in writing, direct that a
young detainee be detained at the detention place stated in the
direction.

827 Guidelines—allocation of young detainees to detention
places

(1) The chief executive may make guidelines in relation to the
allocation of young detainees to detention places.

(2) Without limiting subsection (1), guidelines may include provision
about—

(@ which detention places are to be used for accommodating
young detainees; and
(b) thetransfer of young detainees between detention places.
(3) A guidelineisanotifiable instrument.
Note A notifiable instrument must be notified under the Legidation Act.
828 Release at end of sentence

(1) A young offender must be released from commitment on the young

offender’ s release date for the sentence.
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(2

3)

(4)

1)

2

The young offender may be released from commitment at any time
on the release date.

However, if the release date is not a working day at the place of
commitment, the young offender may be released from commitment
at any time during the last working day at that place before the
release date.

Note Working day is defined in the Legislation Act, dict, pt 1.

If the young offender is released under subsection (3), the young
offender’ s sentence is taken to have ended when the young offender
is released under that subsection.

Young offender not to be released if serving another
sentence etc

A young offender must not be released under section 828 if—

(@ on the release date for the young offender’s sentence (the
current sentence), the young offender is subject to another
sentence of commitment to be served by detention; and

(b) under the other sentence, the young offender must be kept in
full-time detention on or immediately after the release date for
the current sentence.

Also, the young offender must not be released under section 828 if,
on the release date for the current sentence, the young offender is
otherwise required to be kept in custody in relation to an offence
against alaw of the Commonwealth, a State or another Territory.
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Part 8.6 Young offenders under good

behaviour orders

Division 8.6.1 Serving good behaviour orders
generally
830 Application—pt 8.6

831
D)

This part applies to ayoung offender under a good behaviour order.

Definitions—pt 8.6
In this part:

additional condition, of a young offender’s good behaviour order,
means—

(@ a condition of the order under section 646 (Good behaviour
orders); or

(b) acondition of the order imposed under—
(i) division 8.6.5 (Good behaviour orders—breach); or

(if) division 8.6.6 (Good behaviour orders—amendment and
discharge); or
(c) if acondition of the order is amended under division 8.6.5 or
division 8.6.6—the condition as amended.

core condition, of a young offender’s good behaviour order, means
a core condition under section 833.

good behaviour obligations, of a young offender subject to a good
behaviour order, means the young offender’s obligations under
section 832.

page 220

Children and Young People Bill 2007

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



832

good behaviour order—see section 646.

interested person, for a young offender’s good behaviour order,
means any of the following:

(@) theyoung offender;

(b) aparent or someone else who has responsibility for day-to-day
matters, or long-term matters, for the young offender;

(c) thechief executive;

(d) thedirector of public prosecutions.

Good behaviour obligations
A young offender must—

(@ comply with the young offender’'s good behaviour order,
including—

(i) the core conditions of the order; and
(i) any additional condition of the order; and

(b) comply with any other requirement under this Act that applies
to the young offender.

Note A reference to an Act includes a reference to the statutory instruments
made or in force under the Act, including a regulation (see Legislation
Act, s104).
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Good behaviour orders—core conditions

The core conditions of a young offender’s good behaviour order are
asfollows:

(@) theyoung offender must not commit—

(i) an offence against a territory law, or a law of the
Commonwealth, a State or another Territory, that is
punishable by imprisonment; or

(i) an offence outside Australia against a law of a place
outside Austraia that, if it had been committed in
Australia, would be punishable by imprisonment;

(b) if the young offender is charged with an offence against a law
in force in Australia or elsewhere—the young offender must
tell the chief executive about the charge as soon as possible,
but within 2 days after the day the young offender becomes
aware of the charge;

(c) if the young offender’s contact details change—the young
offender must tell the chief executive about the change as soon
as possible, but within 2 days after the day the young offender
knows the changed details;

(d) the young offender must comply with any direction given to
the young offender by the chief executive under this Act in
relation to the good behaviour order;

(e) if the good behaviour order is subject to a supervision
condition—the young offender must not leave the ACT for
more than the defined period without the chief executive's
approval;

(f) the young offender must comply with any attendance notice
given to the young offender under section 854 (Good
behaviour orders—good behaviour obligations breached);
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(2

(g) any condition prescribed by regulation that applies to the
young offender.

In this section:
contact details, for ayoung offender, means any of the following:
(@ home address or phone number;

(b) address or phone number of an educational institution the
young offender is attending;

(c) work address or phone number;

(d) mobile phone number.

defined period means 24 hours or, if another period is prescribed by
regulation, the prescribed period.

Good behaviour orders—end

A good behaviour order for ayoung offender ends—

(a) attheend of theterm of the order; or

(b) if the order is cancelled or discharged earlier under
divison8.6.5 (Good behaviour orders—breach) or
divison 8.6.6 (Good behaviour orders—amendment and
discharge)—when the cancellation or discharge takes effect.
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Division 8.6.2 Good behaviour orders—doing

community service work

Subdivision 8.6.2.1 Community service work generally

835 Definitions—Act and div 8.6.2.

(1) InthisAct:
community service work means work prescribed by regulation to be
community work.

(2) Inthisdivision:
person involved, in community service work, includes each of the
following (other than a young offender doing the work):

(@) an entity for whose benefit the work is done;
(b) an entity who directs or supervises the work;
(c) an entity that owns or occupies the premises or land where the
work is done.
836 Protection from liability for people involved in community
service work

(1) A person involved in community service work is not civilly liable to
someone (other than the young offender doing the work) for conduct
engaged in by the young offender in doing the work.

Note A person may engage in conduct by omitting to do an act (see dict,
def conduct and def engage in conduct).

(2) A person involved in community service work is not civilly liable to
the young offender for conduct engaged in by the person in relation
to the work.
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838

3)

(4)

1)

(2

Any civil liability that would, apart from this section, attach to the
person involved attaches instead to the Territory.

However, subsections (1) and (2) do not apply if—

(8 the community service work was not approved by the chief
executive; or

(b) the conduct was intended (whether by itself or with other
conduct) to cause injury, loss or damage.
Community service work not to displace employees

The chief executive must not direct or allow a young offender to do
community service work if the chief executive believes, on
reasonable grounds, that, in doing the work, the young offender
would take the place of someone who would otherwise be employed
to do the work.

No employment contract for community service work

To remove any doubt, community service work, and any
arrangement under this Act in relation to community service work,
is not taken to create a contract of employment.

In particular, a contract of employment is not taken to exist between
the following in relation to community service work by a young
offender:

(&) theyoung offender and the Territory;
(b) theyoung offender and a person involved in the work;

(c) the Territory and a person involved in the work.
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D

(2

3)

Community service work—occupational health and safety

The chief executive must ensure, as far as practicable, that the
conditions for doing community service work comply with
requirements under the Occupational Health and Safety Act 1989 in
relation to the doing of the work by employees.

In particular, the chief executive must ensure that arrangements for a
young offender to do community service work take account, as far
as practicable, of the need—

(&) to secure the health, safety and welfare of the young offender;
and

(b) to protect people at or near community service work
workplaces from risks to health or safety arising out of the
activities of the young offender.

A regulation may provide for the application of the Occupational
Health and Safety Act 1989 in relation to community service work,
including modifications of the Act in its application in relation to a
young offender doing community service work.

Subdivision 8.6.2.2 Doing community service work

840 Application—sdiv 8.6.2.2
This subdivision applies if ayoung offender’ s good behaviour order
is subject to acommunity service condition.

841 Definitions—sdiv 8.6.2.2
In this subdivision:
CE community service direction, in relation to the young offender,
means a direction given under section 843 by the chief executive to
the young offender.
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843

1)

(2

reporting officer, in relation to the young offender, means the
reporting officer stated under section 843 (2) (e) in the CE
community service direction for the young offender.

work supervisor, in relation to a young offender, means the work
supervisor stated under section 843 (2) (d) in the CE community
service direction for the young offender.

Compliance with community service condition

To comply with a community service condition of the young
offender’s good behaviour order, the young offender must comply
with the requirements of this subdivision.

Community service work—chief executive directions

The chief executive may direct the young offender, orally or in
writing, to do community service work that the chief executive
considers suitable for the young offender.

The CE community service direction must include details of the
following:

(@) the community service work the young offender must do;

(b) the place to which the young offender must report for the
work;

(c) thetime when the young offender must report;

(d) the person (if any) to whom the young offender must report
(the work supervisor);

(e) the person (the reporting officer) the young offender must tell
if—

(i) under the direction, the young offender is being required

to do work the young offender is not capable of doing; or
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(if) the direction interferes with the young offender’s normal
attendance at another place for work or at a school or
other educational institution.

(3) The CE community service direction may also include a
requirement to be satisfied when reporting to do the community
service work.

Examples of reporting requirements directed by chief executive

1 the kinds of clothing, personal possessions and other things that the young
offender must or must not have when reporting for the work

2  cleanliness when reporting for the work
Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

(4) The CE community service direction must, as far as practicable,
avoid any interference with the young offender’s normal attendance
at another place for work or at a school or other educational
institution.

844 Community service work—effect of chief executive and
other directions

(1) A CE community service direction takes effect—
(8 whenitisgiven to the young offender; or

(b) if alater date of effect is stated in the direction—on the date
stated.

(2) The young offender must comply with the CE community service
direction.

(3) However, the young offender is not required to do work the young
offender is not capable of doing.
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(4)

(5)

1)

2

The young offender must also comply with any reasonable direction
given to the young offender, orally or in writing, by the work
supervisor in relation to the community service work.

If the young offender cannot comply with a CE community service
direction, or the direction interferes with the young offender’s
normal attendance at another place for work or at a school or other
educational institution, the young offender must—

(@) tell the reporting officer stated in the direction as soon as
possible; and

(b) comply with the reporting officer’ s directions.

Examples where young offender cannot comply

1 the community service work to which the direction appliesis not available at
the place

2 itisimpracticable for the young offender to do the community service work
Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Community service work—failure to report etc
This section appliesif ayoung offender—

(@) fails to report to do community service work in accordance
with a CE community service direction; or

(b) fails to do community service work in accordance with a CE
community service direction; or

(c) failsto comply with a reasonable direction given to the young
offender by the work supervisor under section 844 in relation
to the community service work.

The chief executive may direct the young offender, orally or in
writing, not to do the community service work and to leave the place
where it was to be done.
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846 Community service work—maximum daily hours
(1) A young offender must not do, or be credited with, more than

8 hours of community service work on any day.

(2) Towork out the time spent by the young offender doing community
service work—

(@ only actua work time, and any breaks from work approved by

the work supervisor or reporting officer, is counted; and

(b) if the total work time on any day includes part of an hour—that

part is counted as 1 hour.

Examples of maximum daily hours

1 A young offender, Sunny, is scheduled to perform 8 hours of community
service work on a particular day. However, Sunny goes home sick after
performing 2 hours and 10 minutes of community service work. He must be
credited with having performed 3 hours work on that day.

2 Another young offender, Fleur, is scheduled to perform 5 hours of
community service work on that day. However, she works just 35 minutes
because of bad weather. Fleur must be credited with having performed work
for 1 hour on that day.

Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).
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848

D)

(2

Community service work—health disclosures

A young offender must tell the chief executive as soon as possible
about any change of which the young offender is aware in the young
offender’s physical or mental condition that affects the young
offender’ s ability to do community service work safely.

Examples

The indicators of unsuitability for community service set out in the Crimes
(Sentencing) Act 2005, table 90.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Community service work—reports by entities

This section applies if the Territory makes an agreement with an
entity under which the young offender may participate in
community service work for the entity.

The chief executive must ensure that the agreement requires the
entity, on the chief executive's request, to give the chief executive
written reports about the young offender’s participation in the
community service work.
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Division 8.6.3 Good behaviour orders—complying

with rehabilitation conditions

849 Application—div 8.6.3
This division applies if a young offender’s good behaviour order is
subject to arehabilitation condition.
850 Compliance with rehabilitation condition
To comply with a rehabilitation condition of a young offender’s
good behaviour order, the young offender must comply with the
requirements of this division.
851 Rehabilitation conditions—chief executive directions
(1) The chief executive may give the young offender directions, orally
or in writing, in relation to the rehabilitation condition.
(2) Without limiting subsection (1), a direction may include details of
the following:
(& the work, activities, classes or programs that the young
offender must do or attend;
(b) the place to which the young offender must report for the work,
activities, classes or programs,
(c) thetime when the young offender must report;
(d) the person (if any) to whom the young offender must report;
(e) the person the young offender must tell if—
(i) under the direction, the young offender is being required
to do work the young offender is not capable of doing; or
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(4)

852
D)

(2

(if) the direction interferes with the young offender’s normal
attendance at another place for work or at a school or
other educational institution.

A direction under this section may also include a requirement to be
satisfied when reporting to do the work, activity, class or program
required to be done under the rehabilitation condition.

Examples of reporting requirements directed by chief executive

1 the kinds of clothing, personal possessions and other things that the young
offender must or must not have when reporting for the work, activity, class
or program

2  cleanliness when reporting for the work, activity, class or program

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

A direction under this section must, as far as practicable, avoid any
interference with the young offender’s normal attendance at another
place for work or at a school or other educational institution.

Rehabilitation program providers—reports by providers

This section applies if the Territory makes an agreement with an
entity under which a young offender may participate in a
rehabilitation program provided by the entity.

The chief executive must ensure that the agreement requires the
entity, on the chief executive's request, to give the chief executive
written reports about the young offender’s participation in the
rehabilitation program.
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Division 8.6.4 Good behaviour orders—complying

853

D

(2
(3)

854

(1)

(2

3)

with supervision condition
Authorised people to report breach of good behaviour
obligations

This section applies if an authorised person believes, on reasonable
grounds, that a young offender has breached any of the young
offender’ s good behaviour obligations.

The authorised person must report the belief to the sentencing court.
A report under this section must be made in writing and set out the
grounds for the authorised person’s belief.

Good behaviour orders—good behaviour obligations
breached

This section applies if a police officer believes, on reasonable
grounds, that a young offender has breached any of the young
offender’ s good behaviour obligations.

The police officer may—

(&) give the young offender written notice (an attendance notice)
requiring the young offender to appear before a stated court at
a stated time; or

(b) arrest the young offender without a warrant.

If the police officer arrests the young offender, the police officer
must, as soon as practicable, bring the young offender before—

(@) the Childrens Court; or
(b) if the Childrens Court is not sitting—a magistrate.

Note For remanding or granting bail to the young offender, see the Bail
Act 1992.
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1)

(2

3)

Good behaviour orders—warrants for breach of good
behaviour obligations etc

A judge or magistrate may issue a warrant for a young offender’s
arrest if satisfied, by information on oath, that—

(@) there are reasonable grounds for suspecting that the young
offender has breached, or will breach, any of the young
offender’ s good behaviour obligations; or

(b) theyoung offender has failed to comply with—

(i) the requirement in an attendance notice given to the
young offender under section 854; or

(i) asummons under section 856.
The warrant must—
(8 beinwriting signed by the judge or magistrate; and
(b) bedirected to al police officers or anamed police officer; and
(c) state briefly the matter on which the information is based; and

(d) order the young offender’s arrest and bringing the young
offender before the sentencing court.

If a police officer arrests the young offender under the warrant, the
officer must, as soon as practicable, bring the young offender
before—

(@) the sentencing court; or

(b) if the sentencing court is not sitting—a magistrate.

Note For remanding or granting bail to the young offender, see the Bail
Act 1992.
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856 Good behaviour orders—summons to attend court

(1) This section applies if information alleging that a young offender
has breached any of the young offender’'s good behaviour
obligations is before the Childrens Court.

(2) The Childrens Court may issue a summons directing the young
offender to appear before the court to be dealt with under this part.

(3) The registrar of the Childrens Court must ensure that a copy of the
summons is given to each interested person for the good behaviour
order.
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Division 8.6.5 Good behaviour orders—breach

857

858

(1)

2

3)

(1)

2

Offence committed while under good behaviour order

If the Supreme Court finds a young offender guilty of an offence
committed during the term of the young offender’s good behaviour
order, the court may deal with the young offender under this part for
breach of the young offender’ s good behaviour obligations.

If the Childrens Court finds a young offender guilty of an offence
committed during the term of the young offender’s good behaviour
order, and the order was made or changed by the Supreme Court,
the Childrens Court must, in addition to dealing with the young
offender for the offence, commit the young offender to the Supreme
Court to be deat with under this part for breach of the young
offender’ s good behaviour obligations.

For subsection (2), a magistrate may remand the young offender in
custody until the young offender can be brought before the
Childrens Court.

Note For remanding or granting bail to the young offender, see the Bail
Act 1992.

Court powers—breach of good behaviour obligations
This section appliesif—

(@ acourt is satisfied a young offender has breached any of the
young offender’ s good behaviour obligations; and

(b) section 860 (Cancellation of good behaviour order with
suspended sentence order) does not apply to the young
offender’ s good behaviour order.

The court may do 1 or more of the following:

() take no further action;
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3)

(4)

(5)

(6)

(b) give the young offender a warning about the need to comply
with the young offender’ s good behaviour obligations;

(c) give the chief executive directions about the young offender’s
supervision;

(d) amend the good behaviour order;

(e) cancel the order.

Examples—par (d)
impose or amend an additional condition of the order, or amend the term of the
order

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

If the court cancels the good behaviour order, the court must—

(@) if section 859 applies to the young offender’s good behaviour
order—deal with the young offender under that section; or

(b) in any other case—re-sentence the young offender for the
offence for which the good behaviour order was made (the
relevant offence).

This Act applies to the re-sentencing in the same way that it applies
to the sentencing of a young offender on conviction for the relevant
offence.

The court’s powers under this section are subject to section 862
(Good behaviour orders—Ilimitations on amendment or discharge).

To remove any doubt, a young offender re-sentenced by a court
under this section has the same right of appeal as the young offender
would have had if sentenced by the court on being convicted of the
relevant offence.
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860

1)

2

3)

D

(2)

Cancellation of good behaviour order made as
non-conviction order

This section applies if—

(@) a young offender’s good behaviour order was made under
section 606 (Non-conviction orders—general); and

(b) acourt cancels the order under section 857.
The court must—

(@) convict the young offender of the offence for which the good
behaviour order was made; and

(b) sentence the young offender for the offence.

This Act applies to the sentencing in the same way that it applies to
the sentencing of ayoung offender on conviction for the offence.

Cancellation of good behaviour order with suspended
sentence order

This section appliesif—

(@) a young offender’s good behaviour order was made under
section 644 (3) (Suspended sentences) on the young offender’s
conviction for an offence; and

(b) acourt is satisfied the young offender has breached any of the
young offender’ s good behaviour obligations.

The court must cancel the good behaviour order and either—
(a8 impose the suspended sentence imposed for the offence; or

(b) re-sentence the young offender for the offence.
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3)

(4)

This Act applies to the re-sentencing in the same way that it applies
to the sentencing of ayoung offender on conviction for the offence.

Example

The Childrens Court convicted Desmond of an offence. The court sentenced
Desmond to commitment for 6 months for the offence and made a suspended
sentence order for the entire sentence of commitment. The court also made a
good behaviour order for the 6-month period. Desmond breaches the good
behaviour order. In re-sentencing Desmond, the court may impose a sentence of
commitment.

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

To remove any doubt, a young offender re-sentenced by a court
under this section has the same right of appeal as the young offender
would have had if sentenced by the court on being convicted of the
offence.
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Division 8.6.6 Good behaviour orders—amendment

861

D)

(2

3)

(4)

and discharge

Court powers—amendment and discharge of good
behaviour orders

A court may, by order—
(8 amend ayoung offender’s good behaviour order; or
(b) discharge ayoung offender’ s good behaviour order.

Example—par (a)
The court may impose or amend an additional condition of the order, or amend
the term of the order.

Example—par (b)
The court is satisfied that the conduct of the young offender makes it unnecessary
that the young offender continue to be bound by the order.

Notel An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Note2 Amend includes omit or substitute (see Legislation Act, dict, pt 1,
def amend).

The court may act under this part—
(8 onitsown initiative; or

(b) on application by an interested person for the good behaviour
order.

The amendment of the good behaviour order takes effect as stated in
the court order.

This section is subject to section 862.

Children and Young People Bill 2007 page 241

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



862

1)

(2

3)

(4)

Q)

Good behaviour orders—limits on amendment and
discharge

A court must not amend a young offender’ s good behaviour order—

(@) to increase the number of hours of community service work to
be done under the order; or

(b) for an order mentioned in section 606 (Non-conviction
orders—general)—to extend the term of the order beyond
3years.

A court may not amend a young offender’s good behaviour order in
away that would be inconsistent with a core condition of the order.

If the Supreme Court made, or amended, a young offender’s good
behaviour order, the Childrens Court must not amend the order in a
way that would be inconsistent with the order as made, or amended,
by the Supreme Court.

However, subsection (3) does not apply to a requirement, incidental
to a proceeding before the Childrens Court, that is not inconsistent
with the substance of the good behaviour order as made, or
amended, by the Supreme Court.

If the Supreme Court made or amended a young offender’s good
behaviour order, the Childrens Court must not discharge the order.

page 242

Children and Young People Bill 2007

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Division 8.6.7 Good behaviour—miscellaneous

863

D

(2

864

Good behaviour order proceedings—rights of interested
people

An interested person for a good behaviour order may appear before
acourt in aproceeding under this chapter.

A court must give each interested person for a good behaviour order
(whether or not the person appeared before the court)—

(&) written notice of the court’s decision; and

(b) acopy of any order or direction by the court.

Good behaviour orders—court powers after end

The Childrens Court may act under this part in relation to anything
arising during the term of a good behaviour order, even if the term
of the order has ended.
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Part 8

865

866
D)

(2)

3)

T Accommodation orders

Accommodation orders—contraventions

A person in relation to whom an accommodation order is in force
contravenes the order—

(@) if the order is an order that the person live at the place the chief
executive decides—if the person contravenes the reasonable
lawful directions of the person in charge of the place; or

(b) if the order isan order that the person be placed in the care of a
suitable person—if the person contravenes the reasonable
lawful directions of the person.

Accommodation orders—resentencing for breach
This section applies to a child or young person if—

(@) the child or young person is the subject of an accommodation
order (the original order); and

(b) while the order is in force, the child or young person
breaches—

(i) the order; or
(i) acondition of the order.

The Childrens Court may resentence the child or young person for
the offence in relation to which the original order was made.

In resentencing a child or young person under subsection (2), the
Childrens Court must, in addition to any other matters that the court
considers should be taken into account, take into account—

(@) thefact that the original order was made; and
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(b) anything done under the original order; and

(c) any other order made for the offence for which the origina
order was made and anything done under that other order.

(4) The Childrens Court may only make an order when resentencing the
child or young person imposing a penalty that, when taken together
with a penalty previously imposed for the offence for which the
original order was made, is no greater than the maximum penalty
the court could have imposed for that offence.
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Part 8.8 Victim and young offender
information

867 Definitions—pt 8.8
In this part:

registered victim, of a young offender, means a victim of the young
offender about whom information is entered in the victim’ s register.

victims register means the register under section 869.

868 Meaning of victim—Act
(1) ForthisAct, each of the following isavictim of ayoung offender:

(@) a person (a primary victim) who suffers harm because of an
offence by the young offender;

(b) if a primary victim dies because of an offence by the young
offender—a person who was financially or psychologically
dependent on the primary victim immediately before the
primary victim's death.

(2) Inthissection:
because of, an offence—see section 622.

harm—see section 622.

869 Victims register
(1) The chief executive must maintain a register of victims of young
offenders.
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870

(2

(3)

(4)

(5)

)

)

The chief executive must enter in the register information about a
victim of ayoung offender that the victim, or someone acting for the
victim, asks the chief executive to enter in the register.

As soon as practicable after entering the victim’s information in the
register, the chief executive must give the victim information, orally
or in writing, about the rights of registered victims to information
under section 870 about young offenders who are sentenced.

If the victim is a child under 15 years old, the chief executive may
give the information to someone who has responsibility for
day-to-day matters, or long-term matters, for the victim.

Subsection (4) does not limit the cases in which the chief executive
may give information to a person acting for avictim.

Disclosures to registered victims about sentencing and
release

This section applies in relation to a child or young person (the
young person) who has been charged with an offence if the offence
has been dealt with by the Childrens Court.

The chief executive may disclose non-identifying information about
the sentencing, release or non-conviction of the young person to a
registered victim of the young person.

Examples of disclosures of non-identifying information about sentencing or
release

1 any non-association order or place restriction order that applies to the young
offender

2 if the young offender is under a good behaviour order—the place where the
young offender may do community service work or attend a rehabilitation
program

3 if theyoung offender is serving a sentence of commitment:

(8 the detention place where the young offender is detained
(b) theyoung offender’s classification in detention
(c) thetransfer of the young offender between detention places
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3)

(4)

(5)

(d) the death or escape of, or any other exceptional event relating to, the
young offender

(e) if theyoung offender isto be released from a detention place—the date
of release and the suburb (but not the street or street address) where the
young offender intends to live after release

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

If the victim is a child under 15 years old, the chief executive may
give the information to someone who has responsibility for
day-to-day matters, or long-term matters, for the victim.

Subsection (3) does not limit the cases in which the chief executive
may give information to a person acting for avictim.

In this section:

identifying information, for a young person, means the young
person’ s name and home address.

non-identifying information, for ayoung person—

(@ means information other than identifying information for the
young person; and

(b) includes the young person’s suburb.
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Part 8.9 Remissions and pardons

871

872

(1)

2

3)

(4)

()

Meaning of remissions advisory board—pt 8.9
In this part:

remissions advisory board means the Remissions Advisory Board
established under section 873.

Reduction of time to be spent in detention place

This section applies if a child or young person has been committed
to adetention place for a period (the period of commitment).

The chief executive may reduce the period of commitment by not
more than 1/3.

However, the chief executive must not reduce the period of
commitment, or part of the period of commitment, if the Childrens
Court has ordered that the period or part not be reduced.

Note The Childrens Court may order that a period of commitment, or part of
aperiod of commitment, not be reduced under s 613.

In deciding whether to reduce the period of commitment, the chief
executive must ask for, and consider, the recommendations of the
remissions advisory board.

If the chief executive makes a decision in relation to a young
offender that is inconsistent with the recommendations of the
remissions advisory board, the chief executive must give a written
explanation of the decision to—

(@) thechild or young person; and

(b) thechild’s or young person’s lawyer (if any); and
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873

874

D)
(2

3)

(4)

1)

(c) someone who has responsibility for day-to-day matters, and
long-term matters, for the child or young person; and

(d) theremissions advisory board.

Remissions advisory board
The Remissions Advisory Board is established.

The remissions advisory board consists of 3 members appointed by
the Minister.

Notel For the making of appointments (including acting appointments), see
the Legidlation Act, pt 19.3.

Note2 Certain Ministerial appointments require consultation with an Assembly
committee and are disallowable (see Legislation Act, div 19.3.3).

However, the Minister must not appoint a person as a remissions
advisory board member unless satisfied that the person has the
experience or expertise in relation to the health and welfare of
children and young people to allow the person to exercise the
functions of a board member.

An appointment as a member of the remissions advisory board must
not be for longer than 2 years.

Note A person may be reappointed to a position if the person is eligible to be
appointed to the position (see Legidation Act, s208 and dict, pt 1, def
appoint).

Ending appointment of remissions advisory board
members

The Minister may end a person’s appointment as a member of the
remissions advisory board—

(@) if the person contravenes aterritory law; or

(b) for misbehaviour; or
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875

876

(2

(c) if the person becomes bankrupt or executes a persona
insolvency agreement; or

(d) if the person is convicted in Australia of an indictable offence;
or

(e) if the person is convicted outside Australia of an offence that,
if it had been committed in the ACT, would be an indictable
offence.

The Minister must end the person’ s appointment as a member of the
remissions advisory board—

(@) for physical or mental incapacity, if the incapacity substantially
affects the exercise of the person’s functions; or

(b) if the person fails to take al reasonable steps to avoid being
placed in a position where a conflict of interest arises during
the exercise of the person’s functions.

Note A person’s appointment also ends if the person resigns (see Legidlation
Act, s210).

Function of remissions advisory board

The function of the remissions advisory board is, if asked, to make
recommendations to the chief executive about whether a young
person’s period of detention should be reduced and, if the board
recommends that the period should be reduced, how much it should
be reduced.

Remission and reduction of certain penalties

If a penalty is imposed on a child or young person convicted or
found guilty of an offence, the Executive may, in writing—

(@) if the penadlty is a fine or other financial penalty—reduce or
remit the penalty; or
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(b) if the penaty is a forfeiture of property or committal
sentence—remit the penalty.

Note Reduction of sentences of commitment is dealt with in s 872.

877 Grant of pardons

(1) The Executive may, in writing, pardon a child or young person in
relation to an offence of which the child or young person has been
convicted or found guilty.

(2) The pardon discharges the child or young person from any further
consequences of the conviction or finding of guilt for the offence.

878 Prerogative of mercy
The prerogative of mercy is not affected by this Act.
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Chapter 9 Criminal matters—transfers

Part 9.1 Transfers within ACT
Division 9.1.1 Important concepts—pt 9.1
900 Definitions—pt 9.1

In this part:
person responsible, in relation to a young detainee, means—

(@) a person who has responsibility for day-to-day matters, or
long-term matters, for the young detainee; or

(b) a person who has the temporary control of the young detainee
(whether or not the person has the custody of the young
detainee); or

(c) aperson who had the temporary control of the young detainee
immediately before the young detainee was detained under this
Act.

transfer direction means a direction for the transfer of a young
detainee under section 901.

young detainee means—
(@) ayoung offender; or
(b) achild or young person remanded in custody; or

(c) aperson being dealt with as a child or young person under this
Act who has been remanded in custody.

Children and Young People Bill 2007 page 253

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



901
D)

(2

(3)

902
D)

(2)

Transfer directions

The chief executive may, in writing, direct that a young detainee be
transferred from one place to another.

Example

1 direction that a young detainee be transferred from a detention place to a
health facility and back from the health facility to the detention place on
discharge

2 direction that a young detainee be transferred from one detention place to
another

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

However, the chief executive must not make a transfer direction for
ayoung detainee unless—

(@) theyoung detainee agreesto the transfer; or

(b) this part otherwise allows the chief executive to make the
direction.

A transfer direction is sufficient authority for a police officer or
someone else authorised by the chief executive to take the young
detainee to the place to which the young detainee is to be
transferred.

Directions to escort officers

For this part, the chief executive may give directions to an escort
officer in relation to a young detainee, including directions to take
the young detainee into custody or to a place stated in the direction.

Without limiting the authority that may be given by a direction
under subsection (1), the direction authorises the escort officer to
have custody of, and dea with, the young detainee in accordance
with the direction.
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903

D

(2

Orders to bring young detainee before court etc

This part is additional to, and does not limit, any other power of a
court or other entity to require a young detainee or other child or
young person to be brought before the court or entity.

Without limiting subsection (1), the chief executive must arrange for
a young detainee or child or young person in the chief executive's
custody to be brought before a court or other entity in accordance
with any order or direction (however described) of the court or
entity.

Division 9.1.2 Escorting young detainees

904

Other powers not limited

To remove any doubt, this division is additiona to, and does not
limit, any other provision relating to the escorting of young
detainees under aterritory law or a law of the Commonwealth or a
State.

Examples of other provisions

1 The Crimes (Sentence Administration) Act 2005, pt 3.3 (Committal—
mi scellaneous)—

e 520 (Directionsto escort officers)
e 521 (Ordersto bring offender or remandee before court etc)
2 A law of aState relating to the escort of prisoners through the ACT.
Notel An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Note2 Stateincludesthe Northern Territory (see Legislation Act, dict, pt 1).
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905

1)

(2

3)

Escorting arrested children and young people to court
etc

This section appliesif an arrested child or young person—

(@) hasnot been released on bail; and

(b) isin police custody; and

(c) isrequired by law to be brought before a court or tribunal.

A police officer may require an escort officer to bring the child or
young person before the court or tribunal.

The escort officer must bring the child or young person before the
court or tribunal and, for that purpose, may—

(a) takethe child or young person into custody; and

(b) arrange for the child or young person to be detained under this
Act until the child or young person is brought before the court

or tribunal.
906 Custody etc during proceedings
Subject to any order or direction of a court, an escort officer who is
required to bring a child or young person to a court must, as far as
practicable—
(@) ensure the safe custody and welfare of the child or young
person for the purposes of the proceeding; and
(b) ensure that the child or young person does not obstruct or
hinder the proceeding.
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908

D

(2)

Executing warrants of commitment or remand etc

The chief executive may make escort officers available to attend at a
court or tribunal—

(@) totakeachild or young person into custody; or
(b) toarrangefor achild or young person to be kept in custody; or
(c) totransfer or otherwise deal with achild or young person.

An order or direction of the court or tribunal addressed to all
escorts—

(a) istaken to be addressed to each escort; and
(b) may be executed by any escort.

Custody of escorted children and young people

A child or young person in the custody of an escort officer as
mentioned in this part is also taken to be in the chief executive's
custody and in detention.

Division 9.1.3 Transfers between detention places

909

1)

Transfers between detention places on application

A young detainee, or a person responsible for the young detainee,
may apply for the transfer of the young detainee from one detention
place to another.

Notel The chief executive may make atransfer direction under s 901.

Note2 If aformis approved under s 3210 for this provision, the form must be
used.
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(2

3)

(4)

910

The chief executive may make atransfer direction on the application
if the chief executive reasonably believes that the transfer is
appropriate, having regard to all the circumstances, including—

(@) the place or intended place of residence of anyone who has
responsibility for day-to-day matters, or long-term matters, for
the young detainee; and

(b) the present and future education, training or employment of the
young detainee; and

(c) themedical needs of the young detainee; and
(d) the safety, health and welfare of the young detainee.

In deciding whether to make a transfer direction, the chief executive
may, in writing, ask for necessary information from—

(a) theyoung detainee; or
(b) aperson responsible for the young detainee.
The chief executive may refuse to make a transfer direction if

information sought under subsection (3) is not supplied within the
time stated by the chief executive.

Transfer directions because of behaviour

The chief executive may make a transfer direction for a young
detainee at a detention place if the chief executive reasonably
believes that the young detainee's behaviour in the detention place
places at risk the safety, health or welfare of others detained in the
place, or of the staff of the place.
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Division 9.1.4 Transfers to health facilities

911

(1)

)

3)

(4)

()

Transfers to health facilities

The chief executive may direct that a young detainee be transferred
to a health facility at a detention place, or outside a detention place,
if the chief executive believes, on reasonable grounds, that it is
necessary or prudent for the young detainee to receive heath
services at the facility.

Note Health facility—see the dictionary.

The chief executive must have regard to the advice of a health
professional when considering whether to make a direction under
subsection (1).

The chief executive may direct an escort officer to escort the young
detainee to or from the health facility, or while at the facility.

The young detainee may be discharged from the health facility only

if—

(@) the health professional in charge of the young detainee’s care
approves the discharge; or

(b) the chief executive directs that the young detainee be removed
from the facility.

Example of direction for removal of young detainee from health facility
where the young detainee is a danger to the safety of people at the facility

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of the provision in which it
appears (see Legidation Act, s 126 and s 132).

For chapter 12 (Criminal matters—discipline at detention places),
this section is taken to provide an entitlement for each young
detainee in relation to health care.
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Division 9.1.5 Transfers of young offenders who

become adults

912 Application—div 9.1.5
This division applies to a young offender serving a sentence of
commitment at a detention place who is an adult.
913 Transfers to correctional centres
(1) The chief executive may, on the chief executive’s own initiative or
on application, direct that a young offender to whom this division
applies be transferred to a correctional centre.
(2) Indeciding whether to direct that a young offender be transferred to

a correctional centre, the chief executive must consider the

following:

(@) theyoung offender’s maturity;

(b) theyoung offender’s apparent mental capacity;

(c) whether the young offender is likely to be vulnerable in a
correctional centre;

(d) the availability of services or programs appropriate for the
young offender at the correctional centre;

(e) whether the young offender is more likely to be rehabilitated in
the detention place or correctional centre;

(f) the behaviour of the young offender, particularly if it presentsa
risk to the safety of young detainees and staff at the detention
place.
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915

D

(2

1)

(2

3)

Twenty-one year olds etc

A young offender who is 21 years old or older cannot be detained at
a detention place, but must be detained at a correctional centre.

The chief executive must give the directions necessary to ensure that
a young offender at a detention place who turns 21 years old is
transferred to a correctional centre.

Effect of transfer directions for adult young offenders

This section applies if the chief executive gives a transfer direction
under section 913 for a young offender who is an adult.

The chief executive may direct an escort officer to escort the young
offender from the detention place to the correctional centre.

The young offender must be dealt with as an adult once the young
offender is taken to the correctional centre.
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Part 9.2 Interstate transfers

Division 9.2.1 Interstate transfer generally

916

Definitions—pt 9.2
In this part:

Minister of a State, for a provision, includes a person authorised by
aMinister of the State to do the thing provided for in the provision.

person responsible, for ayoung detainee, means—

(@) a parent of the young detainee or someone else who has
responsibility for day-to-day matters, or long-term matters, for
the young detainee; or

(b) a person who has the temporary control of the young detainee
(whether or not the person has custody of the young detainee);
or

(c) a person who had temporary control of the young detainee
immediately before the young detainee was detained under this
Act.

recelving State means the State to which a young detainee is
transferred.

sending State means the State from which a young detainee is
transferred.

transfer agreement—see section 917.

transfer escort means a person who is authorised under a transfer
agreement, transfer arrangement or transfer order to take and keep
temporary control of ayoung detainee.

transfer order—see section 923.
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917

918

D)

(2

3)

(4)

(1)

young detainee means—

(@ achild or young person remanded in custody and not admitted
to bail; or

(b) ayoung offender.

General agreements with other jurisdictions

The Minister may enter into an agreement (a transfer agreement)
with a Minister of a State providing generally for the transfer of
young detainees—

(@ fromortothe ACT; or
(b) through the ACT from a State to another State.
Note Minister of a State has an extended meaning—see s 916.

A transfer agreement relating to a State must not be entered into
unless a declaration under subsection (3) has been notified under the
Legidation Act in relation to the State.

The Minister may, in writing, declare that a State has enacted
legislation dealing with the interstate transfer of young detai nees.

Both of the following are notifiable instruments:
(@) atransfer agreement;

(b) adeclaration under subsection (3).
Note A notifiable instrument must be notified under the Legidation Act.

Transfer arrangements—general

If a transfer agreement with a Minister of a State is in force, the
chief executive may make an arrangement (atransfer arrangement)
with the Minister for the transfer of a particular young detainee—

(@ fromthe ACT tothe State; or
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(b) tothe ACT from the State.

Note Minister of a State has an extended meaning—see s 916.

(2) The chief executive may aso make a transfer arrangement with the
Minister to fix amistake in atransfer arrangement.

(3) The chief executive may only make a transfer arrangement for a
particular young detainee from the ACT to a State in the
circumstances mentioned in section 919.

919 Power to arrange for transfers

(1) The chief executive may make a transfer arrangement for the
transfer of ayoung detainee from the ACT to a State—

(@ on application by the young detainee or a person responsible
for the young detainee; or

(b) if the chief executive has responsibility for day-to-day matters,
or long-term matters, for the young detainee.

(2) However, the chief executive may only make a transfer arrangement
for the transfer of ayoung detainee from the ACT to a State if—

(@) the chief executive reasonably believes that the transfer is
appropriate, having regard to al the circumstances,
including—

(i) the place or intended place of residence of the parents of
the young detainee and other people (if any) who have
responsibility for day-to-day matters, or long-term
matters, for the young detainee, or the young detainee's
relatives; and

(if) the present and future education, training or employment
of the young detainee; and

(iii) the medical needs of the young detainee; and
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(3)

(4)

(5)

(iv) thesafety, health and welfare of the young detainee; and
(b) either—
(i) theyoung detainee agreesto the transfer; or

(i) the chief executive decides that the particular
circumstances of the case indicate that the transfer should
be arranged without the young detainee’ s agreement; and

(c) the young detainee has been given independent legal advice
about the effect of the transfer arrangement; and

(d) the chief executive is satisfied that there is no appeal pending
against an order of a Childrens Court to which the young
detainee is subject.

In deciding whether to arrange for the transfer of a young detainee
on an application under subsection (1) (a), the chief executive may
ask the following people for relevant information:

(a) theyoung detainee;
(b) aperson responsible for the young detainee.

The chief executive may refuse to make a transfer arrangement if
information asked for is not supplied within than the reasonable
time stated by the chief executive.

The chief executive may make a transfer arrangement to transfer a

young detainee from the ACT to a State other than under

subsection (1) if—

(@) theyoung detaineeis detained in a detention place; and

(b) the chief executive reasonably believes that the behaviour of
the young detainee in the detention place puts at risk the safety,

health or welfare of other people detained in the detention
place or of staff of the detention place; and
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920

921
D)

(c) the young detainee has been given independent legal advice
about the effect of the transfer arrangement; and

(d) the chief executive is satisfied that there is no appeal pending
against an order of the Childrens Court to which the young
detainee is subject.

This section does not apply to a transfer arrangement to fix a
mistake.

Transfer arrangements—facilities must be adequate

A transfer arrangement for the transfer of a young detainee from a
State to the ACT may be made only if the chief executiveis satisfied
that there are adequate facilities in the ACT for the young detainee
to be accepted and dealt with as provided in the transfer
arrangement.

Transfer arrangements—content

A transfer arrangement for the transfer of a young detainee from or
to the ACT must—

(8 beinwriting; and

(b) provide for the acceptance of, and means of dealing with, the
young detainee in the receiving State; and

(c) state each order of a court of the sending State to which the
young detainee is subject (including an order required by a
previous transfer arrangement with the Territory or with a State
to be treated as having been made by a court of the sending
State).
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(2) For each order mentioned in subsection (1) (c), the transfer
arrangement must state—

@

(b)

(©

(d)

the way that the order must operate in the receiving State,
which must be as similar as possible to the way that it would
operate in the sending State if the transfer arrangement were
not made; and

the maximum time for which the order may operate, which
must not be longer than the maximum time for which it could
operate in the sending State if the transfer arrangement were
not made; and

any entittement of the young detainee to a reduction in
detention in the sending State and how that entitlement must
operate in the receiving State, which must be as similar as
possible to the way that it would operate in the sending State if
the transfer arrangement were not made; and

that a young detainee who is subject to a nonprobation period
may be treated as being subject to an equivalent nonparole
period, if the laws of the receiving State do not provide for
nonprobation periods.

(3) A reference in this section to an order of a court is areference to a
sentence, detention, probation, parole or other order, that could be
made or imposed by the court.

)

Notice of transfer of young detainees from ACT to State

This section applies if the chief executive makes a transfer
arrangement for the transfer of a young detainee from the ACT to a
State.
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(2

(3)

D

Not later than 2 weeks after the day the chief executive makes the
transfer arrangement, the chief executive must prepare a written
notice of details of the transfer arrangement and give it to—

(@) thereevant standing committee; and
(b) the Chief Magistrate; and

(c) thepublic advocate.

In this section:

relevant standing committee means—

(@) the standing committee of the Legidlative Assembly nominated
by the Speaker for this section; or

(b) if no nomination under paragraph (a) is in effect—the standing
committee of the Legidative Assembly responsible for the
consideration of legal issues.

Transfer orders

If the chief executive makes a transfer arrangement under this Act
for the transfer of a young detainee from the ACT to a State in the
temporary control of a transfer escort, the chief executive must
make a written order (atransfer order) that—

(@) directs the person who has temporary control of the young
detainee to deliver the young detainee to the temporary control
of the transfer escort; and

(b) authorises the transfer escort to take and keep temporary
control of the young detainee for the purpose of transferring
the young detainee to the place in the receiving State, and to
the temporary control, mentioned in the transfer arrangement.
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926

(2

1)

(2

D

The authority given to a transfer escort by a transfer order is given
only to atransfer escort who is—

(@) apolice officer; or

(b) acorrections officer; or

(c) aperson appointed by the chief executive; or

(d) a person acting as a transfer escort with the approva of the
chief executive.

Temporary custody pending interstate transfer

If the chief executive makes a transfer arrangement under this Act
for the transfer of a young detainee from the ACT to a State in the
temporary control of a transfer escort mentioned in section 923 (2),
the young detainee may be detained in a detention place until the
young detainee is delivered to the transfer escort.

Transfer to ACT in temporary control of transfer escort

This section applies if, under a transfer arrangement for the transfer
of a young detainee to the ACT, a transfer escort authorised under
the transfer arrangement brings the young detainee into the ACT.

While in the ACT, the transfer escort is authorised to take and keep
temporary control of the young detainee to transfer the young
detainee to the place in the ACT, and to the temporary control,
stated in the transfer arrangement.

Offence—escapes during transfer
A person commits an offence if—
(@) acommittal order has been made against the person; and

(b) the personisintemporary control under atransfer arrangement
made for the person’ s transfer from the ACT to a State; and
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(2

(3)

928
1)

(c) the person escapes from that temporary control while the
person isnot inthe ACT or the receiving State.

Maximum penalty: committal to a detention place for 6 months.

Absolute liability appliesto subsection (1) (a) and (b).

Chief executive directions—custody under Act

For this Act, the chief executive may give a direction to a person
who isin the chief executive' s custody under this Act.

Without limiting subsection (1), the chief executive may give a
direction that the chief executive considers necessary for any of the
following:

(@) thewelfare or safe custody of the person or anyone elsg;
(b) the security or good order of a detention place;

(c) ensuring compliance with any requirement under this Act or
any other territory law.

A direction may be given orally or in writing and may apply to a
particular person or 2 or more people.

Evidentiary certificates—custody

A certificate that appears to be signed by the chief executive that
states any of the following is evidence of the matter:

(a) that a stated person was, or was not, subject to detention on a
stated day;

(b) that a stated person was, or was not, in the chief executive's
custody on a stated day;

(c) that a stated young offender subject to full-time detention did
not comply with a stated obligation of the detention;
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(2

3)

(4)

(d)

(€)

(f)

(9)

(h)
(i)

()

(k)

that a stated young offender’s release from commitment on a
stated day was authorised by alicence;

that a stated young offender released from commitment on
licence did not comply with a stated condition of the release;

that the chief executive gave a stated direction to a stated
person on a stated day;

that a stated person did not comply with a stated direction by
the chief executive on a stated day;

that a stated decision was made by the board on a stated date;

that a stated person did, or did not, occupy a position under this
Act on a stated day;

that a stated instrument under this Act was, or was not, in force
on a stated day;

that a stated instrument is a copy of an instrument made, given,
issued or received under this Act.

A certificate mentioned in subsection (1) may state a matter by
reference to a date or period.

A certificate of the results of the analysis of a substance under this
Act, signed by an anayst, is evidence of the facts stated in the
certificate.

Note

Analyst—see the dictionary.

A court must accept a certificate or other document mentioned in
this section as proof of the matters stated in it if there is no evidence
to the contrary.
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(5) However, the following certificates must not be admitted in
evidence by a court unless the court is satisfied that reasonable
efforts have been made to serve a copy of the certificate on the
person concerned:

(8) acertificate about a matter mentioned in subsection (1) (c), (d),
(e) or (9) to (i);
(b) acertificate mentioned in subsection (3).
Division 9.2.2 Transfer of sentence or order
929 Meaning of sentence—div 9.2.2

(1) To remove any doubt, in this division, sentence includes a
community-based sentence.

(2) Inthissection:
community-based sentence—

(& forthe ACT—any of thefollowing:
(i) agood behaviour order;
(i) a sentence declared by regulation to be a
community-based sentence; and
(b) for a participating jurisdiction—a sentence that is a
community-based sentence under the corresponding
community-based sentence law of the jurisdiction.
corresponding community-based sentence law, of a jurisdiction,
means—
(@ a law of a participating jurisdiction corresponding, or
substantially corresponding, to this division; or
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3)

D)

(2

(b) a law of a participating jurisdiction that is declared by
regulation to be a corresponding community-based sentence
law, whether or not the law corresponds, or substantially
corresponds, to this division.

participating jurisdiction means a State declared by regulation to be
a participating jurisdiction.
Note State includes the Northern Territory (see Legislation Act, dict, pt 1).

For the definition of community-based sentence, paragraph (@), the
following are taken to be a single community-based sentence:

(@) a suspended sentence order, the good behaviour order for the
suspended sentence order and the sentence of imprisonment for
the suspended sentence order;

(b) acombination of 2 or more sentences prescribed by regulation.

Transfer from ACT of sentence or order

This section applies if ayoung detainee is transferred from the ACT
to a State under atransfer arrangement.

From the time the young detainee arrives in the State, a sentence
imposed on, or order made in relation to, the young detainee in the
ACT before that time, ceases to have effect in the ACT except for—

() an appea against or review of a conviction, judgment, sentence
or order made, imposed or fixed by a Territory court; and

(b) taking into account a period of detention served before that
time by the young detainee or a reduction of the period of
detention granted before that time; and

(c) taking into account anything done before that time by the
young detainee in carrying out the order; and
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1)

(2

(d)

allowing for a remittance of money to the Territory that is or
has been paid in discharge or partial discharge of the sentence
or order.

Transfer to ACT of sentence or order

This section applies if a young detainee is transferred to the ACT
from a State under atransfer arrangement.

From the time the young detainee arrivesin the ACT—

@

(b)

(©)

a sentence imposed on, or order made in relation to, the young
detainee by a court of the sending State and stated in the
transfer arrangement must be considered as having been
imposed or made by the Territory court stated in the transfer
arrangement; and

a sentence or order considered by a previous transfer
arrangement with the Territory, or with a State, to have been
imposed or made by a court of the sending State, which is a
sentence or order stated in the transfer arrangement under
which the young detainee is transferred to the ACT, must be
considered as having been imposed or made by the Territory
court stated in the transfer arrangement; and

adirection given or order made by a court of the sending State
concerning the time when anything must be done under an
order made by a court of that State is, as far as practicable, to
be considered as having been given or made by the Territory
court stated in the transfer arrangement.

(3) A sentence, order or direction has effect in the ACT as stated in the
transfer arrangement and the laws of the Territory apply as if the
Territory court stated in the transfer arrangement—

(@

had, at the relevant time, power to impose the sentence and to
make or give the order or direction; and
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(b) did in fact impose the sentence and make or give the order or
direction when it was imposed, made or given.

Division 9.2.3 Transit through ACT

932

933

D

(2

3)

Person in charge may receive young detainees

The chief executive may authorise the person in charge of a
detention place to receive, at the detention place, young detainees
being transferred through the ACT from a State to another State
under atransfer agreement.

Lawful custody for transit through ACT

This section applies if a young detainee is brought into the ACT by
a transfer escort authorised by a transfer agreement to have
temporary control of the young detainee.

While in the ACT, the transfer escort is authorised to take and keep
temporary control of the young detainee for the transfer.

A person in charge of a detention place who is authorised under
section 932 may, at the request of the transfer escort and on
receiving from the transfer escort written authority for the transfer
of the young detainee as provided in the transfer agreement—

(&) receive and detain the young detainee at the detention place
under the temporary control and for the time that the transfer
escort requests, if reasonably necessary for the transfer; and

(b) at the end of that time, deliver the young detainee into the
temporary control of the transfer escort.
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935
D

(2

3)

936
D

2

Escapees may be apprehended without warrant

A young detainee who escapes from the temporary control of a
transfer escort while being transferred through the ACT from a State
to another State by a transfer escort under a transfer agreement may
be apprehended by a person without a warrant.

Escapees to be brought before magistrate

This section applies if a young detainee being transferred through
the ACT from a State to another State in the temporary control of a
transfer escort—

(a) escapesand is apprehended; or
(b) attemptsto escape.

The young detainee may be taken before a magistrate and the
magistrate may, by warrant, order the young detainee to be detained
in temporary control at a detention place.

The warrant may be executed according to itsterms.

Court may arrange transfer of apprehended escapees

A young detainee who is apprehended under a warrant under
section 935 must, as soon as practicable, be brought before—

(@) if the young detainee is 18 years old or older—the Magistrates
Court; or

(b) inany other case—the Childrens Court.

The Magistrates Court or Childrens Court may order that the young
detainee—

(@) bedelivered to the temporary control of atransfer escort; or
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3)

(4)

(5)

(b) be detained for not longer than 7 days until a transfer escort is
available from the sending State to carry out the transfer
arrangement or an order made by a court of the State.

If a young detainee who is the subject of an order made by a
magistrate is not, under the order, delivered into the temporary
control of a transfer escort not later than 7 days after the day the
order is made, the order has no further effect.

If an order ceases to have further effect under subsection (3), a
further order may be made under subsection (2).

In this section:

transfer escort, for a young detainee being transferred through the
ACT from a State to another State under a transfer agreement,
means—

(@) thetransfer escort authorised by the transfer agreement to have
temporary control of the young detainee; or

(b) if the young detainee has escaped or attempted to escape—1 or
more of the following people:

(i) thetransfer escort;
(ii) apolice officer of the sending State;

(ilf) a person appointed in writing by the Minister of the
sending State, or a person authorised to enter into a
transfer agreement for that Minister, to be a transfer
escort to carry out an order of a court of the sending
State.

Children and Young People Bill 2007 page 277

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



937

D

(2

(3)

(4)

Search warrants for escapees

A transfer escort or police officer may apply to a magistrate for a
search warrant if the transfer escort or police officer reasonably
believes that a young detainee who has escaped from the temporary
control of atransfer escort while being transferred through the ACT
from a State to another State under a transfer agreement is at
premises.

The magistrate may, if satisfied that there are reasonable grounds for
doing so, issue a search warrant authorising the person named in the
warrant with the assistance, and with the force, that is necessary and
reasonable—

(a) to enter stated premises; and

(b) to inspect the premises for evidence of the young detainee who
has escaped from temporary control; and

(c) to observe and converse with a person apparently living there;
and

(d) to apprehend the young detainee at the premises.
A warrant issued under this section must state—

(@ why the warrant is issued, including the name and description
of the young detainee for whom entry and search are
authorised; and

(b) whether entry is authorised to be made at any time of the day
or night or during stated hours of the day or night; and

(c) adate, not being later than 1 month after the date of issue of
the warrant, on which the warrant ceases to have effect.

A police officer—

(@ may accompany a transfer escort executing a search warrant
issued under this section; and
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(b) may take all reasonable steps to assist in the apprehension of
the young detainee at the premises.

(5) Inthissection:
transfer escort means the transfer escort authorised by the transfer
agreement to have temporary control of the young detainee.

Division 9.2.4 Revocation of transfer orders

938 Revocation of transfer order—offence during transfer

(1) The Childrens Court may, on application by the chief executive,
revoke a transfer order in relation to a young detainee if the young
detainee has, while being transferred, committed—

(@) the offence of escaping; or
(b) another offence.
(2) This section applies whether—
(@) the offence was an offence against alaw of—
(i) theTerritory; or
(ii) thereceiving State; or

(i) a State through which the young detainee was being
transferred; or

(b) aninformation has been laid for the offence; or

(c) aconviction has been recorded for the offence.
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(2

Revocation of transfer order by chief executive

The chief executive may revoke a transfer order in relation to a
young detainee at any time before the young detainee is delivered in
the receiving State into the temporary control stated in the transfer
arrangement for the young detainee.

If the chief executive revokes a transfer order, the chief executive
may make afurther transfer arrangement with the receiving State for
the return of the young detainee to the ACT.

Chief executive may consider reports etc

In forming an opinion or exercising a discretion under this part, the
chief executive may—

(8 beinformed asthe chief executive considers appropriate; and
(b) consider reports from—

(i) aperson responsible for ayoung detaineein the ACT or a
State; or

(i) a person who has had the custody, temporary control,
care or supervision of a young detainee in the ACT or a
State.

A report that relates to an ACT young detainee may be sent to a
Minister of a State who has entered into a transfer agreement, or on
whose behalf a transfer agreement has been entered into, or to a
person authorised under a transfer agreement to make transfer
arrangements with the chief executive.
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Chapter 10 Criminal matters—detention
places

Part 10.1 Objects, principles and
interpretation

1000 Application—ch 10

This chapter applies to the following (each of whom is a young
detainee):

(@ achild or young person remanded in custody;
(b) achild or young person committed to a detention place;

(c) any other child or young person while the child or young
person is required to be held in custody or detention under a
territory law or alaw of the Commonwealth or a State.

Note State includes the Northern Territory (see Legislation Act, dict, pt 1).

1001 Definitions—ch 10
In this chapter:

accredited person, in relation to a young detainee, means each of
the following:

(@) the chief executive if the chief executive is a person who has
responsibility for day-to-day matters, or long-term matters, for
the young detainee;

(b) arepresentative of an entity providing a service or program to
the young detainee at a detention place;

(c) alawyer representing the young detainee;
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(d) an official visitor;

(e) the human rights commissioner;
(f) thepublic advocate;

(g) the ombudsman;

(h) aperson prescribed by regulation.

case management plan, for a young detainee, means the young
detainee’ s case management plan maintained under section 1050.

family member, of ayoung detainee, means any of the following:
(a) theyoung detainee’ s domestic partner;

(b) aparent, step-parent or grandparent of the young detainee;
(c) achild, step-child or grandchild of the young detainee;

(d) a brother, sister, step-brother or step-sister of the young
detainee;

(e) aguardian or carer of the young detainee.

operating procedure means an operating procedure made by the
chief executive under section 1010.

prohibited thing means a thing declared to be a prohibited thing
under section 1202.

register of young detainees means the register kept under
section 1047.

security classification, for a young detainee, means the young
detainee’ s security classification (if any) under section 1052.

segregation, of ayoung detainee—see section 1061.
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D)

(2

significant person, in relation to a young detainee, means a family
member of the young detainee or someone significant in the young
detainee’slife.

visiting conditions, at a detention place, means conditions declared
under section 1077 (Visiting conditions) in relation to the place.

visitor, in relation to a detention place, includes a person wishing to
enter the place asavisitor.

young detainee—see section 1000.

youth detention policy means a youth detention policy made by the
chief executive under section 1010.

Main object and principles—ch 10

The main object of this chapter is to assist children and young
people in detention to maximise their potential, through choice and
responsibility, to become socialy responsible members of the
community by increasing meaningful opportunities for rehabilitation
within a safe and secure environment.

Functions under this chapter must be exercised in accordance with
the following principles:

(8 young detainees should be dealt with in a way that encourages
them to maximise their opportunities to reduce offending and
to engage with the community;

(b) young detainees should be consulted about, and be given the
opportunity to take part in making, decisions that affect them,
to the extent possible taking into consideration their age,
maturity and decision-making ability;

(c) decisions about young detainees should be taken in a way that
takes into consideration the young detainee’s age, maturity,
gender, any impairment and cultural beliefs and practices,
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D

(d) if practicable and appropriate, Aboriginal and Torres Strait
Islander children and young people in detention should be dealt
with in away that involves their community.

Treatment of young detainees generally

Functions under this Act in relation to a young detainee must be
exercised as follows:

(a) to respect and protect the young detainee’ s human rights;

(b) to ensure the young detainee’s decent, humane and just
treatment;

(c) to preclude torture or cruel, inhuman or degrading treatment;

(d) to ensure the young detainee is not subject to further
punishment (in addition to deprivation of liberty) only because
of the conditions of detention;

(e) to ensure the young detainee’'s conditions in detention comply
with section 1005 (Detention places—minimum living
conditions);

(f) if the young detainee is a young offender—to promote, as far
as practicable, the young detainee’'s rehabilitation and
reintegration into society.

Treatment of young remandees

Functions under this Act in relation to a child or young person in
detention who is a young remandee must also be exercised to
recognise and respect that—

(@) the young remandee must be presumed innocent of any offence
for which the young remandee is remanded in custody; and

(b) the detention is not imposed as punishment of the young
remandee.
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D

Subsection (1) does not apply if the young remandee—

(@) has been convicted or found guilty of the offence for which the
young remandee is detained; or

(b) isunder asentence of committal in relation to another offence.

Example—s (2) (a)
a convicted young person remanded in custody for sentencing

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Detention places—minimum living conditions

To protect the human rights of young detainees at detention at
detention places, the chief executive must ensure, as far as
practicable, that conditions at detention places meet at least the
following minimum standards:

(@) young detainees must have access to sufficient nutritional food
and drink to avoid hunger and poor nourishment;

(b) young detainees must have access to sufficient suitable
clothing that does not degrade or humiliate young detainees;

(c) young detainees must have access to suitable facilities for
personal hygiene;

(d) young detainees must have suitable accommodation and
bedding for sleeping in reasonable privacy and comfort;

(e) young detainees must have reasonable access to the open air
and exercise,

(f) young detainees must have reasonable access to telephone,
mail and other facilities for communicating with people in the
community;
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(9)

(h)

(i)

()

(k)

()

young detainees must have reasonable opportunities to receive
visits from significant people and accredited people;

Notel Accredited person and significant person are defined in s 1001.

Note2 A family member may visit for at least 1 hour each week (see
$1040).

Note3  For further provisions about access, see div 10.6.5.

young detainees must have the right to refuse visits from
anyone;

young detainees must have reasonable opportunities to
communicate with their lawyers,

young detainees must have reasonable access to news and
education services and facilities to maintain contact with
society;

young detainees must have access to suitable health services
and health facilities;

young detainees must have reasonable opportunities to observe
the requirements of their religion.

Example of requirements of religion

observances and practices relating to religious or spiritua beliefs, including
indigenous spiritual beliefs

Note An example is part of the Act, is not exhaustive and may extend,
but does not limit, the meaning of the provision in which it
appears (see Legidation Act, s 126 and s 132).

(2) Part 10.5 appliesto living conditions at detention places.

1006 Detention places—right to information

A young detainee has aright to information about the administration
of the detention place (other than information excluded under
section 1011).
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1007 Detention places—chief executive to provide education
and training

The chief executive must ensure that, while detained, a young
detainee is given education or training designed to meet the young
detainee’ sindividua needs.

1008 Detention places—adequate planning for return to
community

The chief executive must ensure that adequate plans are made for
each young detainee’s return to community life at the end of the
detention, taking into account the young detainee’ s needs.
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Part 10.2 Administration

Division 10.2.1 Administration—general

1009 Detention places—declaration
(1) The Minister may declare a place to be a detention place.

(2) A declaration isanotifiable instrument.

Example of declaration

the declaration of a place, including a buffer zone surrounding a secure perimeter,
to be a detention place

Notel An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).

Note2 A natifiable instrument must be notified under the Legislation Act.

Note3 The power to make an instrument includes power to make different
provisions in relation to different matters or different classes of matters,
and provisions that apply differently by reference to stated exceptions or
factors (see Legidation Act, s48.)

(3) For the Smoking (Prohibition in Enclosed Public Places) Act 2003,
adetention placeis apublic place.

1010 Youth detention policies and operating procedures

(1) The chief executive may make youth detention policies and
operating procedures, consistent with this Act, to facilitate the
effective and efficient management of detention services for young
detainees.
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(2) Each youth detention policy or operating procedure is a notifiable
instrument.

Notel A notifiable instrument must be notified under the Legislation Act.

Note2 The amendment or repeal of a youth detention policy or operating
procedure is also a notifiable instrument. See the Legidation Act, s 46
(Power to make instrument includes power to amend or repeal).

(3) Each youth detention policy and operating procedure—

(@ must be available for inspection by anyone at each detention
place; and

(b) may be made available for inspection at any other place
decided by the chief executive.

1011 Exclusion of matters from notified youth detention
policies etc

(1) The chief executive may exclude from a youth detention policy or
operating procedure notified or available for inspection in
accordance with section 1010 any matter that the chief executive
believes, on reasonable grounds, would be likely to disclose—

(@ information that may endanger public safety or justice or
security or good order at a detention place; or

(b) anything prescribed by regulation.

(2) If subsection (1) applies to a youth detention policy or operating
procedure—

(@) the policy or procedure must contain a statement about the
effect of this section; and

(b) the excluded matter must be available for inspection, on
request, by any of the following:

(i) ajudge or magistrate;
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(if)
(iii)
(iv)
(v)
(vi)
(vii)

amember of the Legidative Assembly;
the human rights commissioner;

the public advocate;

the ombudsman;

an official visitor;

anyone to whom this section applies because of a
declaration under subsection (3).

(3) The minister may declare that this section applies to a stated person.

(4) Thedeclaration is anotifiable instrument.

Note A notifiable instrument must be notified under the Legidation Act.

1012 Copies of Act, policies etc to be available for inspection
at detention place

The chief executive must ensure copies of the following are
available for inspection by young detainees at each detention place:

(@ thisAct;

(b) youth detention policies and operating procedures available
under section 1010;

(c) therecord of disciplinary action kept under section 1332.

1013 Chief executive directions

(1) The chief executive may give directions in relation to a young
detainee at a detention place.

(2) Without limiting subsection (1), the chief executive may give a
direction that the chief executive considers necessary and reasonable
in relation to any of the following:

(@) thewelfare or safety of the young detainee or anyone elseg;
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3)

(4)

1014
1)

2

3)

1015
D)

(b) security or good order at a detention place;

(c) ensuring compliance with any requirement under this Act or
another territory law.

A direction may be given oraly or in writing, and may apply to a
particular young detainee or 2 or more young detainees.

A direction by the chief executive under this Act, or anything done
under the direction, is not invalid because of a defect or irregularity
inor inrelation to the direction.

Prohibited areas

The chief executive may declare an area of a detention place to be a
prohibited area.

A declaration is a notifiable instrument.

Notel The power to make an instrument includes power to make different
provisions in relation to different matters or different classes of matters,
and provisions that apply differently by reference to stated exceptions or
factors (see Legidation Act, s48.)

Note2 A notifiable instrument must be notified under the Legislation Act.

As soon as practicable after the chief executive declares an area of a
detention place to be a prohibited area, the chief executive must
ensure that each detainee at the detention place is told about the
prohibited area.

Declaration of emergency

This section applies if the chief executive believes, on reasonable
grounds, that an emergency (including an imminent emergency)
exists in relation to a detention place that threatens or is likely to
threaten—

(@) good order or security at the place; or
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(b) the safety of anyone at the place or elsewhere.

(2) The chief executive may declare that an emergency existsin relation

to the detention place for a stated period of not more than—

(@) 3days, or

(b) if another period is prescribed by regulation—the period
prescribed.

(3) Toremove any doubt, the chief executive may make declarations for
2 or more consecutive periods under this section in relation to the
same emergency.

(4) A declaration commences—

(@ whenitismade; or
(b) if it provides for a later commencement—on that later
commencement.

(5 A declaration—

(@ isanoatifiable instrument; and
(b) must be notified under the Legislation Act no later than the day
after the day it is made.
1016 Emergency powers

(1) While an emergency is declared under section 1015 in relation to a
detention place, the chief executive may do 1 or more of the
following:

(@) restrict any activity at the place;
(b) restrict access in, or to or from, the place or any part of the
place;
(c) restrict communications between a young detainee and anyone
else;
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(d) authorise a police officer or public servant to exercise any
function exercisable by an authorised person under this chapter
in accordance with any direction by the chief executive.

(2) The chief executive must ensure that action taken under this section
Is necessary and reasonable in the circumstances.

1017 Police assistance

(1) The chief executive may ask the chief police officer for police
assistance in relation to the exercise of functions under this chapter.

(2) The chief police officer must comply with the request.

1018 Assistance from other chief executives

(1) The chief executive may ask another chief executive for assistance
in relation to the exercise of functions under this chapter.

(2) The chief executive must comply with the request.
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Part 10.3 Inspection at detention places

1019

)

2

Inspections by judicial officers, Assembly members etc
This section applies to each of the following:

(@ ajudge;

(b) amagistrate,

(c) amember of the Legidative Assembly;

(d) the human rights commissioner;

(e) the ombudsman.
Note Official visitors must inspect detention places (see s 116).

A person mentioned in subsection (1) may, at any reasonable time,
enter and inspect—

(@) adetention place; or
(b) a place outside a detention place where a detainee is, or has
been, directed to work or participate in an activity.

Example of time that would not be reasonable
atime that would hinder a search at a detention place
Note An example is part of the Act, is not exhaustive and may extend, but

does not limit, the meaning of the provision in which it appears (see
Legidation Act, s 126 and s 132).
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Part 10.4 Admission to detention places

1020

1021

1022

(1)

2

3)

D)

Meaning of admission—pt 10.4
In this part:

admission, of a young detainee to a detention place, means
admission of the young detainee to the place for detention.

Authority for detention

A young detainee must not be admitted to, or detained at, a
detention place unless the detention is authorised by a warrant or
other authority (however described), under a territory law or a law
of the Commonwealth or a State.

Note State includes the Northern Territory (see Legislation Act, dict, pt 1).

Before a young detainee is admitted to a detention place, the chief
executive must be given the warrant or other authority for the
detention.

The validity of a young detainee's detention at a detention place is
not affected by a defect or irregularity in or in relation to the warrant
or the evidence of other authority for the detention.

Detention—notifying people with responsibility for young
detainees

The chief executive must take reasonable steps to tell someone who
has responsibility for day-to-day matters, or long-term matters, for a
young detai nee about—

() theyoung detainee' s admission to a detention place; and

(b) if the young detainee is required to appear before a court or
tribunal—the time and place of each appearance.
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2

1023
D)

If the chief executive and someone else share responsibility for
day-to-day matters, or long-term matters, for the young detainee, the
chief executive must act under subsection (1) in relation to the other
person.

Identification of young detainees

For the identification of a young detainee admitted to a detention
place, the chief executive may direct that al or any of the following
be taken of or from the young detainee:

(@) prints of the young detainee’ s hands or fingers;
(b) aphotograph or video recording;
(c) abuccal swab or salivasample;

(d) anything else prescribed by regulation.

(2) Anything taken from a young detainee under subsection (1) must be

3)

destroyed if—

(&) theyoung detainee is found not guilty of any offence to which
the detention relates, other than on the ground of unsoundness
of mind; or

(b) a proceeding for any offence to which the detention relates is
discontinued or dismissed.

However, subsection (2) does not apply if, for any part of the period
of detention for an offence, the young detainee was also being
detained for another offence—

(@ of which the young detainee has been convicted; or
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1024

(b)

Note

for which a proceeding (including any appeal proceeding) is
still pending.

The Crimes (Forensic Procedures) Act 2000 includes provision for
carrying out forensic procedures on people in custody. See particularly
pt 2.7 (Carrying out of certain forensic procedures after conviction of
serious offenders).

Information—entitlements and obligations

(1) As soon as practicable after a young detainee is admitted to a
detention place, the chief executive must take reasonable steps to
explain the following to the young detainee:

@

(b)
(©
(d)

(€)

(f)

the young detainee's entitlements and obligations under this
Act;

the case management plan arrangements,
therole of official visitors;

the procedures for seeking information and making complaints
to official visitors;

which areas of the detention place are prohibited areas;
Note Prohibited areas are declared under s 1014.

anything else the chief executive considers necessary or
desirable.

Examples—par (f)

1 youth detention policies and operating procedures relevant to the
young detainee

2  thescope and effect of the chief executive' s directions

Note An example is part of the Act, is not exhaustive and may extend,

but does not limit, the meaning of the provision in which it
appears (see Legidation Act, s 126 and s 132).
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1025

1026
D

2

The explanation under subsection (1)—

(@ may bein general terms; and

(b) as far as practicable, must be in language the young detainee
can readily understand.

Initial assessment

The chief executive must ensure that—

(@) each young detainee admitted to a detention place is assessed
as soon as practicable to identify any immediate—

(i) physical or mental health needs or risks; and
(ii) safety or security needs or risks; and
(b) any needs and risks identified by the assessment are addressed.

Note For an initial assessment, the chief executive may direct an authorised
person to strip search ayoung detainee (see s 1210).

Health assessment

The assessment (the health assessment) under section 1025 of a
young detainee’ s physical and mental health needs and risks must be
made within 24 hours after the young detainee’'s admission to a
detention place.

The health assessment must—

(8 be made by a doctor or nurse who is not an authorised doctor
or authorised nurse in relation to the young detainee; and

(b) include an assessment (the self-harm assessment) of the young
detainee’ srisk of self-harm.

page 298

Children and Young People Bill 2007

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



1027

1028

1029

1030

3)

(4)

However, the self-harm assessment may be made by a health
professional other than the doctor or nurse.

Note The Mental Health (Treatment and Care) Act 1994 also includes
provision for assessment orders, and emergency detention and care,
under that Act.

In this section:
authorised doctor—see section 1200.

authorised nurse—see section 1200.

Security classification

The chief executive may arrange a security classification for a
young detainee on or after the young detainee’s admission to a
detention place.

Case management plan

The chief executive must arrange for a case management plan to be
prepared for a young detainee as soon as practicable after the young
detainee’ s admission to a detention place.

Note The scope of case management plansis set out in s 1050.

Entries in register of young detainees

The chief executive must ensure that details of each young detainee
admitted to a detention place are entered in the register of young
detainees on the young detainee’ s admission to the detention place.

Note The chief executive must keep a register of young detainees at a
detention place (see s 1047).

Telephone call on admission

A young detainee is entitled to make 1 telephone call on admission
to adetention place.
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1031

1)

(2

Requirements and considerations about placement of
young detainees

In placing a young detainee, the chief executive must ensure that—

(@) young remandees are segregated from other young detainees,
and

(b) male young detainees are segregated from female young
detainees; and

(c) ayoung detaineeis not placed with an adult.

When deciding where to place a young detainee, the chief executive
must consider the following:

(@ the needs and special requirements of the young detainee
because of the young detainee’s age, sex, emotiona or
psychological state, physical health or any other matter;

(b) if it is proposed that a young detainee be isolated in detention,
whether the isolation is in the best interests of the young
detainee;

(c) the desirability of the care provided to a young detainee being
suited to the particular needs of the young detainee in order to
protect the young detainee’ s physical and emotional wellbeing;

(d) the desirability of young detainees being separated from
co-offenders.
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Part 10.5 Living conditions at detention

1032

D)

2

3)

(4)

places
Note to pt 10.5

Anything expressed in this part to be an entitlement for ch 12 (Criminal matters—
discipline at detention places) is not affected by anything that happens under that
chapter.

Food and drink
The chief executive must ensure that—

(a) sufficient nutritional food and drink are provided for young
detainees to avoid hunger and poor nourishment; and

(b) mealsare provided for young detainees at times consistent with
the cultural norms of Australia; and

(c) clean drinking water is provided to meet the needs of young
detainees.

The chief executive must also ensure, as far as practicable, that
allowance is made for the religious, spiritual and cultural needs of
young detainees in relation to the provision of food and drink.

If adoctor prescribes a particular diet for a young detainee, the chief
executive must ensure that reasonable steps are taken to provide the
young detainee with that diet.

Without limiting section 1010 (Youth detention policies and
operating procedures), a detention policy or operating procedure
may include provision for any of the following:

(@) the nutritional standards to be met by food and drink for young
detainees;
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(b) the provision of nutritional advice about food and drink
provided to young detai nees,

(c) theappointment of a nutritionist.

(5) For chapter 12 (Criminal matters—discipline at detention places),
this section is taken to provide an entittement for each young
detainee in relation to food and drink.

1033 Clothing
(1) The chief executive must ensure that—

(@) sufficient suitable clothing is provided for young detainees;
and

(b) any particular clothing, including a uniform, issued to young
detainees is not likely to degrade or humiliate young detainees.

(2) The chief executive must aso ensure, as far as practicable, that
clothing provided for young detaineesis clean and hygienic.

(3) For chapter 12 (Criminal matters—discipline at detention places),
this section is taken to provide an entittement for each young
detainee in relation to clothing.

1034 Personal hygiene
(1) The chief executive must ensure that—

(a) toilet facilities and washing or showering facilities are
available to young detainees; and

(b) the facilities are clean, hygienic and private enough to ensure
the dignity and self-respect of young detainees.

(2) For chapter 12 (Criminal matters—discipline at detention places),
this section is taken to provide an entittement for each young
detainee in relation to personal hygiene.
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1035
D)

2

1036

D)

2

3)

1037
D)

Sleeping areas
The chief executive must ensure that—

(8 young detainees have sleeping places, with beds and bedding,
suitable for reasonable privacy and comfort; and

(b) deeping places, including beds and bedding, are clean and
hygienic.

For chapter 12 (Criminal matters—discipline at detention places),
this section is taken to provide an entitlement for each young
detainee in relation to sleeping areas.
Access to open air and exercise

The chief executive must ensure, as far as practicable, that young
detainees—

(@) have accessto the open air for at least 2 hours each day; and
(b) canexercisefor at least 2 hours each day.

The standards under subsection (1) may both be satisfied during the
same hour on any day.

For chapter 12 (Criminal matters—discipline at detention places),
this section is taken to provide an entitlement for each young
detainee in relation to access to the open air and exercise.

Telephone calls

The chief executive must ensure that each detention place has
telephone facilities for young detainees to make and receive
telephone calls.

Children and Young People Bill 2007 page 303

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



(2) A young detainee may make at |east—
(@) 1telephone call each week to a significant person; and

(b) 1telephone call each week to an accredited person.

Notel A young person may also make 1 telephone call on admission to a
detention place (see s 1030).

Note2 Accredited person and significant person are defined in s 1001.

(3) A young detainee may also make and receive further telephone calls
for necessary contact with a significant person, accredited person,
friend or associate.

(4) For chapter 12 (Criminal matters—discipline at detention places),
subsections (2) and (3) are taken to provide entitlements for each
young detainee in relation to telephone calls.

(5) However, the chief executive may give directions denying or
limiting the use of a telephone by a young detainee for a cal
mentioned in subsection (2) or (3) if the chief executive suspects, on
reasonable grounds, that the call may—

(8 undermine security or good order at a detention place; or
(b) revictimiseavictim; or

(c) circumvent any process for investigating complaints or
reviewing decisions under this Act; or

(d) cause community distress.
(6) Also, subsection (2) and (3) are subject to—
(@) section 1059 (Monitoring telephone calls etc); and

(b) any operating procedure mentioned in subsection (7).

page 304 Children and Young People Bill 2007

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



1038

(7)

D

(2

(3)

(4)

An operating procedure may include provision regulating the
following in relation to young detainees’ telephone calls:

(8 thetimesfor making or receiving calls;
(b) thefrequency and length of calls;
(c) payment for the cost of calls made.

Mail

The chief executive must ensure, as far as practicable, that young
detainees can send and receive as much mail as they wish.

A young detainee may send mail to, and receive mail from—

(@ a significant person nominated by the young detainee by
written notice given to the chief executive; and

(b) an accredited person.
Note Accredited person and significant person are defined in s 1001.

For chapter 11 (Criminal matters—search and seizure at detention
places), subsection (2) is taken to provide entitlements for each
young detainee in relation to mail.

However, the chief executive may give directions denying or
limiting the sending or receiving of mail by a young detainee if the
chief executive suspects, on reasonable grounds, that the mail
may—

(8 undermine security or good order at a detention place; or

(b) revictimiseavictim; or

(c) circumvent any process for investigating complaints or
reviewing decisions under this Act; or

(d) cause community distress.
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(6)

1039
D)

2

3)

Also, subsection (1) and (2) are subject to—
(@) section 1060 (Monitoring mail); and
(b) any operating procedure mentioned in subsection (6).

An operating procedure may include provision regulating the
following in relation to young detainees’ mail:

(@ theway mail issent or received,
(b) the provision of writing and other material for sending mail.

News and education

The chief executive must ensure, as far as practicable, that young
detainees have reasonabl e access to—

(8 newspapers, radio and television broadcasts and other mass
media (including the internet) for news and information; and

(b) alibrary or library service.

The chief executive may, as part of a young detainee’'s case
management plan, approve a young detainee participating in
academic, vocational or cultural education or training if satisfied it
would benefit the young detainee in any of the following ways:

(a8 by providing the young detainee with suitable vocational skills;

(b) by promoting the young detainee’s rehabilitation or
reintegration into society;

(c) by contributing satisfactorily to the young detainee’s personal
devel opment.

For chapter 12 (Criminal matters—discipline at detention places),
participation in education or training approved under subsection (2)
is taken to be an entitlement for the young detainee in relation to
news and education.
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D

(2

3)

(4)

()

Visits by family members etc

The chief executive must ensure that each detention place has
suitable facilities for young detainees to receive visits from family
members and other people.

Example of non-family member visitor

a person, other than a family member, who is a long-term friend or a friend who
normally lives with the young detainee

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidlation Act, s 126 and s 132).

One significant person may visit a young detainee for at least 1 hour
each week.

Note Significant person—see s 1001. A young detainee has a right to
reasonable opportunities to receive visits from significant people (see
s1001 (1) (g)).

For chapter 12 (Discipline at detention places), subsection (2) is
taken to provide an entitlement for each young detainee in relation
to visits by family members.

However, the chief executive may give directions denying or
limiting a visit mentioned in subsection (1) if the chief suspects, on
reasonabl e grounds, that the visit may—

(8 undermine security or good order at a detention place; or
(b) revictimiseavictim; or

(c) circumvent any process for investigating complaints or
reviewing decisions under this Act; or

(d) cause community distress.

Also, this section is subject to division 10.6.5 (Access to detention
places).
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1041 Visits by accredited people
(1) Anaccredited person may visit a young detainee.
Note Accredited person—see s 1001.

(2) For chapter 12 (Criminal matters—discipline at detention places),
subsection (1) is taken to provide an entitlement for each young
detainee in relation to visits by an accredited person.

(3) However, the chief executive may give directions denying or
limiting a visit to a young detainee by an accredited person if the
chief executive suspects, on reasonable grounds, that the visit
may—

(8 undermine security or good order at a detention place; or
(b) revictimiseavictim; or

(c) circumvent any process for investigating complaints or
reviewing decisions under this Act; or

(d) cause community distress.
(4) Also, this section is subject to division 10.6.5 (Access to detention
places).
1042 Health care
(1) The chief executive must ensure, as far as practicable, that—

(@) young detainees retain a standard of health care equivalent to
that available to other children and young people in the ACT,;
and

(b) arrangements are made to ensure the provision of appropriate
health services for young detainees; and

(c) conditions in detention promote the health and wellbeing of
young detainees; and
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(2

3)

(4)

(d) young detainees are not exposed to risks of infection.

Note The chief executive may direct that a young detainee be transferred to a
health facility (see s911).

In particular, the chief executive must ensure, as far as practicable,
that young detai nees have access to—

(@) regular health checks; and

(b) timely treatment where necessary, particularly in urgent
circumstances; and

(c) specidist health services from health professionals; and
(d) hospital care where necessary; and

() necessary health care programs, including rehabilitation
programs.

Note The chief executive may also ask for a health report about a young
detainee (see s 1048).

A regulation may make provision in relation to health services for
young detainees, including provision about the following:

(@) the appointment of health professionals for this Act;
(b) the provision of health service clinics for young detainees,
(c) appointments for young detainees with health professionals;

(d) rehabilitation for young detainees who suffer persona injury
arising out of or in the course of their detention;

(e) security arrangements for young detainees visiting health
professionals or health facilities, particularly outside detention
places.

For chapter 12 (Criminal matters—discipline at detention places),
this section is taken to provide an entitlement for each young
detainee in relation to health care.
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1)

(2

1044

D

Chief executive’s consent to medical treatment for young
detainees

This section applies if—
(@) ayoung detaineeisachild or young person; and

(b) the young detainee needs medical treatment that requires the
consent of a person who has responsibility for day-to-day
matters, long-term matters or health care treatment for the
young detainee; and

(c) the chief executive does not have responsibility for health care
treatment for the young detainee; and

(d) despite reasonable inquiries, the chief executive is unable to
locate a person who has responsibility for health care treatment
for the young detainee.

The chief executive may consent to medical treatment for the young
detainee if delaying the treatment until a person who has
responsibility for health care treatment for the young detainee can
be located would be detrimental to the young detainee’ s health.

Notifying person with parental responsibility about injury
etc

The chief executive must take reasonable steps to tell a person who
has responsibility for day-to-day matters, long-term matters or
health care treatment for a young detainee about any condition of
the young detainee that requires—

(@) clinical carefor not less than 48 hours; or

(b) the young detainee’'s transfer under section 911 (Transfers to
health facilities); or

(c) anything else prescribed by regulation.

page 310

Children and Young People Bill 2007

EXPOSURE DRAFT

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



1045

(2

D

(2

(3)

If the chief executive and another person share responsibility for
day-to-day matters, long-term matters or heath care treatment for
the young detainee, the chief executive must act under
subsection (1) in relation to the other person.

Religious observance etc

The chief executive must ensure, as far as practicable, that provision
is made at detention places for young detainees to be able to observe
the requirements of their religion.

Example of requirements of religion

observances and practices relating to religious or spiritual beliefs, including
indigenous spiritual beliefs

Note An example is part of the Act, is not exhaustive and may extend, but
does not limit, the meaning of the provision in which it appears (see
Legidlation Act, s 126 and s 132).

In particular, the chief executive must ensure, as far as practicable,
that young detai nees have reasonable access to—

(8 ministers of religion whom young detai