
EXPLANATORY STATEMENT 

~ D ~ I U A N C E  No- 84, 
lcrOa 

AUSTRALIAN CAPITAL TERRITORY 

COMMERCIAL ARBITRATION ORDINANCE 1986 

T h i s  Ordinance replaces  the  e x i s t i n g  l e g i s l a t i v e  framework f o r  

commercial a r b i t r a t i o n  proceedings i n  the  Ter r i to ry  with the  

more de ta i l ed  and updated provisions of the  uniform law 

developed by the  Standing Committee of Attorneys-General. The 

uniform law was f i n a l i s e d  i n  1984 a t  t he  conclusion of ten 

years '  work by the  Committee. 1t has already been enacted i n  

Vic.toria, New South Wales, Northern Ter r i to ry  and Western 

Aust ra l ia .  

The use of a r b i t r a t o r s  t o  s e t t l e  d isputes  i n  the commercial 

f i e l d  has long h i s to ry .  The s e t t l i n g  of a  commercial d ispute  

by a r b i t r a t i o n  enables the  p a r t i e s  t o  put t h e i r  case before a  ' 

t r ibuna l  of t h e i r  own choosing, with a r b i t r a t o r s  who have 

exper t i se  i n  the  p a r t i c u l a r  a rea  which i s  the sub jec t  matter 
of the dispute.  The major advantages t o  the  p a r t i e s  of an 

a r b i t r a t i o n  i n  preference t o  a  court  hearing a r e ,  genera l ly ,  

savings in  time and c o s t ,  f l e x i b i l i t y ,  and the  a v a i l a b i l i t y  of 

spec ia l  exper t i se .  

Commercial en te rp r i ses  i n  the Austral ian c a p i t a l  Te r r i to ry  

should g rea t ly  apprec ia te  the  a v a i l a b i l i t y  of a  uniform system 

of a r b i t r a t i o n .  Where commercial con t rac t s  include a  

reference t o  a r b i t r a t i o n  in  the event of a  d ispute ,  t he  

p a r t i e s  t o  those agreements w i l l  be assured t h a t  the  law w i l l  

be cons is tent ly  applied throughout Aust ra l ia .  
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A b r i e f  o u t l i n e  of some of the  more s i g n i f i c a n t  poin ts  is 

given below, followed by d e t a i l s  of the Ordinance. 

JURISDICTION 

The Supreme Court w i l l  have primary ju r i sd ic t ion  i n  matters  

r e l a t e d  t o  commercial a r b i t r a t i o n ,  although i t  is provided i n  
( 

clause 4 for  the  p a r t i e s ,  when.agreeing t o  a r b i t r a t e ,  t o  

nominate the  Magistrates Court a s  having ju r i sd ic t ion  i n  

r e l a t i o n  t o  disputes a r i s i n g  out  of t h a t  agreement. 

APPOINTMENT OF ARBITRATORS 

The Ordinance makes provision for  the Court t o  appoint an 

a r b i t r a t o r  or a r b i t r a t o r s ,  where an a r b i t r a t i o n  agreement is 

s i l e n t  a s  t o  who should a r b i t r a t e ,  or where a  person appointed 

d i e s  or otherwise ceases or f a i l s  t o  a c t .  The Court may 

replace  an a r b i t r a t o r .  Apart from t h i s  r o l e ,  t he  p o s s i b i l i t y  

fo r  Court in tervent ion  i s  kept t o  a  m i n i m u m .  

CONDUCT OF PROCEEDINGS 

The Ordinance gives t h e  a r b i t r a l  t r ibuna l  a  wide d i sc re t ion  a s  

t o  the  manner i n  which it  conducts a r b i t r a t i o n  and a s  t o  i t s  
powers i n  doing so. However, the  a r b i t r a t o r  m u s t  determine 

a l l  ques t ions  a r i s i n g  according t o  law, unless  the  p a r t i e s  

have agreed t h a t  they may be determined by reference t o  c 

cons idera t ions  of general j u s t i ce  and f a i r n e s s .  

On app l i ca t ion  t o  the .Cour t ,  a  par ty  t o  an a r b i t r a t i o n  w i l l  be 

ab le  t o  obtain a  wr i t  or summons requi r ing  any person t o  ( 

appear or produce documents. Subject t o  an agreement t o  ' t h e  
cont rary ,  p a r t i e s  t o  an a r b i t r a t i o n  s h a l l  appear i n  person, 

and may only be l e g a l l y  represented with the  leave of the  

a r b i t r a t o r .  Leave is t o  be given where the  a r b i t r a t o r  is I 

s a t i s f i e d  t h a t  a  par ty  would otherwise be unfa i r ly  
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disadvantaged or t h a t  the grant ing of leave is l i k e l y  t o  

shorten the  length of the a r b i t r a t i o n  proceedings and reduce 

the  cos t s  of the  a r b i t r a t i o n .  

An a r b i t r a t o r  w i l l  have power t o  make inter im awards. This is 

f requent ly  necessary i n  order t o  preserve the  s t a t u s  quo, t o  

safeguard property or t o  p ro tec t  the i n t e r e s t s  of a  par ty  

pending a  f u l l  hearing. A n  a r b i t r a t o r  w i l l  have the  power t o  

order s p e c i f i c  performance of an agreement i n  circumstances i n  
which such a  remedy would be ava i l ab le  from a  Court. 

A conference w i t h  the aim of achieving a  se t t lement  may be 

ordered by the  a r b i t r a t o r .  The p a r t i e s  cannot objec t  t o  the  

conduct by the  a r b i t r a t o r  of the  subsequent a r b i t r a t i o n  

proceedings s o l e l y  on the ground t h a t  the  a r b i t r a t o r  had 

previously conducted such a  conference. 

To l i m i t  t he  p rac t i ce  of not giving reasons or incorporat ing 

them i n  a  document separa te  from the award, the  Ordinance 

r equ i re s  the  a r b i t r a t o r  t o  include i n  the  award a  statement of 

the  reasons, unless  the  p a r t i e s  have otherwise agreed in  

wr i t ing .  

Awards made i n  a r b i t r a t i o n  proceedings w i l l  be f i n a l  and 

binding. Unless the  a r b i t r a t i o n  agreement makes s p e c i f i c  

provisions a s  t o  cos ts ,  the  a r b i t r a t o r  w i l l  have a  d i sc re t ion  

t o  order who w i l l  pass cos ts .  There is a l s o  provision for  

i n t e r e s t  t o  be paid on any sum ordered t o  be paid by a  par ty ,  

so  t h a t  the  aggrieved party can rece ive  i n t e r e s t  on any sum 
owed from the  da te  on. which the  dispute arose u n t i l  payment i s  

made. 

Appeals l i e  t o  the  Supreme Court on any quest ion of law 

a r i s i n g  out of an award, 'but only w i t h  the  consent of a l l  t h e  

other  p a r t i e s  t o  the a r b i t r a t i o n  agreement o r ,  subjec t  t o  

c e r t a i n  l i m i t a t i o n s ,  w i t h  the leave of the  supreme Court. The 
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jurisdiction of the Supreme Court to determine any question of 

law arising in the course of the arbitration is similarly 

limited. 

In addition, the Court may set aside an award on the ground of 

misconduct of the arbitrator and remove an arbitrator on such 
I 

grounds as misconduct and incompetence. 

Details of the Ordinance are as follows: 

PART I - PRELIMINARY 

Clause 1 cites the short title of the Ordinance. 

Clause 2 provides for commencement on a date to be fixed by 

notice in the Gazette. 

Clause 3 contains repeal, transitional and application 

provisions. 

Sub-clause 1 provides that Parts I1 and IV of the Arbitration 

Act 1902 (NSW) shall cease to be in force in the Territory. 

Sub-clause 2 provides that for the purposes of the application 

of section 17 (Part 111) of the Arbitration Act 1902, the 

abovementionedtParts 11 and IV of that Act are deemed to have 

effect in the Territory as laws of the Territory. 

Sub-clause 3 provides that, subject to sub-clauses 4 and 5, 
the Ordinance shall apply to an arbitration agreement made i 
before or after the commencement of the Ordinance, and to 

arbitration under such an agreement. 1t further provides 
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t h a t  a  re ference  i n  an a r b i t r a t i o n  agreement t o  the  

Arb i t r a t ion  Act 1 9 0 2  s h a l l  be construed a s  a  reference t o  the 

Ordinance. 

Sub-clause 4 provides t h a t ,  where an a r b i t r a t i o n  has been 

commenced before the commencement of the  Ordinance, the  

previous law i n  force  s h a l l  apply t o  t h a t  a r b i t r a t i o n .  

Sub-clause 5 provides t h a t  clause 20 does not  apply t o  an 

a r b i t r a t i o n  commenced a f t e r  the  commencement of the Ordinance. 

Sub-clause 6 provides t h a t  the Ordinance s h a l l  apply t o  

a r ~ i t r a t i o n s  provided for  i n  any other Ordinance. 

Sub-clause 7 s t a t e s  the circumstances i n  which an a r b i t r a t i o n  

s h a l l  be deemed t o  have been commenced. 

Sub-clause 8 removes from the  operat ion of the  Ordinance 

a r b i t r a t i o n s  or any c l a s s  of a r b i t r a t i o n s  t h a t  may be 

prescribed a s  an a r b i t r a t i o n  or c l a s s  of a r b i t r a t i o n  t o  which 

t h i s  Ordinance does not apply. 

Sub-clause 9 removes from the  e f f e c t  of the  Ordinance 
sec t ion  130 of the Credit  Ordinance 1985. 

Clause 4 contains de f in i t ions  of " a r b i t r a t i o n  agreementn, 

"award", "misconduct", "par ty"  and "power of appointment". 

The d e f i n i t i o n  of "Court" provides t h a t  an a r b i t r a t i o n  

agreement may s p e c i f i c a l l y  confer j u r i s d i c t i o n  on the 

Magistrates Court. 

c lause  5 provides t h a t  where the Crown is a par ty  t o  an 

a r b i t r a t i o n  agreement i t  s h a l l  be bound by the  Ordinance. 
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PART I1 - APPOINTMENT OF ARBITRATORS AND UMPIRES 

Clause 6 provides t h a t ,  unless  the  p a r t i e s  agree t o  the  

cont rary ,  where an agreement is s i l e n t  a s  t o  the  number of 

a rDi t r a to r s  t o  be appointed, then i t  s h a l l  be deemed t o  

/ provide for  appointment of a  s i n g l e  a r b i t r a t o r .  

Clause 7 provides t h a t  an a r b i t r a t o r  s h a l l  be j o i n t l y  

appointed by the  p a r t i e s  unless  otherwise agreed i n  wr i t ing .  

c l ause  8 s e t s  f o r t h  a  procedure t o  be adopted where a  person 

who has a  power t o  appoint an a r b i t r a t o r  de fau l t s  i n  the  

exerc ise  of t h a t  power. 

c l ause  9 provides t h a t  a  power t o  appoint an a r b i t r a t o r  or 

umpire extends t o  the  appointment of a  new a r b i t r a t o r  or 

umpire i n  place of an a r b i t r a t o r  or umpire who d i e s  or ceases 

t o  hold o f f i c e .  

Clause 10 empowers the  Court t o  f i l l  a  vacancy i n  the  o f f i c e  

of a r b i t r a t o r  or umpire. 

c l ause  11 provides t h a t ,  where an a r b i t r a t o r  or umpire is 
removed by the  Court, the Court may on the  app l i ca t ion  of a  

pa r ty  t o  the  a r b i t r a t i o n  agreement appoint a  replacement or 

order t h a t  the  a r b i t r a t i o n  agreement ceases t o  have e f f e c t  i n  

r e l a t i o n  t o  the  re levant  dispute.  

Sub-clause 2 provides t h a t  the  Court s h a l l  not order t h a t  t h e  

a r b i t r a t i o n  agreement.shal1 cease t o  have e f f e c t  unless  a l l  

p a r t i e s  t o  the  agreement were domiciled or o r d i n a r i l y  r e s iden t  
i n  Aust ra l ia  when the agreement was made. 

Sub-clause 3 provides t h a t  the  residency r e s t r i c t i o n  contained 

i n  sub-clause 2 does not apply t o  an a r b i t r a t i o n  agreement 

t r e a t e d  a s  such because the  Ordinance appl ies  t o  a r b i t r a t i o n s  
( 

provided fo r  in  any other Ordinance. 
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Clause 1 2  provides t h a t ,  where an a r b i t r a t i o n  agreement 

provides fo r  appointment of an even number of a r b i t r a t o r s ,  the  

a r b i t r a t o r s  may appoint an umpire who is not  required t o  s i t  

while the  a r b i t r a t i o n  i s  being conducted. 

Clause 13 deems an a r b i t r a t o r  or umpire appointed pur suan t . to  

P a r t  11 of the  Ordinance t o  have been appointed pursuant t o  

the  provisions of the  a r b i t r a t i o n  agreement. 

PART I11 - CONDUCT OF ARBITRATION PROCEEDINGS 

Clause 1 4  provides t h a t ,  subjec t  t o  the  Ordinance and t o  t h e  

a r b i t r a t i o n  agreement, t he  a r b i t r a t o r  or umpire may conduct . 

proceedings a s  the  a r b i t r a t o r  or umpire th inks  f i t .  

Clause 15 provides t h a t  unless  a  contrary in t en t ion  is 

expressed i n  the  agreement a  majority dec is ion  may be made 

where th ree  or more a r b i t r a t o r s  a r e  appointed. 

Clause 1 6  e s t ab l i shes  the  circumstances in"which an umpire may 

enter  on the  a r b i t r a t i o n  in  place of the  a r b i t r a t o r s  a s  i f  the  

umpire were the  s o l e  a r b i t r a t o r .  

Clause 17 permits any par ty  t o  an a r b i t r a t i o n  agreement t o  
obtain a  subpoena or summons, a s  appropr ia te ,  requi r ing  a  

person t o  a t t end  the  a r b i t r a t i o n  for  examination or t o  produce 

documents. 

Sub-clause 2 p rov ides . tha t  a  person s h a l l  not  be compelled t o  
answer or produce any document which t h a t  person could not be 

compelled t o  answer or produce on the t r i a l  of an ac t ion .  

Clause 18 provides t h a t ,  unless  the  agreement expresses a  

cont rary  in t en t ion ,  on appl ica t ion  t o  the  Court by a  par ty  or 

the  a r b i t r a t o r  or umpire the Court may order  a  person in  
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d e f a u l t  t o  comply w i t h  a  subpoena or summons t o  a t t end  or with 

a  requirement of the  a r b i t r a t o r  or umpire and may make 

consequential  orders  a s  t o  the  transmission of evidence or 

documents t o  t h e  a r b i t r a t o r  or umpire. 

Sub-clause 3 provides t h a t  an a r b i t r a t i o n  may proceed in  

de fau l t  of appearance or compliance with a  requirement of t h e  
j 

a r b i t r a t o r  or umpire i f  i n  s imi la r  proceedings before the  

Supreme Court the  Court could a l s o  proceed. 

Clause 1 9  p r e s c r i b e s ' t h e  manner i n  which evidence may be given 

i n  a r b i t r a t i o n  proceedings. 

Clause 20 s p e c i f i e s  the circumstances in  which a  par ty  may be 

represented a t  an a r b i t r a t i o n :  

Sub-clause 1 provides t h a t ,  unless  the  p a r t i e s  agree t o  the  

cont rary ,  a  pa r ty  s h a l l  appear personally o r ,  where the  par ty  

is a  body of persons, by an o f f i c e r ,  employee or agent but 

may, w i t h  t he  leave of the  a r b i t r a t o r  or umpire, be 

represented by a  duly q u a l i f i e d  l e g a l  p r a c t i t i o n e r  or other 

representa t ive .  

Sub-clause 2 provides t h a t ,  where the  a r b i t r a t o r  or umpire is 

s a t i s f i e d  t h a t  the  grant ing of leave t o  be represented is 
l i k e l y  t o  reduce the  length and cos t  of the  a r b i t r a t i o n ,  then 

leave s h a l l  be granted. 

Sub-clause 3 provides t h a t  the  a r b i t r a t o r  or umpire may grant  

leave t o  a  par ty  t o  be represented where s a t i s f i e d  t h a t  the  

grant ing of leave is l i k e l y  t o  reduce the  length and cos t  of . ( 

the  a r b i t r a t i o n  notwithstanding any contrary agreement between 

the  p a r t i e s .  
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Clause 2 1  provides t h a t ,  unless the  p a r t i e s  agree t o  t h e  

contrary,  t he re  s h a l l  be cont inui ty  of proceedings when an 

umpire en te r s  on the  a r b i t r a t i o n  or when a  new a r b i t r a t o r  or 

umpire is  appointed. 

c l ause  22 provides t h a t ,  unless the  p a r t i e s  agree t o  the  

cont rary ,  any quest ion a r i s i n g  for  determination i n  the  course 

of proceedings s h a l l  be determined according t o  law. 

Clause 2 3  provides t h a t  an a r b i t r a t o r  or umpire may make an 

in ter im award, unless  the  agreement expresses a  cont rary  

in t en t ion .  

Clause 24  provides t h a t  unless  the  agreement expresses a  

contrary in t en t ion  an a r b i t r a t o r  or umpire may order s p e c i f i c  

performance of any cont rac t  i f  the  Supreme Court would have 

power t o  do so.  

Clause 25 provides t h a t  a r b i t r a t i o n  proceedings may be 

extended t o  include a  fur ther  d ispute  between the  same p a r t i e s  

a r i s i n g  under the  same agreement. 

Clause 26 provides fo r  the  consolidat ion of two or more 

a r b i t r a t i o n  proceedings: 

Sub-clause 1 provides fo r  consolidat ion by the  cour t ;  

Sub-clause 2 empowers the court  t o  appoint an a r b i t r a t o r  or 

umpire fo r  consolidated proceedings i n  the  absence of 

agreement between the  pa r t i e s ;  and 

Sub-clause 3 provides for  consolidat ion of proceedings by 

consent without appl ica t ion  t o  the  cour t .  

Clause 27 provides t h a t ,  unless the  p a r t i e s  agree t o  the  

contrary,  the a r b i t r a t o r  or umpire s h a l l  have power t o  order 
the p a r t i e s  t o  take s t eps  t o  s e t t l e  the  d ispute .  

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



Sub-c l ause  2 p r o v i d e s  t h a t ,  where a n  a r b i t r a t o r  o r  umpire  

c o n d u c t s  a c o n f e r e n c e  f o r  t h e i p u r p o s e s  o f  a n  a t t e m p t  a t  

s e t t l e m e n t ,  and  t h e  c o n f e r e n c e  f a i l s  t o  p r o d u c e  a  s e t t l e m e n t ,  

t h e n  no o b j e c t i o n  s h a l l  b e  t a k e n  t o  t h a t  a r b i t r a t o r  o r  umpire  

c o n d u c t i n g  s u b s e q u e n t  a r b i t r a t i o n  p r o c e e d i n g s  s o l e l y  on t h e  

ground t h a t  t h e  a r b i t r a t o r  had p r e v i o u s l y  conduc ted  t h e  
( 

c o n f e r e n c e .  

s u b - c l a u s e  3 p r o v i d e s  t h a t ,  where a  c o n f e r e n c e  is conduc ted  i n  

a c c o r d a n c e  w i t h  s u b - c l a u s e  1, any time l i m i t s  a r i s i n g  under  

t h e  Ord inance  o r  f i x e d  by  agreement  o r  b y  a n  o r d e r  o f  t h e  

C o u r t  s h a l l  c o n t i n u e  i n  e f f e c t .  

PART I V  - AWARDS AND COSTS 

C l a u s e  28 p r o v i d e s  t h a t  t h e  award o f  t h e  a r b i t r a t o r  o r  umpire  ' 

s h a l l  b e  f i n a l  and  b i n d i n g  on t h e  p a r t i e s  t o  t h e  agreement ,  

u n l e s s  t h e  agreement  e x p r e s s e s  a c o n t r a r y  i n t e n t i o n .  

C l a u s e  29  p r o v i d e s  t h a t ,  u n l e s s  t h e  p a r t i e s ' a g r e e  t o  t h e  

c o n t r a r y ,  t h e  a r b i t r a t o r  s h a l l  make t h e  award i n  w r i t i n g  a n d  

s h a l l  i n c l u d e  t h e r e i n  a s t a t e m e n t  o f  t h e  r e a s o n s  f o r  making 

t h e  award. t 

Sub-c l ause  2 p r o v i d e s  t h a t  where a n  award is made o t h e r w i s e  

t h a n  i n  w r i t i n g  t h e  a r b i t r a t o r  o r  umpire  s h a l l  g i v e  a w r i t t e n  

s t a t m e n t  o f  t h e  terms o f  t h e  award and t h e  r e a s o n s  f o r  making 

t h e  award t o  a  p a r t y  r e q u e s t i n g  same. 

C l a u s e  30 p r o v i d e s  f o r  c o r r e c t i o n s  o f  a n  e r r o r  i n  an  award. 

C l a u s e  3 1  p r o v i d e s  t h a t  a n  i n t e r e s t  component may b e  i n c l u d e d  

i n  a n  award,  u n l e s s  t h e  agreement  e x p r e s s e s  a  c o n t r a r y  

i n t e n t i o n .  
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Clause 32 empowers the  a r b i t r a t o r  or umpire t o  d i r e c t  t h a t  

i n t e r e s t  a t  t he  r a t e  f ixed for  the  purposes of sec t ion  54 of 

t h e  ~ u s t r a l i a n  Capi ta l  Te r r i to ry  Supreme Court Act 1933 be 

paid on any sum ordered t o  be paid unless  the  agreement 

expresses a  cont rary  in t en t ion .  

Clause 33 provides for  enforcement of the  award, by leave of 

the  Court, i n  the  same manner a s  a  judgment or order of the  

cour t  . 
Clause 34 provides t h a t  the  c o s t s  of the  a r b i t r a t i o n  s h a l l  be 

i n  the  d i sc re t ion  of the a r b i t r a t o r  or umpire, unless  the  

agreement expresses a  contrary in t en t ion  and may be taxed or 

s e t t l e d  by the  a r b i t r a t o r  or umpire, or be taxable  i n  the  

cour t  . 
Sub-clause 3 declares  ce r t a in  provisions i n  r e l a t i o n  t o  cos t s  

i n  an agreement t o  be void. 

Sub-clause 4 provides t h a t ,  where an award is s i l e n t  a s  t o  

c o s t s ,  a  pa r ty  may apply t o  the  a r b i t r a t o r ' f o r  a  d i r e c t i o n  a s  

t o  payment of cos t s .  

Sub-clause 5 d i r e c t s  t h a t  an a r b i t r a t o r  or  umpire s h a l l  take 

i n t o  account, i n  exerc is ing  the  d i sc re t ion  a s  t o  c o s t s ,  t he  

f a c t  t h a t  any money was paid i n t o  Court and the  amount of t h a t  

payment. 

Sub-clause 6 d i r e c t s  an a r b i t r a t o r  or umpire, i n  exerc is ing  

d i sc re t ion  a s  t o  c o s t s  a r i s i n g  under sub-clause 1, t o  take 

i n t o  account any r e f u s a l  or f a i l u r e  by a  par ty  t o  a t t end  a  

conference i n  accordance with the  provisions of Clause 27(1 ) .  

Sub-clause 7  d i r e c t s  an a r b i t r a t o r  .or umpire, i n  exerc is ing  

d i sc re t ion  a s  t o  cos t s  a r i s i n g  under sub-clause 1, t o  take  

i n t o  account any r e f u s a l  or f a i l u r e  by a  par ty  t o  comply with 

the  provisions of Clause 37. 
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Clause 35 provides for  taxation of the a r b i t r a t o r ' s  or 
umpire's fees  and expenses. 

c lause  36 provides t ha t ,  unless the pa r t i e s  agree t o  the 
contrary,  where an a rb i t r a t i on  f a i l s  the Court may on the 

appl ica t ion of a  party t o  the agreement or the a rb i t r a t o r  or 
I umpire make such order i n  r e la t ion  t o  cos t s  as  i t  thinks jus t .  

clause 37 imposes a  duty on the pa r t i e s  not t o  a c t  in  such a  
manner as t o  delay or prevent an award being made. 

PART V - POWERS OF THE COURT 
- 

Clause 38 provides t ha t  an appeal s h a l l  l i e  t o  the Supreme 
Court on any question of law a r i s ing  out of an award, but t ha t  
the Court s h a l l  not otherwise have jur isdic t ion t o  s e t  as ide  ' 

or remit an award on the ground of e r ro r  of f a c t  or law on the 
face of the award. 

Sub-clause 4 provides t ha t  an appeal may be brought w i t h  the 
consent of a l l  the pa r t i e s ,  or by leave of the Court. 

Sub-clause 5 provides guidelines t o  the Court a s  t o  whether t o  
grant  leave t o  appeal, and enables the Court t o  grant leave 
upon conditions. 

Sub-clause 6 provides t ha t  an award varied on appeal s h a l l  
1 

have e f f ec t  as i f  i t  were the award of the a rb i t r a t o r  or 
umpire . 

i 
Clause 39 empowers the Court, in  ce r ta in  circumstances, t o  
determine any question of law a r i s i ng  i n  the course of the  
a rb i t r a t i on .  
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Clause 40 r e s t r i c t s  the  r i g h t  of appeal where the  p a r t i e s  have 

entered i n t o  an agreement i n  wr i t ing  exluding the  r i g h t  of 

appeal (an "exclusion agreementw).  

Clause 4 1  provides t h a t  only i n  c e r t a i n  circumstances s h a l l  an 

exclusion agreement apply t o  a  quest ion or claim f a l l i n g  

within the  ~ d m i r a l t y  ju r i sd ic t ion  of the  Supreme Court or a  

d ispute  a r i s i n g  out of a  con t rac t  of insurance. 

sub-clause 2 provides t h a t  regula t ions  i n  r e l a t i o n  t o  the  

app l i ca t ion  of exclusion agreements may be made. 

Clause 42  empowers the  Court t o  s e t  a s ide  an award where t h e r e  

has been misconduct on the  p a r t  of an a r b i t r a t o r  or umpire or 

the  award has been improperly procured. 

Clause 43 enables the Court t o  remit matters  t o  the  a r b i t r a t o r  . 
or umpire f o r  reconsiderat ion o r ,  where a  new a r b i t r a t o r  or 

umpire has been appointed, for  considerat ion.  

Clause 4 4  enables the Court, on the  appl ika t ion  of a  par ty  t o  

the  a r b i t r a t i o n  agreement, t o  remove the  a r b i t r a t o r  or umpire 

where i t  is s a t i s f i e d  t h a t  the re  has been misconduct or undue 

influence or where the  a r b i t r a t o r  or  umpire is incompetent or  

unsui table  t o  deal  w i t h  the  p a r t i c u l a r  dispute.  

Clause 45 provides t h a t  a  par ty  is not prevented from 

challenging the  impar t i a l i ty ,  s u i t a b i l i t y  or  competence of an 

a r b i t r a t o r  where t h a t  par ty  appointed the  a r b i t r a t o r .  

Clause 46 provides t h a t ,  unless  the  agreement expresses a  

cont rary  in t en t ion ,  a  duty s h a l l  be placed on the  claimant t o  

prosecute the  claim, and t h a t  where there  has been undue delay 

on the  p a r t  of a  claimant the  Court may make an order 

terminat ing the  a r b i t r a t i o n  proceedings and prohib i t ing  t h e  

claimant from commencing fu r the r  proceedings. 
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Sub-c l ause  3 p r o v i d e s  t h a t  t h e  C o u r t  s h a l l  n o t  make s u c h  a n  

o r d e r  e x c e p t  i n  s p e c i f i e d  c i r c u m s t a n c e s .  i 

c l a u s e  47  empowers t h e  Cour t  t o  make i n t e r l o c u t o r y  o r d e r s  i n  

r e l a t i o n  t o  a r b i t r a t i o n  p r o c e e d i n g s  a s  i t  may i n  r e l a t i o n  t o  

p r o c e e d i n g s  i n  t h e  C o u r t .  
i 

c l a u s e  48 e n a b l e s  t h e  Cour t  t o  g r a n t  a n  e x t e n s i o n  o f  time f o r  
. . . d&ing  any  a c t  o r  t a k i n g  any  p r o c e e d i n g  i n  o r  i n  r e l a t i o n  t o  a n  

a r b i t r a t i o n .  

C l a u s e  49  empowers t h e  C o u r t ,  s u b j e c t  t o  t h e  Ord inance ,  t o  

make a n  o r d e r ,  d i r e c t i o n  o r  d e c i s i o n  on s u c h  terms and 

c o n d i t i o n s  as t h e  Cour t  t h i n k s  j u s t .  

PART V I  - GENERAL PROVISIONS AS TO ARBITRATION' 

C l a u s e  50 p r o v i d e s  t h a t ,  s u b j e c t  t o  t h e  Ordinance  t h e  I 

a u t h o r i t y  o f  a n  a r b i t r a t o r  o r  umpire  is i r r e v o c a b l e  u n l e s s  t h e  

ag reemen t  e x p r e s s e s  a  c o n t r a r y  i n t e n t i o n , " o r  u n l e s s  t h e  

p a r t i e s  a g r e e ' t o  t h e  c o n t r a r y .  

C l a u s e  5 1  p r o v i d e s  t h a t  a n  a r b i t r a t o r  o r  umpire w i l l  n o t  b e  

l i a b l e  f o r  n e g l i g e n c e  i n  r e s p e c t  o f  t h e  pe r fo rmance  o f  h i s  

d u t i e s  b u t  w i l l  b e  l i a b l e  f o r  f r a u d .  

C l a u s e  52 p r o v i d e s  t h a t  a f t e r  t h e  d e a t h  o f  a p a r t y  t h e  

ag reemen t  s h a l l  b e  e n f o r c e d  by  o r  a g a i n s t  t h e  p e r s o n a l  

r e p r e s e n t a t i v e  o f  t h e  deceased ,  u n l e s s  t h e  ag reemen t  e x p r e s s e s  

a c o n t r a r y  i n t e n t i o n .  (' 

Sub-c l ause  2 e x c l u d e s  from t h e  o p e r a t i o n  o f  t h e  s e c t i o n  a  

r i g h t  o f  a c t i o n  which by  law is  e x t i n g u i s h e d  by t h e  d e a t h  of  a  

p e r  s o n .  i 
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C l a u s e  53  empowers a  C o u r t  t o  s t a y  p r o c e e d i n g s  commenced i n  

t h a t  c o u r t  i n v o l v i n g  p a r t i e s  t o  a n  a r b i t r a t i o n  agreement  i n  

r e s p e c t  o f  a  m a t t e r  a g r e e d  t o  b e  r e f e r r e d  t o  a r b i t r a t i o n  and  

e n a b l e s  t h a t  Cour t  t o  make c o n s e q u e n t i a l  o r d e r s  o r  t o  g i v e  

d i r e c t i o n s  on t h e  f u t u r e  conduc t  o f  t h e  a r b i t r a t i o n .  

C l a u s e  54 empowers a  C o u r t  t o  r e f e r  a  m a t t e r  t o  a r b i t r a t i o n  

where r e l i e f  i s  s o u g h t  by  way o f  i n t e r p l e a d e r  and  i t  a p p e a r s  

t o  t h e  C o u r t  t h a t  t h e  c l a i m s  i n  q u e s t i o n  a re  m a t t e r s  t o  which 

a n  a r b i t r a t i o n  agreement  a p p l i e s .  

C l a u s e  55  o v e r r i d e s  a  p r o v i s i o n  i n  a n  ag reemen t  r e q u i r i n g  

a r b i t r a t i o n  o r  t h e  happening  o f  some o t h e r  e v e n t  a s  a  

c o n d i t i o n  p r e c e d e n t  t o  t h e  b r i n g i n g  o r  d e f e n d i n g  o f  l e g a l  

p r o c e e d i n g s .  

PART V I I  - MISCELLANEOUS 

C l a u s e  56 v e s t s  j u r i s d i c t i o n  t o  h e a r  and  d e t e r m i n e  

a p p l i c a t i o n s  and  a p p e a l s  under t h e  Ord inanke  i n  t h e  Supreme 

c o u r t .  

C l a u s e  57  s p e c i f i e s  t h e  a c c e p t a b l e  methods f o r  s e r v i c e  of  

n o t i c e s  under  t h e  Ordinance .  

C l a u s e  58 v e s t s  i n  t h e  At to rney-Genera l  a power t o  make 

r e g u l a t i o n s  under t h e  Ord inance .  

C l a u s e  59 makes c o n s e q u e n t i a l  amendments t o  t h e  Ang l i can  

c h u r c h  o f  A u s t r a l i a  T r u s t  P r o p e r t y  Ord inance  1928.  

C l a u s e  60 makes a  c o n s e q u e n t i a l  amendment t o  t h e  S e a t  of  

Government ( A d m i n i s t r a t i o n )  Ordinan,ce 1930.  
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Clause 61 makes a consequential amendment to the Workman's 

Compensation Ordinance 1951. t 

Authorised by the 

Attorney-General ( 
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