EXPLANATORY STATEMENT

SUBJECT: AUSTRALIAN CAPITAL TERRITORY SEAT _OF GOVERNMENT
!ADMINXSTRAT[ON! ACT 1910
CRIMES (AMENDMENT) ORDINANCE (No 5) 198%

Me. 62 1985

Sub-zec¢tion 12(l) of the Seat of Government (Administration)
Act 1910 provides that the Governor-General may make Ordimances
for the peace order and good government of the Australian
Capital Territory.

The purpose of <this Ordinance and the cognate Evidence
(Amendmant) Ordinance (N¢.2) 1985 is to reform all provisions
contained in the Crimes Aect 1900 New South Wales in its
application to the Australian Capital Territory (Crimes Act
1900) which relate to sexual offences and to remove artificial
distinctions between trials involving sexual offences and other
criminal trials. The objects of this Ordinance are, inter alia:

(a) the balanc1ng of the rights of the victim with those of

" the accused enabling the accused to obtain a fair trial

but avoiding further degradatien and humiliation of <the
victim;

(b) by this fairnesg the ¢fteation of a situation more
conducive 'to viectims reporting sexual assaults;

{c) the restating of sexual offenceées in 2 more contemporary
and relevant manner so as To place emphasis on the
accompanying violence and so as te include forms of
penetration of cthe victim other than traditional sexual
intercourse; and '

{(d) the recognition of the egqualicty of status of all persons,

1n relation to (a) above there has been a growing awareness
that the criminal law has failed to adequately address the
plight of wvictimg generally. Nowhere has this occurred more
than in the area of rape law where cross-examipnation of the
victim or evidence of that person’s reputation is permissible
notwithstanding that it ean cast such a slur on the

"complainant's character as to, in any other criminal trial,

lead to the accused's rcharacter coming into issue. Consequently
victims have a perception that it is they, not the accused, who
are on trial.

With respect to (b), studies conducted in the United States and
in Australia suggest that only a small proportion of alleged
rapes are offic¢ially reported. Additionally it is suggested by
persons working in rape crisis cenctres that many clients are
unwilling to report such alleged offences. 1In 1975 the
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Australian Bureau of Census and Statistics and the Australian
Instictute of Criminelogy conducted a. :se}f report’ study
entitled ‘'General Sccial Survey of Crime Victinms'. According to
the  survey results only 2831 of persons Who clalpea to have begn
raped reported the offence. Assuming that figure to remain
accurate (bearing in mind that reforms have been made 1in a
number of States) it means that about 722 of victlms,"foz
various reasons, have insufficient faith in the <¢riminal
jugtice system to bring the matter to not;ce..F:om.a crimiyal
law policy viewpoint this has serious implications 1n relation
to deterrence generally. More importantly it can lead to the
development of a class of persons who believe that they can
repetitively engage in this ctype of gross . anti-social behaviour
with impunity.

In relation to (c¢) above, police authorities in New South Walee
have indicated that until approXimately 5 years ago tiadicional
intercourse was involved. in most rape cases. This pattern has
now changed and presently in more than 50% of cases anal or
oral intercourse, either in additien  to or in lieu of
penile/vaginal intercourse occurs. Some victims have indicated
that cthey have felt more degraded and humiliated by what they
reqarded as ynnatural penetration than by the traditional
_penetration. For this reason the offences have been widened to
include other forms of penetration and for the same reason the
term 'rape', which is a term of art not applicable te the wider
range, has not been retained in the proposed Ordinance.

In relation ro (d) both heterosexual and homesexual intercourse
has been treated in the same manner, attracting the same
penalties. This has been achieved by creating all offences in
gender neutral terms and results 1n an equating of the age of
consent regardless of =the nature of the seXual intercourse.
Finally pejorative terms such as'idiot' and ‘imbecile' have
been excised. '

Brigf outline of the Scheme of Propogsed Crimes (Amendment)
Ordipnance

In relation te matrers other than incest, the offences fall
into three categories as follows:

(i) oOffences involving vioclence or threatened violence with an
accompanying intent to engage in sexual intercourse (as
defipned) or with intent to commit an act of indecency. 1In
this category of <offence the intercourse or act of
indecency need not c¢ccur but if it does it evidences the
intention with whichh the wvielence was inflicted or the
;hreat thereof made.

Offences invelving the engaging in sexval intercourse or
the committing of an act of indecency witheut the consent
of the other pacty.

[
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iii) offences involving the engaging in intercourse, or the
commicssion of an agt of indecency, with persons under the
age of EBixteen. With one eXxception consent is hot in lssue
as the proposed law does not recognise the ablility of the
young person to give an effective consent.

With respect to incest, the relevant section, in addition to
reflecting the genetic basis of the offence, have been drafted
to apply to step-children and children in de facto
. relationships as well. The offences fall inte three categories

depending on the age of the parcticipants. The most eerious
involves children under ten, the next persons under sixteen ang
the least serious persons over sixteen.

DETAILS OF PROPOSED ORDINANCE

Section 1 and_2 are the Short Title and formal provisions.

Section 3 repeals existing section 90 dealing wvith abduction of
young persons and re-enacts it in gender neutral terms.

Section 4 is the main provision. It inserts a new Part ITIA,
whieh contains the hew .provisions in relation to sexual
offences, inte the Crimes Act, 1900. These provisiops will be
explained in detail below.

gsection 5 abolishes the commen law offences of rape and
attempted rape. .

Section 6 is a rransition p:onslon in standard form ensuring
that the abolitien in Section 5 relates only to conduct after
the commencement of the Ordinance.

Section_ 7 repeals sections 62 to #8)l, 86 to 89, 91A to 91D, 379
and 381 of the Crimes Act and repeals the Law Reform (Sexual
Behaviour) Ordinarnce 1%76.

Section 8 is a consequential amendmenc.

AMENDMENTS MADE BY CLAUSE 4

Section 4 inserts a newv Parct I1IA, headed 'Sexual Offences'.
into the Crimes Aet 1900. New provisions are as follows -

Secrion 92 provides a definition of - the cterm ‘'sexual
intercourse' for the purpose of this Part. The definition
is significantly wider than the concept of 'penetration'
whieh is relevant to the existing lav of rape. Proposed
paragraph 92(e) deems a continuation of seXxual inptercourse
as defined in paragraphs (a) «to (4) inclusive to
constitute sexual intercourse, This permits bodily harm
inflicted during intercourse to amount to sexual assault
in the firset or second degree. It also recognises the
right of a person to withdraw consent &4t any stage
although, in the absence of other factors, it is unlikely
that a prosecution would result in these circumstances.
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cections 92A, 92B and 92C deal with the offences of sexual
assault in. the firsc, second and third degree -
respectively. 1In these offences the primary emphasis 1s
placed upon the violence rather than the element of sexual
contact. Provision is made for the ‘pack sexual assaule!
so rthat where the offence is committed in the company. of
" .others all offenders will be subject to a higher penalty.

Section 92A <creates the most serious ecexual assavlt
offence in that the offence involves the infliction of
grievous bodily harm on the viectim. The infliction of that
harm must be accompanied by an intention to engage in
sexual intercourse with the victim or another person
present or nearby. The offence carries a maximum penalty
of 17 years imprisonment unless committed in the company
of other persons (i.e. the ‘pack' sitwvation) in which case
‘the maximum penalty is 20 Yyears. The reference to ‘'another
person who is present or nearby' is designed to cover the
situvation where, for example, violence is directed to a
child in order to overbear the will of a mother or where
violence 1s directed to a person in order to overbear the
will of che companion of that person.

E ]
section 92B creates the ofifence of sexual assault in the
second degree, involving the 1infliction of actuwal - as
opposed to grievous - bodily harm. The proposed penalty is
14 years imprisonment and 17 years in the ‘pack' situation.

Section 92C creates the offence of sexual assault in the
chird degree. This offence does not require the infliction
of bodily harm, but is complete upon either the commission
of an unlawful ass=zault or a threat to inflict bodily harm
accompanied by the requisite intent. The proposed
penalties are a. maximum opf 12 years, 14 years 4in the
‘pack' case.

Secrion 92D «creates the offence of sexual 4intercourse
without consent and the c¢onsent of the vierim to sexual
intercourse and the belief of the accused as to that
-consent are relevant and probative issues. Therefore, this
offence is broadly eguivalent to the exisring offence of
rape unaccompanied by any infliction of bodily harm.
Accordingly the mens_rea required for this offence is
subscantially cthe same as the mens reés required in
relation to the existing common law offence of rape as
stated by the House of Lords in D.P.P. Vv Morgan (1976)
A.C. 182.  Recklessness £for the purpose of this section
means ‘'subjective' recklegsness. The Crown must prove the
same. matters in order to establish the commission of this
offence as it must prove to establish the commission of
the existing offence of cape. The maximum penalty is 12
vyears imprisonment, 14 Years in the 'pack' situation.
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Section 92E deals with sexual intercourse with young
persons. Sub-section (1)} creates the offence of engaging
in sexual inrercourse with a person who is under ten Yyears
of age and carries a penalty of 15 years imprisonment. The
consent of the vietim is 1irrelevant. Sub-section (2)
creates the offance of =ngaging in sexual interxcourse with
a person who is between the ages of ten and sixteeq years.
The penalty is 12 years 1imprisonment. Sub~section (3)
provides certain defences to a person who has been charged
with an offence under stb-section (2).

Those defences are that the ‘victim' consented to the
intercourse coupled with eicther a belief on reasonable
grounds that that pereon was 6Eixteen Years or older or
that the accused was noi more than 2 years older than that
pergon. The latter prowision is similar to section 48 of
the Victorian Crimes 2ct 1958. The Tasmanian Law Refornm
Commission in its report ‘'Rape and Sexual Offences' has
recommended that such a defence should always be available
although it recommended an age differential of 5 years. It
considered that sexual activity between persons of
essentially the same age should be free from criminal
sanctions. sThere would appear teo be merit in leaving
'consensual' sexual activity of young persons to the area
of child welfare law or to Pparental control without
attracting the full rigours of the criminal law.

Sections 92F, 926G and 92H create assault offences
involving an intent tc¢ commit an act of indecency in the
first, second and third degree respectively in the =ame
manner as the three degrees of sexual assaulrc. A
definition of the term 'a¢ct of indecency' has not been
in¢luded in order to avoid the possibility of
unnecessarily restricting the apprlication of these
offences bearing in mind chat some conduct presently
regarded as being merely indecent will hereafter
¢constitute sexual intercourse. The maximum penalties are
imprisonnment for 15 years 12 years and 10 years
respectively.

Section 92F (act of indecency in the f£irst degree) creates
the offence of inflicting grievous bodily harm with intent
to commit an act of indecency. The penalty is 25 years
imprisonment.

Section 92C (act of indecency in the second degree)
creates the offence of infliccting actual bodily harm with
intent to commit an act of indecency and carries a pepalty
of 12 years imprisonment.

Section 92H (act of indecency in the third degree) creates
the offence of unlawfully assaulting or cthredtening to
infliet bodily harm with intent to commit an act of
indecency and carries a penalty of 10 years imprisonment,
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section 923 makes it an offence to co@m%t an - act of
indecency without <onsent. It is in similar £o§m to

section 92D which deals with sexual intercourse without
consent and the comments made in relation to that section
are equally applicable here. The penalty is a maximum of 3
years imprisonment, 7 years in the 'pack' situation. -

Section 92K creates offences in relation <to acts_ of
indecency with Young percsons. These offences are similar
in terms to those involving sexual intercourse created by
section 92E. Sub-section (1) - creates the offence of
committing an act of indecency upon or in the presence of
a person under ten years of age and carries a penalty of
12 years imprisonment. Sub~section (2) creates an offence
of committing an act of jindecency upon or in the presence
of a person between the ages of ten and sixteen years and
carries a penalty of 10 yeare imprisonment. Sub-section
(3) provides defences identical to those contained in
sub-section 92E(3) and the comments made in relation to
that sub-gection are applicable to this sub-section.

Section 92L -deals with incest and related offences.
sub-section (d) creates the offence of engaging in sexual
intercourse with a pereon who is under the age of ten
vears whoe to the knowledge of the accused is a blood
relation or with whon the accused has a parental
relationship. The offenc¢e carries a penalty of 20 years
imprisonment. Sub-sectien (2) creates the offence of
engaging in sexual intercourse with a person who isg
between . the age of ten and sixteen years «ho to the
knowledge of the accuséd is a blood relation or with whom
the accused has a parental relationship and carries a
penalty of 15 years imprisonment. Sub-section (3) creates
an offence of engaging in sexual intercourse with a person
vho is above the age of sixteen and who to the knowledge
of the accused is a blaod relation and carries a penalty
of 10 vyears imprisonment. Sub-section (4) provides that
the Director of Public Prosecutions, or some person
authorised by him, must consent to the instictution of
proceedings for an offence under: this section. The
justification for this ig that there may be cases vhere
there are compelling medical, psychological ot other
reasons . for adopting a course other than prosecution.
Sub-section (5) provides that where evidence has been
- adduced that a persen charged with an offence against
either sub-section (2) or (3) acted under the coercion of
the person with vhom the offence was committed, the person
may not be convicted unless the Crown rebuts such evidence
beyond reasonable doubt. Sub-section (6) provides that the
accugsed is presumed te have known at the relevant time
that he was related to the person with whom the offence is
alleged to have been committed unless there is evidence to
the coptrary.
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section 92M creates a new offence of abduction with intent -

to have sexual intere¢ourse in gender neutral terms and
carries a pehalty of 10 years imprisonment. Thig section
is substantially in accordance with the recommendation of
the Tasmanian Lawv Reforl Commission Report. In realtion te
existing abduction offences (e.g. section 86 of the Crimes
Act. 1900) the Commission stated that they vere an -

" Historical anachranism which displays ap attitude to

wvomen whiech must have baen ocutdated in 192a&a".

Section 92N  creates the offence of employYing any person
under the age of sixteen for the prupose of prosticution
and carries a panalty of 10 years imprisonment. °The
offence is in gender neutral terms.

Section 92P deals with the question of ‘'consent' in cases
whete the consent of the alleged victim is relevant to
the offence or where an honest bellef as to such consent
held by an accused would entitle him to an acquitral. The
effect of the sectien is to retain existing defences in
relation to offences invelving sexual intercourse but to
extend thep to offences involving acts of indecency. 1In
other words the defences available as enunciated in D.P.P.
v _Morgan, (1976) A.C. 182, remain available. On the other
hand if the Crown can prove beyond reasonable doubt that
the accused was aware that the 'consent’' was caused by any
of the objective factors sert out in sub-section (1) then
the accused must be cenvicted. Thig alsc folllows from the
decision in D.P.P. v Mprgan wvhich requires. that any belief
as to the consent of the victim must be honestly held.

Sub-section (1), paragraphs (1) to (j) list the objective
factors which, if proven, will negate the consent of the
victim to an act of sexual intercourse or act of
indecency. The sub-section is substantially in accordance
with the recommendations contained in the Tasmanian Law
Reform. Commission Report. Sub-section (2) provides that a
person who does not show actual physical resistance should
not by reason only of that fact be regarded as consenting
to the sexual intercourse or the act of indecency. 1t has
been suggested in some cases that there must be a clear
outward manifestation by the victim .of lack of consent.
Any such general requirement would exclude from the
operation of the law the imposition of sexual conduct upon
persons in a conditieom of unconsciousness, infancy. mental
disabilicty, or person: who submit for fear of injury te a
third party such as for example. a mother whose child is
threatened or a person whose compadion is threatened. Both:
latter examples are not unusual occurrences, at least in
other Jjurisdictions. Sub-section (3) providez that where
the Crown has proven that the person charged knew at the
televant time that the consent of the victim was caused by
any of the means set out in sub-section (1) then cthe
first-mentioned persen cannot be held to have an honest
belief in the consent of the victim to the act of sexual
intercourse or act of indecency.
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Section 920 abolishes the irrebuttable common -lav
presumption that a boy under the age of fourteenh 18

incapable of c¢arnal knowledge.

Section 92R abolishes the immunity of a husband against
conviction for the rape of his wife. The 'immunity has been
abolished completely in New South Wales and partially in
Vietoria and South Australia. Reasons for tThe abolition

include:

(a) The first classical statement of the rule is found in
Hale's 'Pleas of the Crown' in 1736. This was a tima
wvhen the wife had no property rights and could be
agsaulted for disciplinary reasons by her husband.
This is inconmsistent with today's notions of eguality
in the eyes of the law. )

(b) Marriage is now regarded by the law as a secular
institution, no longer being goverened by
ecclesiastical law as in Hale's time.

(c) A wife can revoke consent as to cohabitation and by
extensian should be capable of revoking consent to
sexual activity. Purthermore in R v Reid 1973 Q.B.
299 it was held that a husband does not have =the
right to kidnap his wife.

(d) 2an unmarried cohabitant can - withdraw consent,
rendering the other party guilty of rape. So viewed
it may appear that marriage amounts to a licence teo
commit brutal or inkumane acts.

{e) To discourage domestic violence. Domestic violence
has become a recogiised problem in the community and
it is hoped that the abolition of the immunity will
have a long term educative effect.

(f) Whilsc it might be argued that lack of consent, where
this 1ie relevant, may be difficult to prove under
these circumstances, the law should not turn a blingd
eye merely because the offence is difficult to prove.

{g) The immuniuy appliéd only to <traditional sexual
intercourse and het to other acts embraced by the
proposed definition of sexual intercourse.

Section 925 provides for a number of alternative verdicts.
Sub-section (1) provides that where the jury 1s satisfied
that the accused did not inflict grievous bodily harm but
are satisfied that he inflicted actual beodily harm with
the regquisite intent they are able to convict him of the
latter  offence. Sub-section (2) provides that where the
jury is satisfied that the accused committed an offence

"but it is not satisfied that he acted in company with

other persons when this is alleged by the Crown, then it
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may convict 'of the offence without that element of
aggravation. Sub-secticng (3) "and (4) pxovide that where
the jury is satisfied that the accused inflicted grievous
or actual bodily harm but are not satisfied that such harm
was inflicted with the requisite intent when they are able
to convict him of the .offence of maljiciousgly wounding or
infliecting grievous birdily harm or assault occasioning
actual bodily harm as appropriate, This overcomes a
glaring deficiency in the existing law. :

Section 92T provides for the addition of a c¢ount for an
offence of act of lkndecency without copnsent in an
indictment for an offence of sexual intercourse without
‘eonsent. This re-enacts existing section 379 which is
repealed by clause 7.

Seqgtion 92V provides that it is notv necessary  to describe
the act constituting the act of indecency in an indictment
for an offence of act of indecency wvithout consent. This
re-enacts existing section 381 whiech  is repealed by
clause 7.

Ord. .15/8'4 Authorised by the

Attorney-General -
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Section 1

Section 2 -

0.4, 69es

2.

el

is the short title

amends section 477 of the Crimes Act 1900 by:

deleting reference to 'a prescribed charge'
in paragraphs 477(6)(c), (7)(c) and 9(b);

- the effect of this will be that the
consent of the accused will always be
required before an offence to which this
section applies can be dealt with summarily.

inserting a new sub-section 477(10);
- as this sub-section need no-longer
provide a penalty in the case of 'a

prescribed charge'.

deleting the definition of 'a prescribed
charge' in sub-section 477(13).

Authorized by the
Attorney-General
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