
EXPLANATORY STATEMENT 

AUSTRALIAN CAPITAL TERRITORY 

Ordinance No.27,7983 

CRIMES (AMENDMENT) ORDINANCE 1983 

The purpose of t h i s  Ordinance is  t o  make a  number of 

amendments t o  t h e  Crimes Act,  1900 (N.S.W.) i n  i t s  a p p l i c a t i o n  t o  

t h e  A u s t r a l i a n  C a p i t a l  T e r r i t o r y .  The e f f e c t s  of t h e  amendments 

a r e  : 

. t h e  i n s e r t i o n  of c e r t a i n  new s e c t i o n s  which, wi th  one 

excep t ion  ( t h e  amendment e f f e c t e d  by c l a u s e  25) 

a r e  a l r e a d y  i n  f o r c e  i n  New South Wales 

. t h e  a b o l i t i o n  of t h e  d i s t i n c t i o n  between fe lony  and 

misdeme anour 

. t h e  a b o l i t i o n  of t h e  d i s t i n c t i o n  between simple larceny 

and larceny 

. t h e  r e p e a l  of s e c t i o n s  which a r e  i n o p e r a t i v e ,  i r r e l e v a n t  

t o  contemporary s o c i e t y  o r  which c o n t a i n  mat te r  covered 

e i t h e r  i n  app l icab le  l e g i s l a t i o n  of t h e  Commonwealth 

Par l iament  o r  o t h e r  laws of t h e  A u s t r a l i a n  C a p i t a l  

T e r r i t o r y ,  and 

. t h e  d e l e t i o n  of a r c h a i c  o r  i r r e l e v a n t  express ions  and 

t h e  s u b s t i t u t i o n  t h e r e f o r e  of meaningful express ions  

Sec t ions  1, 2, 3 and 4 a r e  t h e  Shor t  T i t l e  and Formal p rov i s ions .  

Sec t ion  5 provides  a  new d e f i n i t i o n  of "dwelling house" t o  cover 

mobile and temporary dwel l ings .  

Sec t ion  6 a b o l i s h e s  t h e  d i s t i n c t i o n  between fe lony  and misdemeanour. 

Sec t ions  7 and 8 d e l e t e  re fe rences  t o  t h e  d e a t h  p e n a l t y  and a l s o  

s u b s t i t u t e ,  consequent upon t h e  a b o l i t i o n  of t h e  d i s t i n c t i o n  between 

fe lony  and misdemeanour , imprisonment i n  l i e u  of penal  s e r v i t u d e .  
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S e c t i o n  9 d e l e t e s  t h e  re fe rence  i n  s e c t i o n  24 t o  'penal s e r v i t u d e "  

and r e p l a c e s  it w i t h  imprisonment. 
I 

S e c t i o n  10 c r e a t e s  new of fences  of d i scharg ing  loaded arms w i t h  

i n t e n t  and us ing  a weapon t o  r e s i s t  a r r e s t .  

S e c t i o n  11 is  concerned wi th  p roper ty  p rev ious ly  s t o l e n  and is  

in tended t o  e l i m i n a t e  a p o s s i b l e  defense  t o  a s t e a l i n g  charge 

namely t h a t  t h e  accused ' s  a c t i o n s  d i d  n o t  c o n s t i t u t e  an 

infr ingement  of t h e  p r o p e r t y  r i g h t s  of t h e  owner. 

S e c t i o n s  12, 13, 14,  15 and 16 provide  inc reased  p e n a l t i e s  f o r  

committing c e r t a i n  o f fences  w h i l s t  armed. The o f fences  a r e :  

. breaking and e n t e r i n g  a p l a c e  of Divine Worship and 

committing an o f fence  

. breaking and e n t e r i n g  a p l a c e  of Divine Worship w i t h  

i n t e n t  t o  commit an  offence  

. burg la ry  

. e n t e r i n g  wi th  i n t e n t ,  o r  s t e a l i n g  i n  a dwel l ing house 

and breaking o u t  

. e n t e r i n g  a dwel l ing house i n  t h e  n i g h t  wi th  i n t e n t  t o  

commit an offence  

S e c t i o n  1 7  d e l e t e s ,  from s e c t i o n  244  of t h e  p r i n c i p a l  Act, t h e  

p e n a l t y  of pena l  s e r v i t u d e  and s u b s t i t u t e s  imprisonment. 

S e c t i o n  18 d e l e t e s ,  from s e c t i o n  328 of t h e  p r i n c i p a l  Act ,  a .  

r e f e r e n c e  t o  t h e  d e a t h  p e n a l t y  and penal  s e r v i t u d e  and s u b s t i t u t e s  

imprisonment. 

S e c t i o n  19 p r e s e r v e s  t h e  e x i s t i n g  common law powers of a r r e s t  

wi thout  warrant  b u t ,  i n  r e s p e c t  of p a s t  c r i m i n a l  conduct, l i m i t s  

it t o  o f fences  punishable  by imprisonment f o r  5 y e a r s  o r  more. 

I t  is a consequen t i a l  amendment f lowing from t h e  a b o l i t i o n  of  

f e l o n i e s  and misdemeanours . i 
Sec t ion  20 d e l e t e s  a r e f e r e n c e  t o  t h e  d e a t h  p e n a l t y  i n  s e c t i o n  441. 
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S e c t i o n  21 e n a b l e s  a  Court t o  e i t h e r  backdate a  sen tence  o r  o r d e r  

t h a t  t h e  sen tence  t a k e  e f f e c t  from a  subsequent d a t e .  

S e c t i o n  22 d e l e t e s  a r e f e r e n c e  t o  penal  s e r v i t u d e  i n  s e c t i o n  444. 

Sec t ion  23 e n a b l e s  a  Court ,  wi th  t h e  consent  of t h e  accused and 

of t h e  p rosecu to r ,  t o  t a k e  outs tanding charges  i n t o  account when 

pass ing sen tence  f o r  another  o f fence  o r  o f fences  i n  r e s p e c t  of 

which t h e  accused has been convic ted.  

Sec t ion  24 makes it c l e a r  t h a t  e x i s t i n g  s e c t i o n  477, which s e t s  o u t  

those  o f fences  which may be disposed of summarily wi th  t h e  consent  

of t h e  accused,  does .no t  extend t o  common law of fences .  

Sec t ion  25  i s  t h e  p r o v i s i o n  which is no t  t o  be found i n  c u r r e n t  

N e w  South Wales law. It  provides  t h a t  common law o f f e n c e s  may 

be d e a l t  wi th  summarily where t h e  Court i s  of t h e  op in ion  t h a t  

it is proper  t o  do s o  and t h e  p rosecu to r  and accused consent  t o  

t h a t  course .  I t  is a  l o g i c a l  companion measure t o  s e c t i o n  477. 

Sec t ions  26 and 27 make amendments consequen t i a l  t o  c l a u s e  25. 

Sec t ion  28 i n s e r t s  t h e  Schedule r e f e r r e d  t o  i n  c l a u s e  23 and 

provides  a  w r i t t e n  record  of t h e  o f fences  t a k e n  i n t o  account on 

sentence .  

Sec t ion  29 d e l e t e s  t h e  term "penal  s e r v i t u d e "  wherever occur r ing  

i n  each p r o v i s i o n  s p e c i f i e d  i n  Schedule 1 and i n s e r t s  i n  l i e u  t h e  

term "imprisonment". 

Sec t ion  30 p rov ides  t h a t  each p rov i s ion  s p e c i f i e d  i n  Column 1 of 

Schedule 2  is amended a s  s e t  o u t  i n  Column 2 of t h e  s a i d  Schedule. 

Some amendments a r e  consequen t i a l  t o  t h e  a b o l i t i o n  of t h e  d i s t i n c t i o n  

between f e l o n y  and misdemeanour. Others  d e l e t e  i n o p e r a t i v e  o r  

meaningless express ions  and rep lace  them w i t h  meaningful and 

comprehensible ones  r e f l e c t i n g  t h e  t r u e  s i t u a t i o n  i n  t h e  A u s t r a l i a n  

C a p i t a l  T e r r i t o r y .  For example t h e  express ion  "conv ic t ion  before  

two J u s t i c e s "  is  meaningless i n  t h e  T e r r i t o r y  where J u s t i c e s  of t h e  

Peace do no t  perform M a g i s t e r i a l  j u d i c i a l  f u n c t i o n s .  
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Sec t ion  3 1  r e p e a l s  P a r t  V I  of t h e  Crimes Act, 1900 and r e p e a l s  

each p rov i s ion  s p e c i f i e d  i n  Schedule 3  f o r  reasons e a r l i e r  s t a t e d .  

It  a l s o  r e p e a l s  t h e  Habi tual  Criminals Act,  1905 (N .S .W.)  i n  
( 

i t s  a p p l i c a t i o n  t o  t h e  Aus t ra l i an  C a p i t a l  T e r r i t o r y ,  ensur ing  

untrammelled a p p l i c a t i o n  of s e c t i o n  17 of t h e  Crimes A c t  1914. 

Sec t ion  32 makes t r a n s i t i o n a l  p rov i s ions  i n  r e s p e c t  of persons  ( I 

charged bu t  n o t  d e a l t  wi th  t o  f i n a l i t y  p r i o r  t o  t h i s  proposed 

Ordinance coming i n t o  e f f e c t  . 

Schedule 1 l is ts  t h e  p rov i s ions  r e f e r r e d  t o  i n  s e c t i o n  29, being 

those  p rov i s ions  from which t h e  express ion "penal s e r v i t u d e "  is 

t o  be de l e t e d  and replaced wi th  "imprisonment". 

Schedule 2  l i s ts  t h e  v a r i o u s  amendments r e f e r r e d  t o  i n  s e c t i o n  30. f- 
\ ( I  

Schedule 3  l i s t s  some of t h e  r e p e a l s  e f f e c t e d  by s e c t i o n  31. 

Authorised by t h e  Attorney-General 

Ord. No. 4 6 / 8 3  
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