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Outline

The Children and Young People Bill 2008 once enacted will become the primary law in the
ACT which provides for the protection, care and wellbeing of children and young people in the
Australian Capital Territory. The Bill addresses a range of areas that impact upon the daily
lives of children and young people in the Territory, such as children and young people using
childcare services, children and young people in employment, children and young people
involved in the criminal justice system and children and young people for whom there are care
and protection concerns.

The ACT Government intends that the Bill will replace the Children and Young People Act
1999. The Children and Young People Act provided for an operational review within three
years of the Act's commencement. The review commenced in 2002 and has involved
extensive community consultation, leading to the development of amendments to the Act as
follows:

Children and Young People Amendment Act 2005 — This Act, which was passed by the
ACT Legislative Assembly on 2 July 2005, provided for the making of Standing Orders for
places of detention, expanded the regulation making power under the Act, and gave
retrospective statutory effect for a number of instruments made under the Act.

Children and Young People Amendment Act 2006 — This Act, which was passed by the
ACT Legislative Assembly on 9 March 2006, introduced a new principle to help families
understand care and protection procedures; cultural plans for Aboriginal and Torres Strait
Islander children and young people; an exception for mandated reporters in the same setting
to report identical concerns for a child or young person; the introduction of a new concept of a
child or young person being at risk of abuse or neglect; clarification of persons required by
law to report child abuse; and a new framework for the protection and release of information
under the Act.

Children and Young People Amendment Act 2006 (No.2) — This Act, which was passed by
the ACT Legislative Assembly in November 2006, removed two sunset clauses relating to the
exemption of work experience from the employment chapter and the power to make standing
orders for the Quamby Youth Detention Centre.

Children and Young People Amendment Act 2007 — This Act, which was passed on 8
March 2007, introduced prenatal reporting and a revised search and seizure scheme for the
Quamby Youth Detention Centre.

The development of the Bill has been influenced by a number of factors, including the Human
Rights Act 2004, extensive community consultation and government responses to reviews
and inquiries during this time, including:

e Inquiry into the Rights, Interests and Wellbeing of Children and Young People, by the
Standing Committee on Community Services and Social Equity, reported in August 2003;

e The Territory as Parent: Review of the Safety of Children in Care in the ACT and of ACT
Child Protection Management, by the Commissioner for Public Administration, reported in
May 2004 (The Vardon Report);

e The Forgotten Victims Of Crime: Families Of Offenders And Their Silent Sentence, by the
Standing Committee On Community Services And Social Equity, reported in June 2004;

e The Territory's Children: Ensuring safety and quality care for children and young people,
Report on the Audit and Case Review, by the Independent Review for the Commissioner
for Public Administration, reported in July 2004 (The Murray Report);

e The Rights System for Rights Protection — An ACT Government Position Paper on the
System of Statutory Oversight in the ACT, by the ACT Government, released August
2004;

e One Way Roads out of Quamby: Transition Options for Young People Exiting Juvenile
Detention in the ACT, by the Standing Committee on Community Services and Social
Equity, reported in August 2004;

e Human Rights Audit of Quamby Youth Detention Centre, by the Human Rights and
Discrimination Commissioner, reported in June 2005 (the Human Rights Audit).
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An overview of the Bill, including key changes, is as follows:
Chapter 1 Preliminary

Chapter 1 outlines the objects, principles and considerations for the Bill. The best interests of
the child or young person must be regarded as the paramount consideration for decisions and
action taken under the Act. The general principles applying across the Bill are also included
in this chapter and these principles emphasise individual consideration of a child or young
person’s age, maturity, developmental capacity, sex, background and other relevant
characteristics. An additional principle applying to Aboriginal and Torres Strait Islander
children and young people is included to recognise the connection of the child or young
person to their community and the need to involve their community in decisions being made.
This chapter also introduces a new requirement that decision-makers exercising functions
under the Bill have qualifications, experience or skills to apply the principles, where
practicable and appropriate.

Important concepts outlined in this chapter include new definitions of family member and
significant person for a child or young person.

New terms to describe daily care responsibility and long-term care responsibility are outlined
in this chapter.

Chapter 2 Administration

Chapter 2 establishes the administrative framework for the Bill, including the Chief
Executive’s functions. The chapter introduces a new power allowing the Chief Executive to
make instructions for administrative functions being exercised under the new Act and allows
the Chief Executive to ask for assistance, facilities or services relevant to the physical or
emotional wellbeing of a child or young person. The Bill enables the Minister to give written
directions to the Chief Executive about the exercise of functions under the new Act. It also
describes the roles of other entities created by the Bill such as the Official Visitor and the
Children and Youth Services Council (formerly the Childrens Services Council in the 1999
Act) which is a body that advises the Minister responsible for administering the Act on issues
relating to the Act and services for children and young people in the Territory.

Official Visitors have oversight and inspectorate functions conferred by this chapter in relation
to detention places, therapeutic protection places and places of care. The Bill contemplates
the Minister making guidelines (by way of notifiable instrument) that outline complaints
handling by the Official Visitor. The chapter creates a clear pathway for the referral of a
complaint by the Official Visitor to an investigative entity and resolution of a complaint by the
Official Visitor with the operating entity for the place (which may be the Chief Executive or an
entity administering the place).

This chapter also includes an expanded suitability test for people providing services or
exercising functions under the Act. The test will consider information about the conviction or
finding of guilt of a person for a sexual offence, an offence involving violence or an offence
against an animal. It will also consider whether a child concern report has been received
about the entity and any action taken in response. Suitable entities will have a new ongoing
duty to report certain changes to suitability information.

Chapter 3 Family Group Conferences

Chapter 3 expands the family group conferencing model to enable a family group conference
to be arranged to promote the wellbeing and best interests of a child or young person who is
subject to care and protection or youth justice interventions under the new Act, not only those
children and young people who are in need of care and protection. The chapter introduces
new mechanisms that strengthen the participation of children and young people in family
group conferences, particularly those under school leaving age.
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Family group conference standards will be established to provide for more flexible delivery of
family group conferences, with some of the detail currently existing in legislation to be moved
to standards.

Chapters 4 to 9 Criminal Matters — Youth Justice

Chapter 4 provides a conceptual overview of the criminal matters chapters which are chapters
4 to 9 inclusive. Chapter 4 also includes the youth justice principles to guide decision-makers
in deciding what is in the best interests of a child or young person for these chapters. The
youth justice principles give greater recognition to involving children and young people and
Aboriginal and Torres Strait Islander communities in decision making, timely access to legal
assistance and expeditious legal proceedings, ensuring detention is used only as a measure
of last resort and for the shortest appropriate period of time, and promoting the young
offender’s rehabilitation, while balancing the rights of victims and the community’s interests.
The principles are intended to be interpreted consistently with relevant human rights
instruments and jurisprudence, including for example the Convention on the Rights of the
Child. The chapter also includes important definitions for the Act and schedule 1, such as
young detainee and youth detention officer. The dictionary includes a definition of young
offender as a person who has been convicted or found guilty of an offence by a Court and
who was under 18 years old when the offence was committed, and additionally for the
interstate transfer scheme, the person must have been sentenced for the offence to facilitate
the interstate transfer of sentences.

Chapter 5 deals with transfers within the ACT of young detainees, including to and from
health facilities and from the detention place to a correctional centre after a young detainee
becomes an adult. This chapter also provides for escorts of children and young people in
custody between places in the Territory, for example, between Courts and the detention
place. Part 5.2 provides for a nationally consistent interstate transfer scheme for the transfer
of community-based sentences and custodial sentences between jurisdictions.

Chapter 6 relates to the Chief Executive’s powers and responsibilities in administering a place
of detention for young detainees. Powers and obligations currently existing in standing orders
have been elevated to this chapter of the Bill. The chapter is modelled on the Corrections
Management Act 2007 for adult detainees in a correctional centre with appropriate
modifications for young detainees. The chapter includes minimum standards and
entittements for young detainees, in addition to necessary measures to ensure safety,
security and good order at the detention place, such as the use of force, segregation
(including safe room segregation directions) and monitoring certain communications within
the detention place. The chapter also introduces new offences in the youth detention context
for a young detainee to possess a prohibited thing and for a person to take a prohibited thing
into a detention place. It also includes a new requirement that adults who work or provide
services in the detention place must report to the Chief Executive any significant threats to
security or good order. The chapter provides for young detainees who are parents to
continue caring for or having contact with their young child (under 6 years old and not enrolled
in school) in the detention place, where this is in the best interests of the young child.

Chapter 7 relates to powers of search and seizure at the detention place in order to ensure a
safe detention place. It provides for low-level personal searches (scanning, frisk and ordinary
searches) and high-level personal searches of young detainees (strip and body searches),
including the use of force in exceptional circumstances. Premises and property may also be
searched. The chapter also provides for scanning, frisk or ordinary searches of other persons
at the detention place in certain circumstances.

Chapters 8 and 9 outline a framework for responding to behaviour breaches by young
detainees in the detention place. The chapter creates a distinction between low-level
breaches (minor behaviour breaches) and breaches which are of a persistent or serious
nature (behaviour breaches). Minor behaviour breaches may be dealt with through the
behaviour management framework and this could lead to the imposition of behaviour
management consequences prescribed by the Bill. Behaviour breaches may be dealt with
through the discipline process of administrative charging and hearing, leading to the
imposition of behaviour management consequences. The Bill also contemplates a behaviour
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management framework being established to promote positive behaviour in reflection of the
age and developmental maturity of young detainees, and not only respond to negative,
undesirable behaviour.

Schedule 1 of the Bill provides for modern criminal justice laws that apply to children and
young people. The amendments focus on rehabilitation, flexibility and consistency in
sentencing. Further detail is provided in the outline to Schedule 1.

Chapters 10 to 19 Care and Protection

Chapter 10 includes general matters relating to care and protection such as principles,
considerations and overarching concepts. The chapter contains a new principle for decision-
makers making a decision under the care and protection chapters to address how decision-
makers inform themselves of views expressed by children and young people. The test of
what is in a child or young person’s best interests for decisions made under the care and
protection chapters includes a greater emphasis on stability for children and young people in
out of home care through early decision-making for a safe, supportive and stable placement,
and protecting and promoting the cultural and spiritual identity of Aboriginal or Torres Strait
Islander children and young people through connections to family and community. A new
principle for the care and protection chapters has been included to emphasise that the safety
and wellbeing of children and young people who have been removed from their parents is
paramount over the interests of their parents.

Chapter 11 outlines the reporting and assessing of abuse and neglect of children and young
people at risk. The chapter provides for voluntary reporting of a person’s suspicion or belief
that a child or young person is being abused or neglected or is at risk of abuse or neglect. It
also requires certain persons to report to the Chief Executive their reasonable work-related
belief of sexual abuse or non-accidental physical injury to a child or young person. A new
exception to the requirement to report is included in this chapter, namely if the mandated
reporter reasonably believes that the child or young person has experienced, or is
experiencing, non-accidental physical injury caused by another child or young person and the
subject child or young person has a person with parental responsibility who is willing and able
to protect them from further injury.

The chapter introduces new concepts of a child concern report (which includes both
mandatory and voluntary reports) and a child protection report (where the Chief Executive
suspects a child or young person is in need of care and protection and deems that a child
concern report should be treated as a child protection report). The chapter also introduces a
requirement for the Chief Executive to undertake an initial assessment of matters raised in a
child concern report to assess whether the child or young person may be in need of care and
protection and take action considered appropriate in response to the report.

This chapter also allows a person to report to the Chief Executive if they suspect or believe,
during a woman'’s pregnancy, that a child who may be born as a result of the pregnancy could
be in need of care and protection. The chapter allows the Chief Executive to take any action
considered appropriate with the consent of the pregnant woman to reduce the future risk to a
child who may be born as a result of the pregnancy, including referrals to support services or
information sharing with relevant persons and agencies. The chapter also allows prenatal
information to be shared between the Chief Executive and prenatal information sharing
entities in certain circumstances where the consent of the pregnant woman has been sought,
but not obtained.

In response to a child protection report, the chapter introduces new powers for the Chief
Executive to undertake an appraisal involving a visual examination or interview of a child or
young person if seeking the agreement of a parent or other person with daily care
responsibility would put the child or young person at significant risk of abuse or neglect or
jeopardise a criminal investigation. Otherwise the Chief Executive may conduct an appraisal
of a child or young person by making reasonable endeavours to seek the agreement of each
person with daily care responsibility for the child or young person to the appraisal (unless it is
not practicable or not in the best interests of the child or young person to do so) and where
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the agreement of at least one parent or person with parental responsibility has been obtained;
or by seeking and obtaining an appraisal order.

This chapter also introduces appraisal orders that authorise the Chief Executive to undertake
an appraisal of a child or young person. An appraisal order may also authorise the Chief
Executive having daily care responsibility for the child or young person, if the child or young
person is at an unacceptable level of risk remaining in their usual care arrangements during
the period of the appraisal. The length of an appraisal order is 4 weeks, with the possibility of
an extension to 8 weeks if the extension is necessary for the appraisal to be completed.

Chapter 12 outlines the ways in which parental responsibility can be voluntarily transferred or
shared between a person or persons with parental responsibility for a child or young person
and another person or persons through the registration of family group conference
agreements and voluntary care agreements.

Chapter 13 provides when a child or young person is in need of emergency care and
protection or emergency therapeutic protection and confers powers on the Chief Executive
and police officers to take action to ensure the child or young person’s safety in emergency
circumstances. A child (over 10 years) or young person in need of emergency therapeutic
protection may be placed in a therapeutic protection place pending the making of an interim
or final therapeutic protection order by the Childrens Court.

Chapter 14 outlines assessment orders and care and protection orders, including interim care
and protection orders to protect children and young people who are, or who may be, in need
of care and protection. Assessment orders authorise the Chief Executive to arrange a care
and protection assessment of a person (for example, a parent) in relation to a child or young
person’s care and protection. The Bill introduces new procedures in order to streamline the
process for arranging assessments through the Chief Executive deciding terms of reference
for the assessment and arranging for an authorised assessor to undertake the assessment,
unless otherwise ordered by the Court. The Bill also introduces new criteria for the making of
an assessment order to ensure that children and young people are not subjected to repeated
assessments that are not in their best interests.

The chapter also outlines care plans for a child or young person who is, or is proposed to be,
subject to a care and protection order. A care plan is a written document outlining the Chief
Executive’s proposals for the care and protection of the child or young person. In order to
improve stability for children and young people, the chapter allows the Chief Executive to
include a proposal in a care plan about how the Chief Executive proposes to ensure the living
arrangements for the child or young person are as stable as possible over the longer term in a
safe, nurturing and secure environment. The chapter also introduces proposals in care plans
which address planning and services for when a child or young person leaves out of home
care, for example, to transition to independent living arrangements when approaching or
attaining adulthood. For children and young people who are Aboriginal or Torres Strait
Islander, the chapter introduces proposals in care plans that address the preservation and
enhancement of the identity of the child or young person as an Aboriginal or Torres Strait
Islander person.

A care and protection order may include provisions such as an enduring parental
responsibility provision, short-term parental responsibility provision, long-term parental
responsibility provision, residence provision, contact provision, drug use provision,
supervision provision, mental health tribunal provision or a specific issues provision. Drug
use provisions in care and protection orders are introduced in the Bill. These provisions are
intended to address a child or young person’s protective needs while the child or young
person remains in the care of, or having contact with, a parent or primary caregiver whose
parenting capacity is impacted by their use of a substance.

Again, in order to emphasise stability for children and young people, this chapter introduces
short-term parental responsibility provisions (not longer than 2 years) and long-term parental
responsibility provisions (until the child or young person is 18 years). The Bill includes a
rebuttable presumption in favour of the child or young person being subject to a long-term
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parental responsibility provision after being in out of home care for the 2 year period of a short
term parental responsibility provision when an application is made to extend the order.

The BiIll introduces new provisions to allow the Childrens Court to make interim and final
DVPO protection orders for children and young people who are exposed to domestic violence
in their home when care and protection proceedings are also before the Court for the child or
young person.

This chapter includes requirements for the Chief Executive to report annually on the progress
of a child or young person subject to the parental or supervisory responsibility of the Chief
Executive. It introduces a new obligation for the Chief Executive to consult with the child or
young person and other relevant people, such as the child or young person’s carer, to discuss
the report prior to its finalisation.

Chapter 15 outlines arrangements for the Chief Executive’s exercise of parental responsibility
for a child or young person under an order (for example, a care and protection order with a
parental responsibility provision) or other authority (for example, voluntary care agreement)
under the Bill. This chapter provides for the authorisation of foster carers, foster care
services, and residential care services to provide care for children and young people and
revocation of these authorisations in certain circumstances. It also allows a family member or
significant person for a child or young person to be authorised as a kinship carer. The term
‘place of care’ replaces the former terminology of ‘shelter’ under the 1999 Act and this chapter
enables the Minister to approve places of care for the placement of children and young
people under the care and protection chapters. Out-of-home care standards will also be
developed. This chapter also requires personal history information for children and young
people in out-of-home care to be kept by foster carers, foster care services and residential
care services and for this information to be given to the child or young person where it is in
their best interests. The chapter also requires the Chief Executive to report to the Public
Advocate on actions taken following a child protection report resulting in an appraisal for
children and young people in out-of-home care or on approved contact visits. The placement
principle for Aboriginal and Torres Strait Islander children and young people in out-of-home
care is also included in this chapter.

Chapter 16 addresses therapeutic protection orders which enable the Chief Executive to
confine a child or young person at a place declared by the Minister as a therapeutic protection
place in circumstances where the child or young person poses a significant risk of significant
harm to themselves or others. This chapter introduces new criteria for the making of these
orders, requires regular reviews of any orders in force by the Chief Executive and sets an
absolute upper limit of 6 months for extensions of orders. It introduces a revised search and
seizure scheme for children and young people in therapeutic protection and authorises the
use of force in certain limited circumstances. It also allows the Minister to declare a place as
a therapeutic protection place and allows the Chief Executive to authorise an entity to be an
operating entity for the place, including the power to suspend or revoke the authorisation.
The BIll contemplates the development of therapeutic protection standards. The chapter
provides for increased oversight of therapeutic protection, through access to the therapeutic
protection place by accredited persons, a requirement for the operating entity to maintain a
register of intrusive action such as certain searches and provision of a therapeutic protection
plan to the Official Visitor or Public Advocate at their request. The register must be available
for inspection by accredited persons and must be inspected regularly by the Public Advocate.

Chapter 17 gives effect to a uniform national scheme for the transfer of care and protection
orders and proceedings between participating states (including the Northern Territory and
New Zealand). It includes a new object and criterion for the administrative and judicial
transfer of care and protection orders to recognise the desirability of orders relating to the
care and protection of a child or young person having effect, and being enforced, in the
jurisdiction where the child or young person lives. This chapter no longer contains provisions
relating to the transfer of care and protection orders and proceedings to non-participating
states to reflect that all states are now participating in the uniform national scheme.

Chapter 18 confers powers on police officers to provide assistance to the Chief Executive for
certain actions under the care and protection chapters. The chapter also includes provisions
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for a safe custody warrant to be issued by a Magistrate in circumstances where a child or
young person is in danger as a result of a person contravening an order in force for the child
or young person under the care and protection chapters.

Chapter 19 outlines procedures applying to proceedings arising under the care and protection
chapters. The chapter outlines the form and content of applications, including cross
applications and the burden of proof for proceedings under the care and protection chapters.
It also outlines who the parties to an application are, procedures for joining and removing
parties, hearing applications in a party’s absence, service of material and representation of
parties. It includes procedures for summonsing witnesses to give evidence in a proceeding
under the care and protection chapters and provides for orders about costs.

Chapter 20 Childcare Services

Chapter 20 provides a regulatory framework for childcare centres and family day care
schemes in the Territory. Childcare service proprietors will no longer be required to hold an
approval in principle prior to holding a childcare service licence. Childcare services standards
will be established to replace licence conditions and these will be enforceable through an
offence for non-compliance. Compliance with standards will be assessed at a minimum of
once during the period of a licence for each service. For each financial year, the Chief
Executive is required to prepare a report regarding compliance of services with the childcare
services standards. This will be publicly notified on the Legislation Register by way of
notifiable instrument, excluding information identifying a child, a childcare worker or a
reporter.

Chapter 21 Employment of children and young people

Chapter 21 regulates employment for children and young people aged under 18 years in the
Territory. The Bill provides for the establishment of standards aimed at protecting children
and young people in employment and children and young people in work experience under
school leaving age.

The chapter includes a new definition of light work, to ensure that children and young people
under school leaving age can engage in and benefit from light work that is deemed by
employers (within the meaning set out by the Bill) to be in the child or young person’s best
interests.

There will also be a new power for the Minister to declare an industry, occupation or activity to
be high risk employment, if it is likely to harm the health, safety, personal or social
development of a child or young person under school leaving age.

This chapter also establishes a framework to exempt a work experience program for under
school leaving age children and young people arranged by an educational institution from the
operation of chapter 21 if the program complies with work experience standards.

Chapter 22 Research involving children and young people

Chapter 22 introduces new provisions for the Chief Executive to approve certain research
projects. The Bill contemplates the development of research standards and these will be
enforceable through an offence for non-compliance. Research projects that require the
approval of the Chief Executive are those that involve the participation of certain children and
young people in the research project (including those in the custody and care of the Chief
Executive) or require the Chief Executive to give the researcher access to protected or
sensitive information about children and young people. They also include projects that
involve the participation of a person who exercises a function under the Act and those that
involve research being conducted at a place of care, detention place, or therapeutic protection
place.
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Chapter 23 Enforcement

Chapter 23 outlines enforcement powers for functions exercised under the new Act. The
chapter allows entry to premises with the consent of the occupier of the premises or with a
search warrant issued by a Magistrate. The chapter also authorises entry to premises without
the consent of the occupier and without a warrant in certain limited circumstances, namely to
ensure the protection of a child or young person at risk of immediate and significant harm or
to fulfil the Chief Executive’s duty of care to children and young people for whom the Chief
Executive has parental responsibility or to fulfil an inspectorate role for licensed childcare
services.

Chapter 24 Appeals and review

Chapter 24 deals with appeals and reviews of decisions under the Bill. Restrictions in the
1999 Act on the right to appeal decisions under the care and protection chapters have been
removed and the Bill has been drafted to allow appeals in accordance with the rules of the
Magistrates Court Act 1930. Certain new administrative decisions being made by the Chief
Executive under the Bill are also reviewable by the Administrative Appeals Tribunal.

Chapter 25 Information Secrecy and Sharing

Chapter 25 outlines an information secrecy and sharing framework for the Bill. The
framework includes new powers for members of a child or young person’s care team, who are
persons and entities declared by the Chief Executive, to share information with each other
relevant to the safety and wellbeing of the child or young person. It also expands section 29
of the 1999 Act to allow the sharing of information about a child or young person’s health,
safety and wellbeing between certain persons and agencies to better support collaborative,
multi-agency responses to children and young people. The chapter includes an expanded
power for the Chief Executive to give information to a person who is exercising a function
under, or administering, a corresponding law of another State. It also includes explicit
authorisation for out-of-home carers and foster care services to release certain information
about a child or young person if this is necessary for the exercise of their care responsibilities
for the child or young person. It also enables the Chief Executive to give a researcher certain
information for an approved research project. It includes new rules for information holders
giving information to Courts and investigative entities.

Chapter 26 Miscellaneous

Chapter 26 contains miscellaneous provisions. The chapter allows for a person to make a
confidential report of their suspicion that a provision of the Act is being contravened or has
been contravened. It remakes the offence for tattooing a child or young person without the
written agreement of a person with parental responsibility for the child or young person. It
also includes a power for the Minister to make standards for the Act and a power for the
Executive to make regulations for the Act.
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DETAIL

Chapter 1 — Preliminary

This chapter sets out general objects, principles, considerations and concepts (including the
concept of parental responsibility), which apply across the Bill.

Part 1.1 — Introduction

This part sets out the technical clauses of the Bill.

Clause 1 — Name of Act

This is a technical clause and sets out the name of the new Act as the Children and Young
People Act 2008.

Clause 2 — Commencement

This clause enables the new Act to commence on a day nominated by the Minister in a
commencement notice.

The default 6 month commencement under the Legislation Act 2001 is displaced, however, if
the Act is not commenced within 12 months, it will commence automatically the next day after
that period.

Clause 3 — Dictionary
This is a technical clause identifying the dictionary and explaining conventions used to define
words and terms for the purposes of the Act.

Clause 4 — Notes

This is a technical clause explaining the status of notes in the Act.

Clause 5 — Offences against Act — application of Criminal Code etc

This clause makes it clear that the Criminal Code 2002 applies to all offences against the Act.
The Act should also be read in conjunction with the Legislation Act 2001, which provides for
interpretation, common definitions, and legislative machinery for the Act.

Under section 133 of the Legislation Act 2001, the current value of a penalty unit is $100 if the
person charged is an individual or $500 if the person charged is a corporation.

Clause 6 — Application of Act to children and young people etc

This clause specifies that the Act will apply to children, young people, young offenders and
young detainees who ordinarily live in, or are present in, the ACT or are subject to an event
occurring in the ACT that leads to a voluntary or mandatory report about their care and
protection. It also specifies that the Act will apply to prenatal reports about a child’s future
care and protection.

The Act applies to young offenders and young detainees, which includes adults aged under
21 years who are alleged to, or have committed an offence under the age of 18 years. See
chapter 4 and the dictionary for definitions relating to young offenders and young detainees.

Part 1.2 — Objects, principles and considerations

This part specifies the objects and principles of the Act, including the Aboriginal and Torres
Strait Islander principle. The objects and principles are underpinned by the paramount
consideration of the best interests of children and young people.
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Clause 7 — Main objects of Act

This clause sets out the objects that underpin the Bill in relation to all aspects of the protection
and wellbeing of children and young people. The objects summarise the overarching tasks of
the relevant Minister and Chief Executive when administering the new Act.

The objects provide greater recognition of:

e the importance of a whole of government and community approach to supporting children
and young people (sub-clauses (a), (c) and (f));

e the right to inclusion and participation of Aboriginal or Torres Strait Islander people in
providing support and care to Aboriginal or Torres Strait Islander children and young
people and young offenders (sub-clause (d)).

Sub-clause (e) expands an existing object from the 1999 Act to ensure that services provided

by, or for, government for the wellbeing, care and protection of children and young people:

e are centred on the needs of children and young people; and

e take into account the views and wishes of children and young people; and

o foster and promote the health, education, developmental needs, spirituality, self-respect,
self-reliance and dignity of children and young people; and

e respect the individual race, ethnicity, religion, disability, sexuality and culture of children
and young people.

In order to reflect the aims of the employment chapter, a new object has been included at
sub-clause (h) to reflect the objective of protecting children and young people in employment.

Clause 8 — Best interests of children and young people paramount consideration

This clause enshrines the best interests principle as the paramount consideration for persons
making decisions or taking action under the Act.

For the care and protection chapters, clause 348 sets out the matters decision-makers must
take into account in deciding what is in the best interests of a child or young person.

For the criminal matters, clause 94 sets out the matters decision-makers must take into
account in deciding what is in the best interests of a young offender or young detainee.

This best interests principle as a paramount consideration reflects the Convention on the
Rights of the Child (Article 3) which states:

“In all actions concerning children, whether undertaken by public or private social
welfare institutions, Courts of law, administrative authorities or legislative bodies, the
best interests of the child shall be a primary consideration”.

Clause 9 — Principles applying to Act

This clause sets out the general principles and provides that they are to be considered where
relevant to the decision being made in relation to a child or young person, except when this
would be in conflict with the best interests of the child or young person. The general
principles in this clause are to guide all decisions and actions made or taken under the Act,
whether by the Chief Executive, a Court, an authorised person or someone else. The best
interests principle will limit the operation of these principles to the extent of any inconsistency.

Other principles and requirements of the Act are additional to these principles and are not
intended to limit the operation of these principles.

Sub-clause (1) clause re-enacts parts of section 12 of the 1999 Act which set out general
principles that applied across the Act. Other parts of section 12 from the 1999 Act that related
specifically to care and protection matters have been relocated to part 10.3 of the Bill that
outlines principles and considerations for the care and protection chapters.

Sub-clause (2) introduces a new requirement for a decision-maker exercising a function under
the new Act to, where practicable and appropriate, have qualifications, experience or skills
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suitable to apply the principles in sub-clause (1) in making decisions in relation to children and
young people. This requirement reflects the need for persons working with children and
young people to have professionalism or appropriate training or skills reflected in international
human rights law (see Committee on the Rights of the Child General Comment No. 5 (2003)
General measures of implementation of the Convention on the Rights of the Child
(commentary 53 — 55) and the United Nations Standard Minimum Rules for the Administration
of Juvenile Justice ("The Beijing Rules") rule 22).

Clause 10 — Aboriginal and Torres Strait Islander children and young people principle

The clause re-enacts and expands the Indigenous children and young people principle at
section 14 of the 1999 Act. This clause outlines the additional matters that decision makers
must consider when making decisions or taking action under the Act in relation to Aboriginal
or Torres Strait Islander children and young people:

e the need for the child or young person to maintain a connection with the lifestyle, culture
and traditions of the child’s or young person’s Aboriginal or Torres Strait Islander
community;

e submissions about the child or young person, made by or on behalf of any Aboriginal or
Torres Strait Islander people or organisations identified by the Chief Executive as
providing ongoing support services to the child or young person or their family; and

e Aboriginal or Torres Strait Islander traditions and cultural values (including kinship rules)
as identified by reference to the child or young person’s family, kinship relationships and
the community with which the child or young person has the strongest affiliation.

This principle recognises that the ACT Aboriginal and Torres Strait Islander community is
diverse and there is no single set of traditions and/or culture.

The Indigenous Placement Principle at section 15 of the 1999 Act has been relocated to
chapter 15 of the Bill as it relates to when the Chief Executive has daily care or long-term care
responsibility for an Aboriginal or Torres Strait Islander child or young person.

This principle engages the right to equal protection of the law without discrimination, at
section 8(3) of the Human Rights Act 2004. However it is justifiable under section 28 of the
Human Rights Act 2004 because the proposed positive discriminatory measures recognise
the needs of Aboriginal and Torres Strait Islander children, their families and their
communities in the light of their history as Indigenous Australians and their over-
representation in the child protection and criminal justice systems.

Part 1.3 — Important concepts

This part sets out concepts that apply across the Bill.

Division 1.3.1 — Definitions

This division sets out definitions of the terms ‘child’, ‘young person’, ‘family member of a child
or young person’ and ‘significant person for a child or young person’.

Clause 11 — Who is a child?

This clause defines a child for the Act as a person aged under 12 years old.

Clause 12 — Who is a young person?

This clause defines a young person for the Act as a person who is aged 12 years to 18 years.
A person becomes an adult when they turn 18 years.

Clause 13 — Who is a family member of a child or young person?

This clause introduces a new definition of a family member of a child or young person to
clarify concepts and references to family members across the Bill.

A family member of a child or young person means the child or young person’s:
e parent, grandparent or stepparent; or
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son, daughter, stepson, stepdaughter; or
sibling; or

uncle, aunt; or

nephew, niece or cousin.

The meaning of parent in the Legislation Act 2001 applies to define parent in this Bill and
includes the child or young person’s mother, father or someone else who is presumed under
the Parentage Act 2004, part 2 to be a parent of the child.

A definition of sibling is included in the dictionary and includes a stepbrother, stepsister, half
brother or half sister of a child or young person.

The definition of family member also incorporates Aboriginal or Torres Strait Islander
customary parenting practices to include a person who has responsibility for the child or
young person in accordances with those practices.

Clause 14 — Who is a significant person for a child or young person?

This clause introduces a new definition of a significant person for a child or young person.
The concept of a significant person for a child or young person was included in the 1999 Act,
but was not defined.

This clause clarifies that a significant person for a child or young person is a person that the
child or young person identifies as significant to them. For most children and young people, it
is not intended that the Chief Executive needs to be satisfied there is a significant relationship
between the child or young person and the significant person. It will be sufficient that the
child or young person identifies the person as a significant person in their lives.

However, in cases of very young children who are not sufficiently mature to identify a person
as a significant person, or in cases of children and young people who are not able to do this
for other reasons (for example, intellectual disability), this clause also allows the Chief
Executive or a family member to identify a person as a significant person in the child or young
person’s life.

As family members for a child or young person are now defined in clause 13, it is not intended
that a significant person would include any of the family members identified in that clause.

Examples of significant persons are included in this clause to give guidance about who is
considered to be a significant person for a child or young person. One example of a
significant person is “a person who has responsibility for the child or young person in
accordance with the cultural traditions and customs of the child’s or young person’s
community”. This example is intended to reflect the needs of children and young people from
culturally diverse communities.

An example of a significant person is as follows. Billy is 14 months old and is subject to care
and protection intervention under the Act. The Chief Executive undertakes a comprehensive
family assessment and identifies that Billy's mother was in a relationship before Billy’s birth
with Henry and that Henry has cared for Billy intermittently since his birth. The Chief
Executive consults with Billy’'s mother and Billy’'s mother states that Henry has been a
parental figure to Billy and Billy seems happy to see and spend time with Henry. The Chief
Executive forms the view that Henry is a significant person for Billy.

Division 1.3.2 — Parental responsibility

This division includes new provisions relating to parental responsibility in order to clarify what
parental responsibility encompasses and how it can be transferred and shared between
people under the Bill. This division establishes the basic conceptual framework for parental
responsibility and this is expanded upon in the care and protection chapters.
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Clause 15 — What is parental responsibility?

This clause provides that parental responsibility means all the duties, powers, responsibilities

and authority that parents have by law in relation to their children. Parental responsibility

includes the following two aspects:

e Daily care responsibility — this was formerly called parental responsibility for day-to-day
care, welfare and development of a child or young person under the 1999 Act; and

e Long-term care responsibility — this was formerly called parental responsibility for long-
term care, welfare and development of a child or young person under the 1999 Act.

The concept of parental responsibility was introduced in the 1999 Act at section 17 in line with
the Family Law Act 1975 and the Children Act 1989 (UK), replacing traditional concepts of
custody and guardianship.

Clause 16 — Parents have parental responsibility

This clause codifies the common law position that each parent of a child or young person has
all aspects of parental responsibility for the child or young person. However, aspects of
parental responsibility may be transferred or shared as outlined at clauses 17 and 18
respectively. Sub-clause (2) clarifies that a parent who is not yet 18 years has parental
responsibility.

The Bill does not intend to affect who is a parent under the Parentage Act 2004.

Clause 17 — Aspects of parental responsibility may be transferred

This clause clarifies that aspects of parental responsibility may be transferred to a person
under this Act in certain ways such as through a family group conference agreement, an
appraisal order with a temporary parental responsibility provision, emergency action or a care
and protection order with a parental responsibility provision.

Further, aspects of parental responsibility may be transferred by way of a Court order under
another law in force in the Territory (for example, the Family Law Act 1975 (Cth)), or a
provision of another law in force in the Territory.

The clause makes clear that a person’s parental responsibility is not diminished except for
those aspects of parental responsibility that are explicitly transferred in one of the ways
outlined above. For example, if daily care responsibility for a child or young person is
transferred from a parent to another person, then the parent retains long-term care
responsibility for that child or young person. If daily care responsibility and long-term care
responsibility for a child or young person are transferred from a parent to another person
under a Court order, then the parent does not have any aspect of parental responsibility for
the child or young person while the order remains in force. While the parent may not have
parental responsibility, it does not extinguish their status as parent.

Clause 18 — Aspects of parental responsibility may be shared

This clause clarifies that aspects of parental responsibility may be shared under the Act
between two or more people in certain ways such as through a family group conference
agreement, a voluntary care agreement or a care and protection order with a parental
responsibility provision.

Further, aspects of parental responsibility may be shared by way of a Court order under this
Act or another law in force in the Territory, or a provision of another law in force in the
Territory (for example, the Family Law Act 1975 (Cth)).

Just as one parent can act independently of another in making decisions for a child or young
person, this clause clarifies that those who are given shared parental responsibility by a Court
order or an agreement under the new Act can act independently of each other. The exercise
of this responsibility is subject to part 14.6 and part 15.2 which outlines when one person’s
responsibility takes precedence and when those persons who share responsibility must
consult with each other.
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Clause 19 — Daily care responsibility for children and young people

This clause introduces a new term of ‘daily care responsibility’ to describe what was formerly
called parental responsibility for day-to-day care, welfare and development of a child or young
person under the 1999 Act.

A person with daily care responsibility for a child or young person has authority to make
decisions about matters concerning a child or young person’s daily care, wellbeing and
development.

This clause includes examples to indicate the range of matters (subject to a Court order and
care plan) that comprise daily care responsibility. It is intended to include all the practical
arrangements associated with matters such as bedtime, pocket-money, clothing, hair-cuts,
whether make-up may be worn, baby-sitting, short trips away, routine visits to and treatment
by health professionals or services, who a child associates with (and how, when and where
they do it), providing school lunches and uniforms and consenting to school excursions. The
list is not intended to be exhaustive.

A person who has daily care responsibility for a child or young person also has authority for

making decisions about:

e assessment of the child or young person’s physical or mental wellbeing; and

e whether the child or young person may undergo health care treatment (that does not
involve surgery) on the advice of a health professional, or dental treatment (including
minor dental surgery).

Sub-clause (5) clarifies that the rights of a child or young person at common law or by statute
to consent to their own health care treatment are not affected by the operation of this clause.

A person’s daily care responsibility for a child or young person is subject to order in force or
the child or young person’s care plan.

The daily care responsibility of an out-of-home carer, who is authorised to have daily care
responsibility by the Chief Executive, is also subject to any authorisation and directions of the
Chief Executive under Division 15.4.2. Under that division, the Chief Executive may authorise
the out-of-home carer to exercise all or part of the Chief Executive’s daily care responsibilities
for a child or young person.

The formulation of parental responsibility in this clause is intended to reflect the position at
common law. Sub-clause (4) provides that the matters for which a person with daily care
responsibility has authority to make decisions is subject to any Court order in force. A care
and protection order with a residence provision would be an example of an order which would
limit the decision making authority of a person with daily care responsibility. For example,
Adam is subject to a care and protection order that includes a parental responsibility provision
(which transfers daily care responsibility to his aunt) and a residence provision (which gives
authority for decisions about Adam’s residence to the Chief Executive). In this circumstance,
the Chief Executive (not Adam’s aunt) has the authority to make decisions about Adam’s
residence.

Clause 20 — Long-term care responsibility for children and young people

This clause introduces a new term of long-term care responsibility to describe what was
formerly called parental responsibility for long-term care, welfare and development of a child
or young person under the 1999 Act.

A person with long-term care responsibility has authority to make decisions about the long-
term care, protection and development of the child, including (but not limited to) matters
relating to managing financial affairs, determining the religious faith or the type of schooling or
employment to be followed by the child or young person and arranging a passport for
international travel.

Subject to a Court order or care plan, a person who has long-term care responsibility also has
authority to make decisions about whether the child or young person should undergo health
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care treatment involving surgery. The rights of a child or young person to consent to their own
health care treatment at common law or under statute are not affected by the operation of this
clause.

A person’s long-term care responsibility for a child or young person is subject to any order in
force or the child or young person’s care plan.

Under Division 15.4.2, the Chief Executive may authorise an out-of-home carer to exercise all
or part of the Chief Executive’s long-term care responsibilities for a child or young person.
The exercise of long-term care responsibilities by the out-of-home carer is also subject to any
directions of the Chief Executive under Division 15.4.2.

Clause 21 — Parents or people with parental responsibility who cannot be found

The Bill requires certain persons such as the Chief Executive or a Court, to act in relation to a
parent or person with parental responsibility. Actions include serving notices, seeking consent
or inviting parents or people with parental responsibility to family group conferences. If the
person cannot be found after reasonable inquiry, this clause allows the action to be taken.

This clause applied to persons with parental responsibility in relation to Family Group

Conferences under section 179 of the 1999 Act, but has been extended to apply to all
relevant actions under the Bill.

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au 16



Chapter 2 — Administration

This chapter establishes the administrative framework for the new Act, including the Chief
Executive’s functions. It also describes the roles of other entities constituted under the Bill,
such as the Official Visitor and the Children and Youth Services Council (formerly the
Childrens Services Council under the 1999 Act).

Part 2.1 — Chief Executive

Clause 22 — Chief Executive’s functions

The Chief Executive for the new Act is the Chief Executive responsible for the administrative
unit of the ACT Public Service with administrative responsibility under the Administrative
Arrangements issued under the Public Sector Management Act 1994, from time to time.

This clause outlines the broad functions of the Chief Executive responsible for administering

the new Act. These functions include:

e the provision of services, supports and assistance for children and young people and their
families, which may be provided directly by the Chief Executive or indirectly (for example,
by funding non-government agencies);

e providing community education and assistance to persons who report abuse and neglect
of children and young people, as mandatory or voluntary reporters;

e promoting a whole of government and whole of community approach to supporting the
care, protection and well-being of children and young people in the Territory;

e providing support to children and young people who have left the Chief Executive’s care.

A new function for the Chief Executive is included at sub-clause(1)(f) for exercising aspects of
parental responsibility for children and young people. As this function is unlike any other
administrative function, it is now explicitly detailed.

Sub-clause (2) clarifies that any functions explicitly conferred on authorised persons
throughout the Bill are conferred also on the Chief Executive. The note clarifies that this
includes the power to exercise the function.

Clause 23 — Chief Executive instructions

This clause allows the Chief Executive to make instructions, consistent with the new Act, for
the management or operation of any function under the new Act.

This clause requires persons exercising administrative functions under the new Act to comply
with the instructions.

Clause 24 — Ministerial directions to Chief Executive

This clause allows the Minister to give written directions to the Chief Exercise about the
exercise of functions under the Act.

This new power is included to enable the Government to act without delay to, for example,
decisions of the Supreme Court, or recommendations from any inquiry or royal commission.

Any direction must be publicly notified in accord with the Legislation Act 2001.

Clause 25 — Chief Executive may ask for assistance, etc

This clause allows the Chief Executive to ask a Territory entity or an ACT Education provider
to give the Chief Executive assistance, facilities or services relevant to the physical or
emotional wellbeing of a child or young person.

Physical and emotional wellbeing is intended to be construed broadly to encompass all

aspects of the health, development, protection and care of a child or young person. It is
intended to apply to a child or young person, or children or young people. Section 145 of the
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Legislation Act 2001 provides that in an Act or instrument words in the singular number
include the plural and words in the plural number include the singular.

A Territory entity means an administrative unit, a Territory authority, a Territory
instrumentality, a public employee, or police officer. It does not include the Legal Aid
Commission, the Human Rights Commission or a Judge or Magistrate as this could give rise
to a conflict of interest.

Public employee is defined under the Legislation Act 2001 as a public servant, a person
employed by a Territory instrumentality or a statutory office-holder or a person employed by a
statutory office-holder.

Sub-clause (2) requires a Territory entity or government school or school related institution to
comply with the request in a timely manner.

A school related institution under the Education Act 2004 means school-related educational
institutions and services established by the Minister.

This requirement to comply with the Chief Executive’s request for assistance does not apply
to a non-government or private school.

This clause re-enacts part of section 28 of the 1999 Act relating to assistance, facilities or
services, but extends the ability of the Chief Executive to request assistance from non-
government or private schools and school related institutions. Section 28 of the 1999 Act also
provided the Chief Executive with the power to request information, advice and guidance.
This power has been expanded and is located at clause 861.

Clause 26 — Chief Executive must give identity cards

This clause clarifies that a person is an authorised person for the new Act if the Chief
Executive delegates a power under the Act or another Territory law, to the person. An
example of another Territory law is the Crimes (Sentence Administration) Act 2005.

This clause requires the Chief Executive to provide an identity card for authorised persons
exercising functions under the Act or another Territory law. It is an offence for an authorised
person to fail to return their identity card to the Chief Executive after they stop being an
authorised person.

The identity card must show a reasonably recent photograph of the person (for example, a
photograph of the person that is up to 5 years old), the card’s date of issue and expiry and
anything else prescribed by regulation.

Part 2.2 — Children and Youth Services Council

This part relates to the Children and Youth Services Council (‘the Council’), formerly the
Childrens Services Council under the 1999 Act, which is a body that advises the Minister
responsible for administering the Act on issues relating to the Act, and services for children
and young people in the Territory.

Clause 27 — Establishment of council

This clause establishes the Children and Youth Services Council.

This replaces the Childrens Services Council established under the 1999 Act. The change
reflects a broadened membership base that represents the interests of children and young
people.

Clause 28 — Functions of council

This clause outlines the functions of the Council. These functions include reporting to the
Minister on anything relating to the operation of the Act at the Minister’s request and making
recommendations to the Minister about services for children and young people in the ACT.
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Clause 29 — Council members

This clause provides that the Council has at least 5, but no more than 10, members.

Clause 30 — Appointment of council members

This clause allows the Minister to appoint the members of the Council.

Sub-clause (2) sets out the criteria for appointing Council members and sub-clause (3)
outlines interests that must be represented by the membership. This clause expands the
Council's members to include at least one member who represents the interests of young
people and at least one member who represents the interests of children.

Clause 31 — Appointment of chair and deputy

The Bill requires the Minister to appoint a chair and deputy chair for the Council.

Clause 32 — Ending member appointments

This clause outlines when the Minister may end the appointment of a member of the Council.
By clause 210 of the Legislation Act 2001 the member may also resign their appointment
thereby ceasing their appointment.

Clause 33 — Presiding member at meetings

This clause provides for presiding members at meetings of the Council, being the chair or
deputy chair in the chair’s absence.

Clause 34 — Quorum at meetings

This clause provides that business of the Council can be conducted if at least half of the
appointed members are present at the meeting.

Clause 35 — Voting at meetings

This clause outlines the voting arrangements for the Council.

Clause 36 — Advice and assistance by Chief Executive and Public Advocate

This clause provides an obligation for the Chief Executive and the Public Advocate to give the
Council the advice and assistance that is reasonably asked for by the Council.

Part 2.3 — Official visitors

This part relates to Official Visitors. Official Visitors have oversight and inspectorate functions
conferred by this part in relation to detention places (see chapter 6), therapeutic protection
places (see chapter 16) and places of care (see chapter 15).

Clause 37 — Meaning of entitled child or young person —pt 2.3

This clause creates definitions for part 2.3. An entitled child or young person means a child or
young person who is detained in a detention place, confined at a therapeutic protection place
or accommodated in a place of care. Entitled children and young people have rights under
this part in relation to making complaints to an Official Visitor about the conditions of their
detention, confinement or accommodation.

Investigative entity is defined in the dictionary as an entity with power to require the
production of documents or the answering of questions. Examples include the Chief Police
Officer, the Human Rights Commission, the Public Advocate and the Ombudsman.

A new concept of ‘operating entity’ is also created in the Bill and is defined in the dictionary.

An operating entity for a detention place, therapeutic protection place or place of care means
the Chief Executive (if the Territory operates the place) or the entity that operates the place in
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any other case. In the 1999 Act, a place of care was formerly known as a shelter. Operating
entities have certain obligations in relation to facilitating the functions of an Official Visitor.

Clause 38 — Official visitors - appointment

This clause requires the Minister to appoint at least one Official Visitor. More than one Official
Visitor may be appointed. The Minister must appoint a person who has suitable qualifications
or experience and is a suitable entity.

Sub-clause (3)(a) excludes public servants from being eligible to be an Official Visitor. A
public servant is obliged to follow the direction of a relevant Chief Executive and their
Minister. A conflict of interest would be created between the individual’s obligations to their
Minister, and their obligation to fulfil the functions as an independent officer under clause 39 if
the person appointed was a public servant.

An appointment as Official Visitor is no longer than 3 years. This does not prevent the same
person being appointed for a subsequent term.

The conditions of remuneration and other terms of appointment are to be agreed between the
Minister and the person, subject to any determination under the Remuneration Tribunal Act
1995.

Clause 39 — Official visitors — functions

This clause outlines the functions of an Official Visitor which are:

e inspecting detention places, places outside of the detention place where detainees are, or
have been, directed to work or participate in an activity, places of care and therapeutic
protection places;

e reporting to the Minister and Chief Executive;

e receiving and considering complaints from entitled children and young people and others
on their behalf; and

e exercising any other function given to an Official Visitor under this Act or another Territory
law.

Sub-clause (2) sets the minimum number of visits the Official Visitor must undertake. The
Official Visitor may make visits at reasonable times. An example of a time that would not be
reasonable is given.

An operating entity for a detention place, therapeutic protection place or place of care must
give an Official Visitor any reasonable help the Official Visitor asks for to exercise the Official
Visitor’s functions at the place. Examples of reasonable help are included in the Bill to provide
guidance.

This clause introduces a new requirement for the Official Visitor to consider whether a
complaint is more appropriately referred to another investigative entity under clause 49 if
sensitive information needs to be accessed from the operating entity. This is because
investigative entities may receive sensitive information through the Act or another Territory
law, for example, clause 878 relating to the Public Advocate.

Clause 40 — Official visitors - reporting to Minister

This clause requires the Official Visitor to report to the Minister in writing if they reasonably

believe that either of the following is not in accordance with the new Act:

e the care provided to entitled children or young people at a detention place or therapeutic
protection place;

e the living conditions, education or activities of entitled children or young people at a
detention place or therapeutic protection place;

e the detention of a detainee (including any aspect of the treatment, living conditions, work
or activities of the detainee).
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Clause 41 — Official visitors —reporting to Chief Executive

This clause requires the Official Visitor to report to the Chief Executive in writing if they

reasonably believe that either of the following is not in accordance with the new Act or the out

of home care standards:

e the care provided to entitled children or young people at a place of care; or

e the living conditions, education or activities of entitled children or young people at a place
of care.

Clause 42 — Ending appointment of Official Visitors

This clause outlines when the Minister has discretion or is required to end an Official Visitor's
appointment.

The Minister may end a person’s appointment as an Official Visitor for misbehaviour; or if the
person does not inspect a detention place, therapeutic protection place or place of care as
required under the complaints guidelines and continues to fail to inspect the place as required
for 4 consecutive weeks; or if the person is not a suitable entity. The Minister must end the
person’s appointment as Official Visitor for physical or mental incapacity, if the incapacity
substantially affects the exercise of the person’s functions or if the person fails to take all
reasonable steps to avoid being placed in a position where a conflict of interest arises during
the exercise of the person’s functions. If the Official Visitor becomes a public servant, the
appointment is automatically ceased. By section 210 of the Legislation Act 2001, the Official
Visitor may also resign their appointment.

Clause 43 — Complaints guidelines

This clause allows the Minister to make guidelines (by way of notifiable instrument) that
outline complaints handling by the Official Visitor.

As more than one Official Visitor may be appointed, the guidelines must include a schedule
that sets out each detention place, therapeutic protection place and place of care that an
Official Visitor must inspect; and how often the Official Visitor must inspect each place.

Clause 44 — Complaints to Official Visitors

This clause enables an entitled child or young person, or anyone else on the child or young
person’s behalf to make a complaint to an Official Visitor. Complaints must be directed to
issues about: the conditions of detention, confinement or accommodation, any aspect of the
entitled child or young person’s care at the place or how the place is conducted. The entitled
child or young person may make the complaint to the Official Visitor personally or though
someone else.

Under sub-clause (3), the entitled child or young person has a right to ask the Official Visitor
to hear the complaint with no-one else present and the Official Visitor is obliged to comply
with such a request. In these circumstances, the operating entity is required to provide
reasonably private facilities for the Official Visitor to hear the complaint, for example, a private
room to talk to the child or young person.

Clause 45 — Requests to see Official Visitor

This clause requires an operating entity to ensure that an Official Visitor is told as soon as
practicable (and no later than 12 hours after a request) about an entitled child or young
person who has told the operating entity that the child or young person wants to see an
Official Visitor. An entitled child or young person need not explain to the operating entity why
the child or young person wants to see an Official Visitor.

Clause 46 — Notice of complaints

In circumstances where the operating entity for a place is not the Chief Executive, it is
important that the Chief Executive is aware of any complaints made to the Official Visitor as
the Chief Executive has a duty to ensure the organisation is a suitable entity and is operating
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the service in accordance with relevant standards and within an agreed contractual
framework.

This clause requires the Official Visitor to inform the Chief Executive, in writing, that a
complaint has been made about a place and the name of the place to which it relates. The
Official Visitor is not required to tell the Chief Executive about the identity of the child or young
person who is the complainant.

Clause 47 — Official visitors must try to resolve complaints

After receiving a complaint in relation to a detention place, therapeutic protection place or
place of care, an Official Visitor must take all reasonable steps to promptly and efficiently
resolve the complaint with the operating entity for the place. The clause enables the Official
Visitor to resolve a complaint by making inquiries about the complaint and exercising any
other function given under the Act. This clause is subject to clauses 49 to 55 which outline
when a complaint must be referred to another entity or must be closed.

This clause allows the Official Visitor to make a recommendation about the complaint to the
operating entity; or if the Official Visitor considers it appropriate, give the Chief Executive and
the Minister a report about any complaint or inquiry.

Clause 48 — Withdrawal of complaints

This clause enables a complainant to withdraw their complaint to the Official Visitor at any

time. Given the vulnerability of entitled children and young people and the potential for them

to be intimidated to withdraw a complaint, this clause introduces a requirement for the Official

Visitor, before closing a complaint, to be satisfied that:

e the matter has been appropriately resolved; or

e the complaint concerns a minor issue; or

e the complaint has lapsed (because the young person is no longer detained in a detention
place or confined at a therapeutic protection place).

Where a complaint has been withdrawn for any reason and the Official Visitor reasonably
suspects it is in the public interest to consider the complaint, the Bill requires the Official
Visitor to refer the complaint to the Human Rights Commission to consider whether it should
be investigated under its own motion powers at 48(3) of the Human Rights Commission Act
2005. If the complaint is referred, the Official Visitor is required to give the Commission
information about the complaint.

Clause 49 — Complaints may be closed—referral to other entity

This clause enables the Official Visitor to refer the complaint to another investigative entity, if
satisfied that the complaint would be better dealt with by the entity. If the complaint is
referred, the Official Visitor:

e isrequired to give the entity information about the complaint;

e s required to tell the complainant about the referral; and

e may close the complaint.

A definition of investigative entity is outlined in the dictionary and means an entity with power
to require the production of documents or the answering of questions including, for example,
the Chief Police Officer, the Human Rights Commission, the Public Advocate and the
Ombudsman. The Public Advocate is empowered through clause 878 to require information,
advice and guidance from child welfare entities that must be complied with.

Clause 50 — Complaints may be closed—other entity investigating

This clause provides that if the Official Visitor is satisfied that a complaint has been, is being
or will be investigated by another investigative entity, then the Official Visitor is enabled to
give the entity information about the complaint and may close the complaint.
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Clause 51 — Complaints closed—frivolous, etc

This clause provides that an Official Visitor must close a complaint if an Official Visitor
receives a complaint and after considering the complaint, the Official Visitor is satisfied that
the complaint is frivolous, vexatious or not made honestly.

Clause 52 — Complaints closed—resolved

This clause provides that an Official Visitor must close a complaint when the Official Visitor is
satisfied that the complaint is resolved with the operating entity and to the satisfaction of the
complainant, for example, through verbal indication they are happy with the outcome.

If a complaint cannot be resolved with the operating entity, the Official Visitor may refer the
complaint to an investigative entity under clause 49.

Clause 53 — Complaints closed—complainant left detention etc

This clause requires the Official Visitor to close a complaint if satisfied that the complainant
has left the detention place, therapeutic protection place or place of care and they cannot be
found after reasonable enquiry.

Clause 54 — Complainant must be told if complaint closed

This clause requires that if a complaint is closed (other than because it was withdrawn) an
Official Visitor must tell the complainant that the complaint is closed and the reasons for
closing it.

Clause 55 — Information about complaints being investigated elsewhere

When complaints are being investigated by another entity, as provided for under clause 49
and 50, this clause allows the Official Visitor to report to the complainant about progress and
follow up with the investigating entity about the complaint.

Clause 56 — Reopening complaints

This clause enables the Official Visitor to reopen a complaint if the Official Visitor is satisfied
that the operating entity did not do something that was previously agreed to resolve the
complaint. The Official Visitor must try to resolve a re-opened complaint under clause 47.

Clause 57 — Other matters of concern—referral to other entity

If the Official Visitor becomes aware of a matter that would be the subject of a complaint
under clause 44 (but no complaint is made), this clause enables the Official Visitor to refer the
matter of concern to an investigative entity (and requires information to be given about the
matter); or refer to the Chief Executive.

Clause 58 — Monthly reports by Official Visitors

This clause requires an Official Visitor to give the Minister and the Chief Executive a written

report, as soon as practicable at the end of each month, summarising:

e the number and kinds of complaints received and matters of concern raised by the Official
Visitor; and

e the action taken on the complaints received and matters of concern.

The monthly report may include comments by the Official Visitor about anything in relation to
a complaint to which the report applies. However, an Official Visitor may only include in a
monthly report material that may be adverse to, or critical of, a person if the Official Visitor has
given the person an opportunity to be heard.

This clause applies whether or not the adverse or critical material is express or implicit or is
by way of opinion or otherwise.
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Clause 59 — Handover of records by Official Visitors

If a person’s appointment as an Official Visitor ends, the person must, not later than 7 days
after the day the appointment ends, give any Official Visitor record held by the person to the
Public Advocate or another Official Visitor.

The intention of this clause is to ensure that the Official Visitor's records are adequately
protected, in view of the sensitive nature of the material likely to be contained in the records.

Part 2.4 — Suitable entities for purposes under Act

This part includes one test for all suitable entities under the Act, including for example, foster
carers, kinship carers, residential care services, proprietors and controlling persons for
childcare services and researchers undertaking research projects approved under chapter 22.

Clause 60 — Definitions — Act and pt 2.4

This clause outlines definitions for this part and for the Act.

Clause 61 — Who is a suitable entity?

A suitable entity is a person or entity approved by the Chief Executive for the provision of
services to children and young people for a stated purpose under the Act.

Examples include persons approved as foster carers and kinship carers, residential care
services, therapeutic protection services, proprietors and controlling persons for childcare
services and researchers undertaking research projects.

Clause 62 — Entity may apply to be suitable entity for purpose

This clause allows an entity to apply to the Chief Executive for approval as a suitable entity.
The application must be in writing.

Clause 63 — Chief Executive may approve suitable entity for purpose

This clause allows the Chief Executive to authorise an entity in writing as a suitable entity for
a stated purpose, for example the provision of foster care to a child or young person.

This clause also allows the Chief Executive to orally approve an entity as suitable when orally
authorising a person or entity under clause 515 as a kinship carer, or clauses 517 and 518 as
a foster carer. As soon as practicable thereafter, the Chief Executive must approve the
person or entity in writing.

Clause 64 — Chief Executive must consider suitability information, etc

An entity may apply to the Chief Executive for approval as a suitable entity for a stated
purpose. This clause enables the Chief Executive to consider suitability information about the
entity and references, reports, or the results of tests or medical examinations required by the
Chief Executive.

Sub-clause (1) provides that in deciding whether an entity is suitable for a stated purpose, the

Chief Executive:

e must consider suitability information outlined at 65(1)(a), (b) and (c). These are core
considerations that will apply to the assessment of all types of entities; and

e may consider suitability information outlined at 65(1)(d), (e), (f), (g) and (h). These
considerations will be assessed where relevant to the purpose for which the entity is
being assessed.

Sub-clause (2) requires the Chief Executive to give written notice to the entity when
considering suitability information at 65(1)(d) or (e), as the entity once approved has a legal
duty under clause 70 to advise the Chief Executive of changes to this type of suitability
information.
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Clause 65 — What is suitability information?

Suitability information includes the following information about the entity: -

e any conviction of, or finding of guilt against, the entity for—

an offence relating to the provision of services for children or young people; or

an offence against a child or young person; or

an offence involving a child or young person; or

an offence involving violence; or

a sex offence; or

an offence involving dishonesty or fraud; or

an offence involving possession of, or trafficking in, a drug of dependence or

controlled drug; or
e an offence against an animal;

e any proven non-compliance by the entity with a legal obligation in relation to providing
services for children or young people;

e any refusal, whether in the ACT or another State or Territory, of an application for a
licence or other authority (however described) in relation to providing services for children
or young people;

e the soundness of the entity’s financial reputation and the stability of the entity’s financial
background;

e the entity’s reputation for honesty and integrity;

e whether the entity has proven experience or demonstrated capacity in providing services
for children and young people;

e whether a child concern report has been received by the Chief Executive about the entity
and any action that has been taken in response to the report by the Chief Executive or a
Court or Tribunal; and-

e any other consideration relevant to the entity’s ability to provide high quality services for
children or young people.

This clause is not intended to limit any operation of Territory discrimination law.

The 1999 Act contained two suitable entity tests — applying generally and to children services
(which included a broader range of considerations than the test which applied across the Act).
In order to provide greater consistency and equity between these tests, this clause provides
for one suitable entity test (based on the test in the Childrens Services chapter of the 1999
Act).

The suitable entity test is expanded to include whether the person has -

e been convicted or found guilty of an offence against an animal;

e been convicted or found guilty of a sex offence; or

e whether a child concern report has been received by the Chief Executive about the entity
and any action that has been taken in response to the report by the Chief Executive or a
Court or Tribunal.

This is based on international research that indicates there is a strong relationship between
animal abuse and other forms of family violence, including child abuse.
Clause 66 — Chief Executive may require suitability information

In deciding whether an entity is a suitable entity for a purpose under the Act, the Chief
Executive may require an entity (by a suitability information notice) to give the Chief Executive
stated suitability information not later than a set time.

Clause 67 — Chief Executive need not decide suitability if information not provided

If the Chief Executive has given an entity a suitability information notice and the entity does
not comply with the notice, the Chief Executive does not need to continue with the suitable
entity assessment.
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Clause 68 — Chief Executive may require test etc

In deciding whether an entity is a suitable entity for a stated purpose, the Chief Executive may
require an entity (by a requirement notice) to provide a stated reference or report and/or
undergo a stated test or medical examination within a set time.

Clause 69 — Chief Executive need not decide suitability if test not taken, etc

If the entity does not comply with a requirement notice given under clause 68, the Chief
Executive does not need to continue with the suitable entity assessment.

Clause 70 — Offence — ongoing duty to update suitability information

The BiIll introduces a new offence for failing to disclose suitability information in certain
circumstances. While a similar offence applied to Childrens Services at section 333 of the
1999 Act, the offence has been expanded to apply to all entities who are being assessed by
the Chief Executive to determine if they are suitable entities and entities who are assessed as
suitable entities for a particular purpose and are exercising functions for that purpose.

This clause obliges entities to tell the Chief Executive, within 7 days of the change or finding,

if:

e Their suitability information changes under 65(1)(a),(b) and (c) — which prescribe certain
offences, non-compliance with legal obligations and refusal of application for a licence or
similar authority;

e The entity becomes bankrupt or executes a personal insolvency agreement; or

e A Court, Tribunal, or authority with the power to require the production of documents or
the answering of questions, makes an adverse finding about the entity. This would include
for example, the Commissioner for Fair Trading, the Human Rights Commission and the
Discrimination Commissioner.

Clause 71 — Chief Executive may employ etc suitable entity

This clause provides that the Chief Executive may appoint, engage, employ or authorise a
suitable entity for a purpose under the new Act.

This clause contemplates that in addition to the circumstances outlined in the Bill where a
person or entity must be a suitable entity for a stated purpose (for example, a foster carer),
the Chief Executive may engage other persons for functions under the new Act if they are a
suitable entity.

This clause re-enacts section 47(1)(a) of the 1999 Act.

Clause 72 — Suitable entities register

The Bill introduces a new requirement for the Chief Executive to maintain a register of
suitable entities containing the entity’s name and the purpose for which the entity is approved.

Information that the Chief Executive could place in the register is not limited to these details
and may include any other information the Chief Executive considers relevant, for example,
the assessment of the suitable entity, including references or reports obtained.

The note to this clause indicates that under the Legislation Act, the power to make a statutory
instrument includes power to make different provision for different categories. This enables
for example, multiple suitable entity registers to be established for different types of suitable
entities, such as out-of-home carers or childcare services.
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Chapter 3 — Family group conferences

Part 3.1 — Family group conferences - general

Family group conferencing was introduced in the 1999 Act as a form of voluntary action to
facilitate agreement between family members and significant persons about strategies for the
family to continue to care for a child or young person in need of care and protection.

Research and consultation on the review of the 1999 Act indicates there is benefit in applying
the family group conference model more broadly to include decisions being made at different
points of the care and protection continuum and also in working with children and young
people involved in the criminal justice system.

The Bill enables family group conferences to be used as a mechanism for involving extended
family members and others with an interest in the wellbeing or development of the child or
young person in decisions affecting any aspect of their wellbeing. Standards will be
established to provide for more flexible delivery of family group conferences, with some of the
detail currently existing in legislation to be moved to standards.

This chapter outlines arrangements for family group conferences generally. Chapter 12, part
12.2 deals with the registration of family group conference agreements in care and protection.

Clause 73 — Definitions - Act

This clause includes definitions related to family group conferences for the new Act.

Clause 74 — Family group conferences — objects

This clause outlines the objects for family group conferences which reflect the broadened
scope of family group conferences. The objects for a family group conference are to
encourage the child or young person, their family members and significant people, to take
part in decisions affecting the child or young person; to increase the support for the child or
young person by their family members, significant people and other people who are
significant in the child or young person’s life; and to make arrangements for care of the child
or young person to reduce the likelihood of the child or young person being in need of care
and protection in the future.

Clause 75 — What is a family group conference?

This clause outlines the meaning of a family group conference. A family group conference is
a meeting about a child or young person which provides an opportunity for participants to
reach an agreement about a matter relating to the welfare of the child or young person and
enter into a family group conference agreement detailing the agreed arrangements for the
child or the young person. If an agreement is already in force for the child or young person,
the family group conference will give participants an opportunity to review an agreement.

Clause 76 — What is a family group conference agreement?

This clause provides the meaning of a family group conference agreement.

A family group conference agreement requires the agreement of a person over school leaving
age, however clause 87(3) allows a child or young person under school leaving age to sign an
agreement arising from a family group conference.

Sub-clause (2) provides that an agreement cannot have the effect of transferring or sharing
parental responsibility with the Chief Executive. This is because the agreement is intended to
be limited to family arrangements. Subsequently, it is intended that agreements that have the
effect of a care and protection order with an enduring parental responsibility provision may be
registered (as an enduring parental responsibility provision does not transfer parental
responsibility to the Chief Executive).
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Clause 77 — Offence — publish details of family group conferences

This clause re-enacts the offence at section 180 of the 1999 Act which prohibits the
publication of a family group conference agreement, outcome report or a record or report
prepared for and presented to a family group conference. A person commits an offence if the
person publishes anything said or done at a family group conference. The maximum penalty
is 50 penalty units. The offence does not apply if the publication is authorised under a
Territory law or this Act.

Part 3.2 — Family group conferences — facilitators

This part sets out the appointment and functions of Family Group Conferencing facilitators.

Clause 78 — Family group conference facilitators — appointment

This clause provides that the Chief Executive may appoint family group conference facilitators
by notifiable instrument.

It is not intended that the appointment of a family group conference facilitator be limited to
engaging a public employee. A public employee is defined under the Legislation Act 2001
and means a public servant, a person employed by a Territory instrumentality, a statutory
office-holder or a person employed by a statutory office-holder.

However, the Chief Executive may appoint a person as a family group conference facilitator
only if satisfied that the person has suitable qualifications and experience and if the person is
not a public employee, that the person is a suitable entity (see chapter 2, part 2.4 for suitable
entities).

It is intended that the facilitator act as a neutral catalyst for progressing the conference
process, and not as a representative of the Chief Executive. A representative of the Chief
Executive, however, is invited to the family group conference.

Clause 79 — Family group conference facilitators — functions

This clause outlines the functions of a family group conference facilitator. A family group
conference facilitator has the function of facilitating a family group conference assigned by the
Chief Executive under clause 82.

Part 3.3 — Family group conferences — arrangement and conduct

This part sets out the administrative arrangements and processes for conducting Family
Group Conferencing.

Clause 80 — Family group conferences - criteria

Sub-clause (1) allows for the Chief Executive to arrange a family group conference if satisfied
that the conference may help to promote the welfare of a child of young person. This is
intended to be broader than the current criteria for arranging a family group conference at
section 168 of the 1999 Act and will allow the Chief Executive to organise a conference for
the purpose of promoting and supporting the wellbeing of any child or young person and not
only those who may be in need of care and protection.

Sub-clause (2) allows the Chief Executive to arrange a family group conference for a child or
young person if the Chief Executive reasonably believes that:

e the child or young person is in need of care and protection; and

e arrangements should be made to secure the child or young person’s care and protection.

There are a number of provisions throughout the Bill that apply only to family group

conferences arranged under sub-clause (2) but do not apply to conferences arranged under

sub-clause (1). These provisions include:

e Clause 85(3)(b) requires the Chief Executive to be satisfied that the proposed family
group conference agreement is in the best interests of the child or young person.
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e Clause 389 enables the Chief Executive to apply to register a family group conference
agreement with the Childrens Court;

e Clause 844 provides that sensitive information includes anything said or done to facilitate,
or anything said or done at, a family group conference; or information in a family group
conference agreement, or in a family group conference outcome report;

e Clause 871 provides that evidence of anything said or done at a family group conference
is not admissible in a proceeding under the care and protection chapters. However, a
conference outcome report is admissible in a proceeding under the care and protection
chapters to prove whether an agreement was or was not reached.

Clause 81 — Family group conferences - criteria for review conference

This clause outlines the criteria for a review conference. The Chief Executive is required to
review the agreement if the agreement provided for a review; or the child or young person, or
participants for the original family group conference at which agreement was reached, have
requested a review. However, the Chief Executive is not compelled to arrange the
conference if one has already been arranged at the request of a party to the original
agreement or if the Chief Executive considers that it is not in the best interests of the child or
young person to do so.

Clause 82 — Family group conferences — facilitator to organise

This clause requires the Chief Executive to assign a family group conference facilitator to the
conference. The clause also outlines actions that a facilitator must take after being assigned
to a family group conference, including deciding who should be invited to the conference;
informing participants of the arrangements for the conference in writing and conducting the
conference.

Clause 83 — Family group conferences —who must be invited

This clause requires the family group conference facilitator to invite certain people to a
conference, including the Chief Executive.

As the purpose of the conference is to provide for a child or young person’s wellbeing, it is
intended that the child or young person will attend and participate in conferences according to
their developmental capacity.

It is also intended that each parent or other person who has daily care or long-term care
responsibility will attend the conference, unless it would not be in the best interests of the
child or young person.

To reflect the purpose of the conference, it is intended that any other person with an interest
in, or knowledge of, the care, wellbeing or development of the child or young person will also
attend. This could include, for example, a health professional who has been providing
counselling to the child or young person, or other professionals who may be from support
services engaged as part of the family group conference agreement.

Sub-clause (2) requires the family group conference facilitator to find out and express the
views and wishes of children and young people who are invited but do not take part in the
conference. This requirement does not however create an obligation on the child or young
person to express a view.

Sub-clause (4) provides a prohibition on lawyers representing participants at a family group
conference, which re-enacts section 171(3) of the 1999 Act. The prohibition on
representation by lawyers is necessary to ensure family group conferences are conducted
with as little formality as possible.

However, sub-clause (5) enables a conference participant to nhominate a support person to
assist them to participate in the conference. A support person means a person the
conference participant chooses, and the facilitator considers appropriate and capable, to
assist the conference participant at the conference. Examples of assistance include assisting
the conference participant to express their views.
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Clause 84 — Family group conferences — compliance with standards

This clause requires the family group conference facilitator to conduct a conference in a way
that complies with any family group conference standards in existence.

It is intended that standards will be developed which will include procedures outlining certain
aspects of the family group conference process, including how they are conducted and
implementation of agreements.

Clause 85 — Family group conferences—parties reach agreement

This clause outlines actions the family group conference facilitator must take when all relevant
conference participants have reached an agreement, including giving an opportunity for a
person to obtain legal advice about the meaning and effect of the agreement.

In relation to conferences organised to secure a child or young person’s care and protection
under clause 80(2), this clause requires the Chief Executive, as a relevant conference
participant to be satisfied that a proposed agreement is in the best interests of the child or
young person, before reaching agreement.

Clause 86 — Family group conferences—agreement of young person

This clause requires that a family group conference agreement may only be entered into with
the agreement of the subject young person who is 15 years or older, unless the young person
does not have sufficient maturity or developmental capacity to agree (for example, if the
young person has impaired decision making capacity by reason of severe intellectual
disability).

Clause 87 — Family group conferences—before family group conference agreement

This clause requires the family group conference facilitator to encourage the parties to put the
agreement in writing and seek the signatures of the parties and any other participant who
agrees with the arrangements in the agreement.

Under clause 78, a family group conference agreement requires the agreement of a person
over school leaving age, however 87(3) allows a child or young person under school leaving
age to sign an agreement arising from a family group conference.

Clause 88 — Family group conferences—outcome report

This clause requires the family group conference facilitator to give the Chief Executive a
written report about the outcome of the conference (and any family group conference
agreement) to each person invited to attend the family group conference, the child or young
person to whom it relates and the Chief Executive.

Sub-clause (4) provides that the facilitator must not give a copy of the agreement to a child or

young person if they believe, on reasonable grounds:

e that information contained in the report or agreement is not in the child or young person’s
best interests (for example, information that would cause significant distress); or

e the child or young person would be unable to understand the agreement (for example, if
they were very young).

Clause 89 — Family group conference agreement—when takes effect

This clause outlines when the family group conference agreement takes effect.

Clause 90 — Family group conference agreements—implementation
This clause requires the Chief Executive to implement the agreement in compliance with the
family group conference standards.

It is intended that the standards will include procedures to be followed in implementing a
family group conference agreement, for example, arranging support services to assist with the
agreement’s implementation.
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Chapter 4 — Children and young people and criminal matters — general

This chapter sets out the principles (the youth justice principles) that apply in the criminal
matters chapters, general rules about keeping young detainees separate from adult detainees
and defines some important concepts.

Clause 91 — What are the criminal matters chapters?

This clause sets out the meaning of the criminal matters chapters. The criminal matters
chapters are chapters 4 to 9 inclusive.

Clause 92 — Overview of the criminal matters chapters

This clause provides an overview of the criminal matters chapters.

This clause notes other laws relevant to children and young people and criminal matters,
including:

e the Crimes Act 1900, pt 10 (Criminal investigation) and the Crimes Act 1914 (Cwilth), pt
1C (which applies in relation to the investigation of certain ACT offences)

e the Bail Act 1992

e the Magistrates Court Act 1930 (in particular ch 4A (The Childrens Court))

e the Supreme Court Act 1933

e the Court Procedures Act 2004 (in particular pt 7A (Procedural provisions—proceedings
involving children or young people))

e the Crimes (Sentencing) Act 2005 (in particular ch 8A (Sentencing young offenders))

e the Crimes (Sentence Administration) Act 2005 (in particular ch 14A (Sentence

administration—young offenders))
e the Crimes (Restorative Justice) Act 2004.

Clause 93 — Application of criminal matters chapters generally

Young offenders and young detainees who are adults up to the age of 21 years can be under
the supervision or in the custody of the Chief Executive responsible for the administration of
the Children and Young People Act.

The primary purpose of this clause is to clarify which aspects of the criminal matters chapters
apply to young offenders and young detainees aged 18 years to 21 years.

Sub-clause (2) clarifies certain clauses do not apply to young detainees aged 18 years and
over.

Sub-clause (3) outlines clauses that are different in their application to young detainees aged
18 years and over. For young detainees aged under 18 years, a person with parental
responsibility for the young detainee is required to be notified of certain actions or in some
circumstances, required to be present at strip searches on admission and body searches. In
recognition of their status as an adult, young detainees aged 18 years and over can hominate
a support person to be notified of certain actions, and where necessary due to their
vulnerability, to have a hominated support person present at a strip search on admission or
body searches.

Clause 94 — Youth justice principles

This clause sets out the principles (the youth justice principles) that apply to all decision
makers in the criminal matters chapters, in deciding what is in the best interests of a child or
young person. At clause 8, the best interests of a child or young person is the paramount
consideration for all persons making decisions under the Act.

This clause re-enacts the young offender principles at section 68 of the 1999 Act with the
following modifications.
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Three new principles have been added that recognise the need:

e to involve children and young people in making decisions that affect their lives — sub-
clause (2)(c);

e to make decisions about children and young people in a way that involves Aboriginal and
Torres Strait Islander communities — sub-clause (1)(d); and

o for timely access to legal assistance and expeditious legal proceedings — sub-clause

(1)(e).

The principle outlined at sub-clause(1)(f) has been strengthened to reflect the principle of the
Convention on the Rights of the Child, article 37(b) “The arrest, detention or imprisonment of
a child shall be in conformity with the law and shall be used only as a measure of last resort
and for the shortest appropriate period of time”.

The principle outlined at sub-clause (1)(i) has been strengthened to recognise the importance
of promoting the young offender’s rehabilitation, while balancing the rights of victims and the
community’s interests.

The principles have also been expanded at sub-clause (2) to allow the decision maker to
consider any other relevant matter, in deciding what is in the best interests of a child or young
person for the criminal matters chapters.

Sub-clause (3) provides that the youth justice principles are intended to be interpreted
consistently with relevant human rights instruments and jurisprudence, including for example
the Convention on the Rights of the Child.

Sub-clause (4) clarifies that a reference to a child or young person in sub-clause (1) also
applies to people aged at least 18 years who are being dealt with for an offence committed or
alleged to have been committed, when they were under 18 years old. This is intended to
include decisions about breaches or alleged breaches of a sentencing order related to an
offence committed when they were under 18 years old.

Clause 95 — Who is a young detainee?

This clause sets out a definition of a young detainee for the criminal matters chapters. It
encompasses all children and young people and people aged 18 to 21 years who are
required to be held in the custody of the Chief Executive responsible for the administration of
the Children and Young People Act 2008, following their arrest, remand, detention or other
custody.

Sub-clauses (1)(a)(iv) and (2)(c) envisage people who are required to be held in the custody
or detention of the Chief Executive under this Act, another Territory law or a law of the
Commonwealth or a State. This would include, for example:

e Young detainees who are transferred from one State to another and in detention while
transiting through the ACT, under clause 126 of this Bill;

e Young detainees who are in the custody of the Chief Executive responsible for the
Children and Young People Act 2008 and who are in custody at a place other than the
detention place as allowed under section 34 of the Corrections Management Act 2007;
and

e Young detainees who are transferred from the custody of the police to the custody of the
Chief Executive responsible for the Children and Young People Act 2008 under section
30 of the Corrections Management Act 2007.

Clause 96 — Who is a youth detention officer?

This clause sets out a definition of a youth detention officer, which is an authorised person
who has been delegated functions under the criminal matters chapters by the Chief
Executive.

Clause 97 — Treating doctors — health service appointments

This clause requires the Chief Executive responsible for the administration of the Health Act
1993 to appoint a treating doctor for the provision of health services at the detention place.
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While appointment of a treating doctor would normally be progressed in consultation with the
Chief Executive responsible for the administration of the detention place, ultimately the
authority to appoint the doctor is vested with the Chief Executive responsible for the Health
Act 1993. This is intended to minimise interference with therapeutic decisions: it is intended
to enable doctors, nurses and other health professionals to act as they normally would in any
other health setting.

The statutory functions of the treating doctor are to provide preventative and remedial health
services to young detainees.

Clause 98 below creates an authority for the Chief Executive of the Children and Young
People Act to authorise other health professionals, including doctors, to exercise non-treating
functions under the criminal matters chapters, for example drug and alcohol testing, reports
regarding the identity of people who identify as being transgender or intersex and body
searches

The Bill relies upon the Legislation Act 2001 definition of ‘doctor’:
(a) means a person unconditionally registered as a medical practitioner under the
Health Professionals Act 2004; and
(b) for an activity, includes a person conditionally registered as a medical practitioner
under the Health Professionals Act 2004 to the extent that the person is allowed to do
the activity under the person’s conditional registration.

Sub-clause (2) requires appointed doctors to provide health care to young detainees and to
take steps to prevent health problems at the detention place.

Sub-clause (3) sets a statutory minimum level of service to be made available to young
detainees each week.

To ensure any medical decisions to prevent the spread of disease are implemented, sub-
clause (4) empowers appointed doctors to give written directions to the Chief Executive.
However, sub-clause (5) ensures that any direction of this nature would not compromise
security or order at the detention place.

The power in sub-clause (5) is provided only to be used when absolutely necessary. The
government envisages that ACT Health and the Department of Disability, Housing and
Community Services will establish the relevant agreements and protocols to foster a close
working relationship between health service providers and youth detention officers and others
involved in the administration of the youth detention place.

Clause 98 — Health professionals — non-treating functions

This clause allows the Chief Executive to authorise a health professional to exercise non-
treating functions under the criminal matters chapters in relation to drug and alcohol testing,
reports regarding the identity of people who identify as being transgender or intersex and
body searches. The authorisation may be oral or written.

The clause contemplates health professionals as set out in the Health Professionals Act
2004, as some functions could be performed by health professionals other than doctors, for
example, a psychological assessment.

The purpose of creating two sets of health professionals (treating and non-treating) is to
prevent treating doctors and other health professionals from having to engage in medical
functions that are related to the security of the detention place. This is necessary to protect
young detainees’ trust and confidence in any doctor or other health professional who provides
treatment.

International instruments set out the principle that doctors and other people providing

therapeutic services cannot be involved in any custodial matters that are not directly
therapeutic.  [Principles of Medical Ethics relevant to the Role of Health Personnel,
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particularly Physicians, in the Protection of Prisoners and Detainees against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, UN General Assembly
resolution 37/194 of 18 December 1982.]

Clause 99 — Transporting young detainees to and from Court—young detainee to be
kept separate from adult detainees

This clause includes a prohibition on transporting young detainees who are under 18 years
old with adults under detention. This is consistrent with the requirement under the Human
Rights Act 2004 that an accused child is segregated from accused adults and international
standards which provide that regardless of status (remand or sentenced) juvenile detainees
should be separated from adult detainees. It re-enacts section 85A of the 1999 Act.

Clause 100 — Detaining young detainees at Court—young detainees to be kept
separate from adult detainees

This clause includes a prohibition on placing young detainees who are under 18 years old
with adults under detention in a Court cell. This is consistent with the requirement under the
Human Rights Act 2004 that an accused child is segregated from accused adults and
international standards which provide that regardless of status (remand or sentenced),
juvenile detainees should be separated from adult detainees. It re-enacts section 85A of the
1999 Act.
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Chapter 5 — Criminal matters - transfers

This chapter sets out the framework to escort and transfer young detainees to places within
the ACT, including health facilities and correctional centres.

The chapter also provides for a nationally consistent interstate transfer scheme for young
offenders to and from the ACT and through the ACT from one State to another.

Part 5.1 — Transfers within ACT

This part sets out the authority and obligations for the Chief Executive in relation to transfers
to places within the ACT. It also confers authorities and obligations on escorts who escort
young detainees to places within the ACT. These authorities and obligations apply to escort
officers who escort a young detainee under division 6.8.1 (Local Leave).

Division 5.1.1 — Transfers within ACT - general

This division sets out the authority of the Chief Executive and escort officers to transfer and
escort young detainees who are in the Chief Executive’s custody, within the ACT.

Clause 101 — Directions to escort officers

This clause authorises the Chief Executive responsible for young detainees to direct escort
officers (a police officer, a corrections officer or a youth detention officer) to take custody of a
person and take the person to a place. The escort officers are provided with the necessary
power to give effect to the directions in sub-clause (2).

Clause 102 — Orders to bring young detainee before Court etc

This clause requires the Chief Executive to arrange for a young detainee to be brought before
a Court or other entity in accordance with a direction or order of the Court or other entity (such
as a Tribunal). This does not limit any other power of the Court or other entity to bring a
person before the Court or the entity.

Sub-clause (2) clarifies that the Chief Executive is legally bound to organise a person to be
brought before Court or entity, if ordered to. The Chief Executive is only obliged to do so if the
person is in the custody of the Chief Executive and the entity (including a Tribunal) or Court in
question has the legal authority to make such an order.

Division 5.1.2 — Escorting young detainees etc

An escort officer is defined in the dictionary as a police officer, a corrections officer or a youth
detention officer. The escorting of young detainees to and from police cells, Court, health
facilities and correctional centres is currently undertaken by ACT Corrections (Court Transport
Unit), Australian Federal Police — ACT Policing and the Department of Disability, Housing and
Community Services (Youth Justice). While this division outlines the overall legal authority for
the chain of custody between these entities and minimum safeguards for young detainees
who are being escorted, it is expected that relevant agreements will guide which agency
performs the escort role at any point in time.

An escort officer is different to a transfer escort for the purposes of the interstate transfer
scheme in part 5.2 (who has different powers, purposes and authority and includes interstate
escort officers). This division does not apply to the interstate transfer scheme in part 5.2. It
does however apply to escort officers for the purpose of escorting young detainees for local
leave under division 6.8.1 (Local Leave).

Clause 103 — Escort officer functions etc

Sub-clause (1) authorises an escort officer (a police officer, a corrections officer or a youth
detention officer) to escort any young detainee in the custody of the Chief Executive,
irrespective of the purpose of the escort.
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Sub-clauses (2)(a) and (b) stipulate the escort officer has the authority to escort the young
detainee and that the young detainee is deemed to be in the custody of the Chief Executive.

Sub-clause (2)(c) clarifies that escort officers are able to exercise any functions allocated to
youth detention officers in this Bill and any functions delegated to the officers by the Chief
Executive under this Bill. The performances of these functions in relation to young detainees
are limited by the powers and obligations set out in the Bill. However, other powers and
obligations relating to detainees generally in other Territory law or a law of the
Commonwealth or State, is not limited by this clause, as provided for by clause 107.

Clause 104 — Escorting arrested person to Court etc

This clause authorises a police officer to require that an escort officer bring an arrested
person (not released on bail and in police custody) to a Court or Tribunal. An arrested person
in this context means an arrested child or young person or people aged 18 to under 21 who
are arrested in relation to an offence alleged to have been committed while the person was
aged under 18 years.

This clause further allows the escort officer to take the person into custody and arrange for
their detention in a detention place until they are brought before a Court or Tribunal.

Clause 105 — Custody etc during proceedings

This clause sets out requirements on the escort officer during proceedings to ensure the safe
custody and welfare of young detainees for the purposes of the proceeding; and to ensure
that the child or young person does not obstruct or hinder the proceeding.

Clause 106 — Executing warrants of commitment or remand etc

This clause authorises the Chief Executive to make escort officers available to take a child or
young person into custody, arrange for a young detainee to be kept in custody; or transfer or
otherwise deal with a young detainee. A Court order or direction addressed to all escorts is
taken to be addressed to each escort; and may be executed by any escort.

Clause 107 — Other powers not limited

This clause provides that this division does not limit any other provision relating to the
escorting of young detainees under a Territory law or a law of the Commonwealth or a State.

Division 5.1.3 — Transfers to health facilities

This division sets out a way of providing health care in a health facility while accounting for
the need to continue the secure custody of a young detainee.

Clause 108 — Transfers to health facilities

This clause provides that:

e The Chief Executive has the power to transfer a detainee to a health facility upon the
advice of a treating doctor.

e Intransferring a detainee, escort officers may be directed by the Chief Executive to escort
the detainee to or from the facility, or remain within the health facility.

e A detainee may only be discharged from the health facility if the health care provider in
charge of their care believes the young detainee is fit enough to be discharged, or
circumstances warrant the Chief Executive directing the young detainee be removed from
the health facility. In making this decision, the Chief Executive is required to have regard
to the young detainee’s health needs. For example, if a young detainee is a danger to the
safety of the people at the facility but still requires medical care, the Chief Executive
would be responsible for making alterative arrangements for that care.

e All of the matters in the clause are entitlements and not to be regarded as privileges for
the purposes of disciplinary or behaviour management action under chapter 8.
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Division 5.1.4 — Transfers of young detainees who become adults

This division allows for the transfer of young detainees who are 18 years and over to
correctional centres.

There are instances where a detainee has attained the age of 18 years and it would be more
appropriate for them to continue their remand or serve their remaining sentence in a
correctional centre, for example where their behaviour places at risk the welfare or safety of
others within the detention place, including children as young as 10 years who may be
detained. It is necessary to ensure there are mechanisms that allow such a person to be
transferred to a more appropriate facility.

There are human rights rules which give a young detainee who has attained the age of 18
years to remain in a juvenile facility. The Human Rights Act 2004 provides that an accused
child must be segregated from accused adults and international standards provide that
regardless of status (remand or sentenced) juvenile detainees should be separated from adult
detainees.

The United Nations Committee On The Rights Of The Child, Forty-fourth session, 2007,
General Comment No. 10 (2007), Children’s rights in Juvenile Justice (UN Commentary), has
stated that:

“A child deprived of his/her liberty shall not be placed in an adult prison or other facility
for adults. There is abundant evidence that the placement of children in adult prisons or
jails compromises their basic safety, well-being, and their future ability to remain free of
crime and to reintegrate. This rule does not mean that a child placed in a facility for
children has to be moved to a facility for adults immediately after he/she turns 18.
Continuation of his/her stay in the facility for children should be possible if that is in
his/her best interest and not contrary to the best interests of the younger children in the
facility”.

Clause 109 — Application—div 5.1.4

This clause sets out the application of this division.

Clause 110 — Transfers to correctional centres —under 21 years old

This clause provides the Chief Executive (on own initiative or on application by anyone to the
Chief Executive) with the power to direct the transfer of adult young detainees to a
correctional centre. Before making the transfer direction, sub-clause (2) requires the Chief
Executive to be satisfied that the transfer is in the best interests of the adult young detainee or
the best interests of other young detainees.

When considering whether it is appropriate to direct a transfer, sub-clause (3) requires the
Chief Executive to consider: the young detainee’s views and wishes, maturity and known
history, developmental capacity, and vulnerability; the availability of appropriate services or
programs, whether the adult young detainee is more likely to be rehabilitated in the detention
place or correctional centre, the time left to be served; and the behaviour of the adult young
detainee, particularly if it presents a risk to the safety of young detainees and staff at the
detention place. Sub-clause (4) allows the Chief Executive to consider any other matter that
is relevant to ascertaining whether the transfer is in the best interests of the adult young
detainee or other young detainees.

Sub-clause (5) enables the Chief Executive to direct an escort officer to escort the young
detainee to the correctional centre and once there, sub-clause (6) requires the young
detainee to be dealt with as a detainee under the Corrections Management Act 2007.

Clause 111 — Transfers to correctional centres — 21 year olds

This clause provides that an adult young detainee detained at a youth detention place under
any authority cannot continue to be detained in a detention place once they reach 21 years of
age. The Chief Executive is required to make the necessary directions to transfer the adult
young detainee to the correctional centre.
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Division 5.1.5 — Notifying people of transfers

This division gives effect to Rule 23 of the United Nations Rules for the Protection of
Juveniles Deprived of their Liberty which provides that information about a transfer of a young
detainee should be provided without delay to the parents and guardians or closest relative of
the juvenile concerned.

Clause 112 — Transfer — notifying people responsible for or nominated by young
detainees

This clause introduces a new requirement for the Chief Executive to take reasonable steps to
notify relevant persons of transfers to a health facility or correctional centre. For young
detainees aged under 18 years, the person to be notified is a person with parental
responsibility for the young detainee. For young detainees aged over 18 years, the person to
be notified is their nominated support person, details of whom are required to be included at
the register at clause 184(2)(n).

Part 5.2 — Interstate transfers

This part sets out a nationally consistent scheme for the transfer of young offenders. It
provides for the transfer of sentences and orders (including custodial or non-custodial
sentences and orders) and provides for the escorted transfers of young offenders who are
required to be in the custody of the Chief Executive.

Within this part, clauses 113 to 118 and Division 5.2.2 relate to all young offenders, while
clauses 119 to 123 and Divisions 5.2.3 and 5.2.4 relate to young offenders who are required
to be in the Chief Executive’s custody. Nothing in this part authorises the transfer of persons
who are arrested or are on remand.

Division 5.2.1 — Interstate transfer generally

Within this division, clauses 113 to 118 relate to all young offenders (who have custodial and
non-custodial sentences), while clauses 119 to 123 relate to young offenders who are
required to be in the Chief Executive’s custody under a sentence.

Clause 113 — Definitions—pt 5.2

This clause sets out definitions for this part and continues to have the effect of section 132 of
the 1999 Act. This part relies upon the Legislation Act 2001 definition of State which means a
State of the Commonwealth, and includes the Northern Territory. The definition of young
offender differs for this part from the Bill as it relates only to those young offenders who have
been sentenced.

Clause 114 — General agreements with other jurisdictions

This clause provides the authority for the Minister to enter an agreement with a Minister of a
State providing generally for the transfer of young offender from or to the ACT; or through the
ACT from a State to another State.

The Minister must first declare that a State has a corresponding law dealing with interstate
transfers of young offenders (by way of notifiable instrument) and then the Minister may enter
an agreement with the relevant State Minister.

Clause 115 — Transfer arrangements—general

This clause provides for the interstate transfer of a particular young offender, if a transfer
agreement under clause 114 is in force and the criteria in clause 116 are met. It continues to
have the effect of section 134 of the 1999 Act.

Clause 116 — Power to arrange for transfers

This clause provides for the transfer of a young offender from the ACT to another state. This
can be at the request of the young offender or a person responsible for the young offender, in
which case the Chief Executive would make a decision having regard to all the relevant
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circumstances. A transfer can also be arranged if the Chief Executive reasonably believes
that the behaviour of the young offender would place the safety, health or wellbeing of other
people at risk in the detention place. It continues to have the effect of section 135 of the 1999
Act.

Clause 117 — Transfer arrangements—facilities must be adequate

This clause provides that a transfer arrangement for a young offender from another State to
the ACT, can only be made if there are adequate facilities to deal with the offender as per the
transfer arrangement. It continues to have the effect of section 136 of the 1999 Act.

Clause 118 — Transfer arrangements—content

This clause outlines provisions to be contained in each transfer arrangement. It continues to
have the effect of section 137 of the 1999 Act.

Clause 119 — Custody of person on transfer order

This clause provides for the custody and transfer of the young offender by a transfer escort.
A transfer escort for this part is a a police officer, a corrections officer, a youth detention
officer or another person acting as a transfer escort with the approval of the Chief Executive.
The definition of a transfer escort for this part is intentionally different to the definition of an
escort officer as set out in the dictionary. This is necessary to ensure consistency with the
national scheme, allow flexibility to authorise persons other than an escort officer (such as an
interstate officer) and clarify the extent of their powers and obligations while transferring a
young offender from the ACT to another State (outlined at clause 122). This clause continues
to have the effect of section 139 of the 1999 Act.

Clause 120 — Custody pending interstate transfer

This clause provides for the custody of a young person in a detention place before they are
delivered to the transfer escort. Section 140 of the 1999 Act provided for temporary custody
within a remand centre, however this clause limits this to a detention place which is necessary
to ensure that an accused child is segregated from accused adults as required under the
Human Rights Act 2004.

Clause 121 — Transfer to ACT in custody of transfer escort

This clause continues to have the effect of section 141 of the 1999 Act and provides for the
custody of a young offender who is being transferred from another state to the ACT, and while
they are in the ACT but before they are delivered to the place stated in the transfer
arrangement.

A transfer escort authorised under an arrangement, as provided for in sub-clause (1), would
include orders made in another State that correspond to transfer orders in this part.

Clause 122 — Powers to transfer escorts

This clause confers new powers on transfer escorts who transfer a young offender under a
transfer order from the ACT to another State. It does not confer powers on a transfer escort
transferring a young offender from another State to the ACT, under a transfer order made in
that jurisdiction.

The powers conferred on transfer escorts by this clause include authority to give the young
offender necessary and reasonable directions, use force when necessary in accordance with
division 6.6.4 (Use of force), and conduct a scanning search, frisk search or ordinary search
in accordance with parts 7.2 (searches generally), 7.3 (scanning, frisk and ordinary searches)
and 7.9 (seizing property).

Clause 123 — Offence—escapes during transfer

This clause makes an offence if the young person escapes from custody while they are being
transferred, and the escape occurs in a State other than the ACT or a receiving State.
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If a young offender, who is being transferred from the ACT to another state, escapes from
custody while they are in ACT then they would also be liable for the offence of escaping under
the Crimes Act 1900. If they escape while they are in the receiving State, they would be liable
for the offence of escape under a corresponding law in that jurisdiction.

Transfer orders for young offenders who escape or attempt to escape during a transfer can
be revoked under division 5.2.4.

This clause continues to have the effect of section 142 of the 1999 Act.

Division 5.2.2 — Transfer of sentence or order

This division continues to have the effect of division 6.3.2 in the 1999 Act. Sentences or
orders that can be transferred under this division can be custodial or non-custodial.

Clause 124 — Transfer from ACT of sentence or order

This clause provides for the transfer of sentences or orders that apply to young offenders
transferred from another State to the ACT. The sentence or order ceases to have effect in the
ACT except for appeals or reviews of a conviction, judgment, sentence or order made,
imposed or fixed by a Territory Court; and a period of detention served or a reduction of the
period of detention granted before that time; anything done before that time in carrying out the
order; and allowing for a remittance of money that is or has been paid in discharge or partial
discharge of the sentence or order. This clause continues to have the effect of section 143 of
the 1999 Act

Clause 125 — Transfer to ACT of sentence or order

This clause provides for the transfer of sentences and orders that apply to young offenders
transferred from another State to the ACT. This clause continues to have the effect of section
144 of the 1999 Act.

Division 5.2.3 — Transit through ACT

This division outlines arrangements for young offenders who are being transferred through
the ACT, from a State to another State under a transfer agreement.

Clause 126 — Chief Executive may receive young offenders

This clause enables the authorisation of a person in a detention place to receive young
offenders transferred between other States, but who is transiting or moving through the ACT.
This clause continues to have the effect of section 145(1) of the 1999 Act.

Clause 127 — Lawful custody for transit through ACT

This clause continues to have the effect of section 145(2) of the 1999 Act and allows a person
in charge of a detention place to temporarily detain a young offender who is brought into the
ACT, at the request of the transfer escort who is escorting the young offender.

A transfer escort authorised under an agreement, as provided for in sub-clause (1), would
include a transfer escort authorised under orders made in another State that correspond to
transfer orders in this part.

Clause 128 — Escapees may be apprehended without warrant

This clause enables young offenders who escape custody of a transfer escort (while being
transferred through the ACT from a State to another State) to be apprehended by a transfer
escort or police officer without a warrant.

Clause 129 — Escapees to be brought before Magistrate

This clause enables young offenders who escape (or attempt to escape) custody of a transfer
escort (while being transferred through the ACT from a State to another State) to be brought
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before a Magistrate who may, by warrant, order the young offender to be detained in custody
at a detention place.

Clause 130 — Court may arrange transfer of apprehended escapees

This clause provides that a young offender who is apprehended under a warrant under clause
129 must be brought before a Court who can order that the young offender be delivered to the
custody of a transfer escort or be detained for up to 7 days. This clause continues to have the
effect of section 146(5) to (8) of the 1999 Act.

Clause 131 — Search warrants for escapees

This clause provides for the granting of search warrants for young offenders who escape
custody while being transferred through the ACT from a State to another State. This clause
continues to have the effect of section 147 of the 1999 Act.

Division 5.2.4 — Revocation of transfer orders

This division sets out powers to revoke transfer orders.

Clause 132 — Revocation of transfer order—offence during transfer

This clause provides for the revocation of a transfer order if the young offender has, while
being transferred interstate, committed the offence of escaping, attempting to escape or
another offence. This section applies whether an information has been laid for the offence or
a conviction has been recorded for the offence or not. This clause continues to have the effect
of section 148 of the 1999 Act.

Clause 133 — Revocation of transfer order by Chief Executive

This clause provides for the revocation of a transfer order by the Chief Executive at any time
before the young offender is delivered in the receiving State into the custody outlined in the
transfer arrangement. If revoked, the Chief Executive is able to make a further transfer
arrangement with the receiving State for the return of the young offender to the ACT. This
clause continues to have the effect of section 149 of the 1999 Act.

Clause 134 — Chief Executive may consider reports etc

This clause provides that the Chief Executive, in forming an opinion or exercising a discretion
under this part, may be informed as they consider appropriate; and consider reports from
those persons listed in subclause (1)(b). This clause continues to have the effect of section
150 of the 1999 Act.
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Chapter 6 — Criminal Matters — detention places

In this chapter, the Bill seeks to address the recommendations of the Human Rights Audit of
Quamby Youth Detention Centre. The Bill also seeks to elevate administrative powers
relating to youth detention from their current existence in standing orders established by
disallowable instrument to legislation.

The Bill also seeks to embody and express relevant international human rights standards for

children and young people deprived of their liberty, including:

e The Convention on the Rights of the Child;

e The United Nations Rules for the Protection of Juveniles Deprived of their Liberty;

e The United Nations Standard Minimum Rules for the Administration of Juvenile Justice;
and

e The United Nations Standard Minimum Rules for the Treatment of Prisoners.

This chapter is modelled on the Corrections Management Act 2007 with appropriate
modifications for young detainees.

Part 6.1 — Detention places - general

This part sets out the application, definitions and treatment of young detainees under this
chapter.

Clause 135 — Application—ch 6

This clause clarifies that the chapter applies to young detainees.

Clause 136 — Definitions—ch 6

This clause sets out definitions for terms used in this chapter, including accredited person,
case management plan, prohibited things, register of young detainees, security classification,
segregation, visiting conditions, visitor, young detainee and youth detention policy.

Clause 137 — Treatment of young detainees generally

This clause provides that the Bill's functions in relation to young detainees are to be
implemented in a manner that upholds human rights. Consistent with section 28 of the
Human Rights Act 2004, the Bill sets out reasonable limitations upon a young detainee’s
human rights in order to ensure the safety of everyone in the detention place.

Clause 138 — Treatment of young remandees

This clause ensures that the Bill's functions in relation to young remandees are consistent
with human rights. It ensures that a young remandee’s right to be presumed innocent is
upheld and that the circumstance of detention is not a punishment of the person.

Clause 139 — Treatment of certain young detainees

This clause ensures that anyone held in custody is recognised and that any of the Bill's
functions applicable to this category of person are to be implemented in a manner that
upholds human rights.

It is possible that young detainees may be held in custody at a detention place by another law
that applies in the ACT, for example, a child or young person detained under the Migration
Act 1958 (Cth).

Sub-clause (3) enables the Executive to make regulations to resolve any inconsistency
between another law authorising detention and how that detention is to be exercised, and the
Bill. The aim of the clause is to authorise necessary modifications to reconcile conflicting
laws. For example, a Commonwealth law may be more restrictive about the rights of certain
young detainees to communicate with the community. In this instance there may be a conflict
with the Bill. Generally, where an ACT law is found to be inconsistent with Commonwealth
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law, Commonwealth law has the right of way. Under these circumstances the ACT Executive
may make regulations to resolve the inconsistency.

Clause 140 — Detention places—minimum living conditions

This clause establishes minimum living conditions that must apply at the detention place. The
detail of each standard is outlined at part 6.5.

Part 6.2 — Administration

The Bill is drafted with the intent of clearly setting the boundaries of any power allocated to
people administering the Territory’s youth detention place. This aims to assist any Court
reviewing a decision to ascertain the extent of the powers the Assembly intended to give the
Minister, the Chief Executive, youth detention officers or other authorised persons.

By clearly setting out the limitations of any discretion to be exercised by youth detention
officers, the Bill aims to leave no doubt as to what is intended to be lawful, and what is not.

In the Human Rights Audit of Quamby, it was noted that there were important matters that
were not in the substance of the Children and Young People Act 1999 relating to detention,
for example, the use of force. The Audit considered that the substance of matters like these
should be in the principal legislation, not in regulations or standing orders. Rather than
allocate various open-ended powers to standing orders, as is currently the case, the Bill
provides a context for how the powers are to be exercised.

Division 6.2.1 — Administration—general

Clause 141 — Detention places—declaration

This clause enables the Minister to declare a place to be a detention place by notifiable
instrument. The examples provided are to demonstrate that the declaration may be made in
broad terms and can include land around a building.

The Bill introduces a new requirement that the detention place be a non-smoking area, with
the Bill providing that it is considered a public place under the Smoking (Prohibition in
Enclosed Public Places) Act 2003.

This requirement is necessary to:

e safeguard the health and well-being of all young detainees, the majority of whom will be
under the age of 18 years;

e reduce the risk that cigarettes will be brought into the detention place and accessed by
young detainees under 18 years; and

e reduce the risk of potential intimidation among young detainees regarding access to
cigarettes.

Under clause 110, the Chief Executive may transfer a young detainee who is an adult from
the detention place to a correctional centre if the Chief Executive considers the transfer to be
in the adult young detainee’s best interests or other young detainee’s best interests, having
regard to a range of factors, including the adult young detainee’s views and wishes. This
provides scope for an adult young detainee, who is of the view that they wish to move to the
correctional centre for any reason, to apply for a transfer.

Clause 142 — Youth detention policies and operating procedures

This clause authorises the Chief Executive to make youth detention policies and operating
procedures that are within the boundaries set by the Bill. In order to promote and ensure
accountability and transparency, the policies will be publicly notified on the Legislation
Register and must be available for inspection by anyone at the detention place. The
exception to this requirement for the youth detention policies and operating procedures to be
publicly available is contained in clause 143.
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The Chief Executive may also decide to make the policies available for inspection at another
place.

Clause 143 — Exclusion of matters from notified youth detention policies etc

This clause enables those policies and procedures that could pose a risk to public safety,
security and good order at a detention place to be exempt from notification or availability for
perusal.

Sub-clause (2) ensures that the documents remain subject to oversight by requiring them to
be available for inspection by the officials listed.

Clause 144 — Copies of Act, policies etc to be available for inspection at detention
place

This clause provides that copies of the Act and publicly available policies and procedures
(which are those not excluded from notification under clause 143) must be available for
inspection by young detainees.

This clause does not oblige the Chief Executive to make, or give, each and every young
detainee a copy of these documents, nor does it prevent the Chief Executive from giving a
copy of a document to a young detainee upon request.

Clause 145 — Chief Executive directions

This clause provides for the Chief Executive to give reasonable directions, orally or in writing,
to a young detainee in relation to any matter under the criminal matters chapters.

Sub-clause (1) outlines a general authority for the Chief Executive to give reasonable
directions to a young detainee about anything related to the criminal matters chapters. This
power however is not limitless. It is not intended to over-ride a specific function, obligation or
specific power prescribed by the Bill. The power may be exercised if no other power in the Bill
can be exercised to address something unexpected in a detention place. Sub-clause (2)
outlines specific criteria by which the Chief Executive can give a young detainee directions.

Contravening a direction by the Chief Executive under this Act by a young detainee is a
behaviour breach and may be dealt with under chapters 8 and 9.

Clause 146 — Prohibited areas

This clause enables the Chief Executive to declare prohibited areas in the detention place in
writing, where the Chief Executive believes it is necessary to ensure safety, security or good
order and to protect the best interests of young detainees.

The areas may be prohibited to young detainees, visitors, or youth detention officers.

The Chief Executive must ensure that each young detainee at the detention place is told
about the prohibited area promptly after the area is declared.

The clause does not create an offence in its own right. However, a behaviour breach would
apply to young detainees and an offence for visitors would apply at clause 230 if they
disobeyed a direction not to enter a prohibited area. Likewise for youth detention officers and
other staff, entering a prohibited area would be a behaviour breach under the Public Sector
Management Act 1994 or of their relevant contract.

Clause 147 — Prohibited things

Preventing contraband from being kept, or smuggled into, a youth detention place is a key
way of keeping every person in a youth detention place safe.

This clause enables the Chief Executive to declare things, or classes of things, to be
prohibited, where the Chief Executive believes that the declaration is necessary or prudent to
ensure security and good order at the youth detention place. Section 145(b) of the
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Legislation Act 2001 interprets words in Acts as meaning both singular and plural unless
explicitly stated otherwise. Any prohibited thing under this clause would apply to the whole
class of things. For example, if scissors were prohibited then all types of scissors would be
prohibited.

Any declaration is a notifiable instrument and must be notified on the ACT Legislation
Register in accordance with the Legislation Act 2001.

Clause 148 — Declaration of emergency

This clause authorises the Chief Executive to declare an emergency (for a maximum of three
days) at a youth detention place on the basis of a threat to the security or good order of a
facility, or the safety of anyone at the detention place or elsewhere. An emergency can be
declared for a maximum of three days however the Chief Executive can make any number of
subsequent emergency declarations in relation to the same emergency.

A notifiable instrument is required for first declaration and any subsequent declaration is
required to be a disallowable instrument.

Clause 149 — Emergency powers

A declaration of emergency triggers the emergency powers in this clause. These powers
further restrict the young detainee’s liberty and rights to communicate. Consequently, they
can only be exercised if an emergency is declared and the action taken is necessary and
reasonable. During circumstances of an emergency, the power in sub-clause (1)(d) enables
the Chief Executive to delegate powers under the Act to police officers and public servants.

The minimum living conditions outlined at clause 140 continue to apply during the declaration
of emergency.

Clause 150 — Arrangements with police

This clause enables the Chief Executive to ask the Chief Police Officer for assistance in
relation to the exercise of functions under this chapter and the Chief Police Officer must
comply with the request. Under clause 883, the Chief Police Officer may delegate any of the
Chief Police Officer’s functions under the Bill to a police officer.

Clause 151 — Assistance from other Chief Executives

This clause enables the Chief Executive to ask another Chief Executive for assistance in
relation to the exercise of functions under this chapter which must be complied with as far as
practicable.

Part 6.3 — Inspection at detention places

This part authorises inspections at a detention place by external persons and agencies and
addresses the interaction of inspection laws applying in the ACT with the criminal matters
chapters.

Clause 152 — Inspections by judicial officers, Assembly members etc

Rule 72 of the United Nations Rules for the Protection of Juveniles Deprived of their Liberty
states that:

“Qualified inspectors or an equivalent duly constituted authority not belonging to the
administration of the facility should be empowered to conduct inspections on a regular
basis and to undertake unannounced inspections on their own initiative, and should
enjoy full guarantees of independence in the exercise of this function. Inspectors
should have unrestricted access to all persons employed by or working in any facility
where juveniles are or may be deprived of their liberty, to all juveniles and to all records
of such facilities”.
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This clause provides an inspectorate role for certain persons (Judges, Magistrates, Members
of the Legislative Assembly, a commissioner exercising functions under the Human Rights
Act 2004, the Public Advocate, the Ombudsman) who may enter and inspect a detention
place or a place outside a detention place where a young detainee is, or has been, directed to
work or participate in an activity. This would include, for example, a community service
program.

Clause 153 — Relationship with other inspection laws

This clause clarifies that any existing Act in force in the Territory that authorises inspections
(called an inspection law) applies to a detention place. Sub-clause (5) provides a definition of
inspection law as an Act that provides for the entry and inspection of premises or the search
of people or premises. The criminal matters chapters must be read to be consistent with an
inspection law unless the Bill or the inspection law sets out a contrary intention.

The clause qualifies any open-ended inspection power by enabling the Chief Executive to
make arrangements for the safety of inspectors carrying out their duty. The clause also
obliges any inspectors or police to abide by any reasonable direction given by the Chief
Executive that is relevant to safety or security.

Part 6.4 — Admission to detention places

This part outlines admission processes for a young detainee to a detention place, including
requirements for the Chief Executive to notify a person with parental responsibility about the
young detainee’s admission (if the young detainee is under 18 years of age, or a nominated
person if the young detainee is an adult), to provide information to a young detainee and to
undertake initial assessments in order to ensure the young detainee’s safe transition into
custody.

Clause 154 — Meaning of admission—pt 6.4

The meaning of admission is set out at this clause.

Clause 155 — Authority for detention

This clause provides that admission must not occur unless the detention is authorised by a
warrant or other authority and the Chief Executive must be given the warrant or other
authority before a young person is admitted to a detention place. Examples are included of
authorities authorising detention.

Sub-clause (3) clarifies that a person may be detained even if there is a defect in the warrant
or other authority, provided that the authority for detention is demonstrable.

Clause 156 — Detention—notifying people responsible for or nominated by young
detainees

This clause requires the Chief Executive to take reasonable steps to tell a person responsible
for or nominated by the young detainee of their admission and any future Court appearance.
For young detainees under 18 years, a person with parental responsibility for them should be
notified. If the Chief Executive has parental responsibility for the young detainee, the Chief
Executive must take reasonable steps to inform another person with parental responsibility.
For young detainees who are adults, the Chief Executive must notify their nominated support
person, listed in the register at clause 184(2)(n).

This clause gives effect to rule 23 of the United Nations Rules for the Protection of Juveniles
Deprived of their Liberty:

“The information on admission, place, and release should be provided without delay to
the parents and guardians or closest relative of the juvenile concerned”.
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Clause 157 — Identification of young detainees

In order to ensure the identity of a young detainee is confirmed and maintained throughout
detention, this clause enables the Chief Executive to take identifying material from a young
detainee, including: prints of the young detainee’s hands or fingers; a photograph or video
recording; a buccal swab or saliva sample; or anything else prescribed by regulation.

These things must be destroyed if the person is acquitted (apart from special verdicts relating
to mental states of mind) or the offence is no longer prosecuted.

Sub-clause (3) clarifies that things taken of, or from, the young detainee’s body to identify the
young detainee should not be destroyed if the person is acquitted of one offence but
convicted of another or a prosecution for another offence remains on foot.

Clause 158 — Information—entitlements and obligations

This clause requires the Chief Executive to take reasonable steps to explain the following to a
young detainee:

The young detainee’s entitlements and obligations under the Bill;

The case management plan arrangements;

The role of Official Visitors;

The procedures for seeking information and making complaints to Official Visitors;

The areas of the detention place which are prohibited; and

If the young detainee is a national of a foreign country—the right to have a diplomatic or
consular representative of the country told about the detention.

The information that the Chief Executive may provide is not limited to these matters and the
Chief Executive may provide any other information considered necessary or helpful.

Sub-clause (2) allows the explanation to be in general terms through the use of plain
language. The explanation must be in a language that is easily understood by the young
detainee as far as possible.

Sub-clause (5) obliges the Chief Executive to contact diplomatic or consular representatives
upon the request of a foreign national being admitted to a detention place or if the Chief
Executive considers it to be in the best interests of the young detainee to do so.

Sub-clauses (3) and (4) require the Chief Executive to arrange for the assistance of an
interpreter if the Chief Executive believes, on reasonable grounds, that the young detainee is
unable, because of inadequate knowledge of the English language or a disability, to
communicate with reasonable fluency in English. The assistance of the interpreter may be
provided by telephone.

Clause 159 — Initial assessment

Principle 24 of the United Nations Body of Principles for the Protection of all Persons under
any Form of Detention or Imprisonment (1988) states:

“A proper medical examination shall be offered to a detained or imprisoned person as
promptly as possible after [their] admission to the place of detention or imprisonment,
and thereafter medical care and treatment shall be provided whenever necessary. This
care and treatment shall be provided free of charge”.

This clause requires the Chief Executive to ensure that each young detainee admitted to a
youth detention place is assessed for any immediate risks or needs associated with the young
detainee’s health, safety or security. The Chief Executive must respond to any immediate
risks or needs identified. Ongoing risks and needs must be addressed in the young detainee’s
case management plan if one exists.

The assessments must occur as soon as practicable after admission but any event within 24
hours after a young detainee’s admission.
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Clause 160 — Health assessment

This clause sets out rules for who may conduct parts of the initial assessment outlined in
clause 159. A young detainee’s physical health needs and risks must be assessed by a
treating doctor or nurse. A young detainee’s mental health needs and risks may be assessed
by a treating doctor, nurse or another suitable health professional.

If the assessment under clause 159(2) is made by a nurse or health professional, the treating
doctor must review the assessment.

This clause gives effect to rule 50 of the United Nations Rules for the Protection of Juveniles
Deprived of their Liberty which states:

“Every juvenile has a right to be examined by a physician immediately upon admission
to a detention facility, for the purpose of recording any evidence of prior ill-treatment
and identifying any physical or mental condition requiring medical attention”.

A report of an assessment undertaken or reviewed by a treating doctor must be given to the
Chief Executive in order for the Chief Executive to respond to any issues identified.

Clause 161 — Alcohol and drug tests on admission

In order to ensure the young detainee’s safe transition into custody, this clause allows the
Chief Executive, as part of an initial assessment under clause 159, to direct the young
detainee to provide a test sample for the purpose of a drug or alcohol test. The direction may
be oral or written.

For example, if a young detainee appears to be under the influence of a drug upon admission,
the Chief Executive may direct the young detainee to provide a sample for the purpose of
assessing whether the young detainee is affected by a substance and should therefore be
responded to in a particular way.

Division 6.7.2 (Alcohol and drug testing—detainees) applies in relation to the direction and
any sample given under the direction.

Clause 162 — Security classification

This clause requires the Chief Executive to arrange a security classification for a young
detainee on, or soon after, admission.

The Chief Executive may take into account any relevant consideration in determining a young
detainee’s security classification. This may include, for example, the age of the young
detainee, the reason for the detention, including the nature of any offence for which the young
detainee is detained, the risks posed by the young detainee if the person was to escape, the
risk of the young detainee escaping, the risks posed by the young detainee while at a
detention place and the risks to the young detainee of being accommodated with particular
young detainees or in particular areas at a detention place.

The young detainee’s security classification may affect their placement in the detention place
(see clause 165).

Clause 163 — Case management plan

Preparation for the young detainee’s successful transition back into the community upon
release needs to start as soon as possible after admission. This clause requires the Chief
Executive to prepare a case management plan for a young detainee as soon as practicable
after admission.

To reflect the legal status of remandees as presumed innocent, there is discretion for the

Chief Executive to develop a case management plan for remandees. The criteria for
exercising this discretion are outlined at clause 187.
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Clause 164 — Entries in register of young detainees

This clause requires the Chief Executive to ensure that details of each young detainee
admitted to the detention place are entered in the register on admission.

Clause 184 establishes the register and is discussed below.

Clause 165 — Requirements and considerations about placement and separation of
young detainees

This clause outlines requirements and considerations for the Chief Executive in making
decisions about placement and separation of young detainees within a detention place.

Sub-clause (1) enables the Chief Executive to make a youth detention policy or operating
procedure in relation to the placement and separation of young detainees including
separation for the use of facilities and participation in education and other activities.

Sub-clause (2) sets out the human rights requirements regarding segregation of categories of
young detainees. These are that young remandees must be segregated from other young
detainees, male young detainees must be segregated from female young detainees and
young detainees who are under 18 years old must be segregated from any young detainees
who are adults.

Sub-clause (3) enables the Chief Executive to displace the requirements of sub-clause (2) if
the Chief Executive reasonably believes that another placement is in the best interests of all
affected young detainees. This power engages the rights outlined in the Human Rights Act
2004 at section 19(2) which provides that an accused person must be segregated from
convicted people, except in exceptional circumstances, and at section 20(1) which provides
that an accused child must also be segregated from accused adults. However, this is a
proportionate limitation on these rights as the Chief Executive must have a reasonable belief
that the placement is in the best interests of all affected young detainees. This limitation is
consistent with rule 28 of the United Nations Rules for the Protection of Juveniles Deprived of
their Liberty provides that:

“The detention of juveniles should only take place under conditions that take full
account of their particular needs, status and special requirements according to their
age, personality, sex and type of offence, as well as mental and physical health, and
which ensure their protection from harmful influences and risk situations. The principal
criterion for the separation of different categories of juveniles deprived of their liberty
should be the provision of the type of care best suited to the particular needs of the
individuals concerned and the protection of their physical, mental and moral integrity
and well-being”.

Sub—clause (4) obliges the Chief Executive to consider, when deciding where to place young
detainees, their needs and special requirements, including age, sex, emotional or
psychological state, physical health, cultural background, vulnerability or any other relevant
matter. The Chief Executive must also consider whether isolation is in the best interests of
the young detainee, whether the care provided protects the young detainee’s physical and
emotional wellbeing and that it is in the best interests of the young detainee to be separated
from co-offenders.

Sub-clause (5) enables the Chief Executive to consider the security classification given to the
young detainee in deciding where to place the young detainee.

Part 6.5 — Living conditions at detention places

This part establishes minimum living conditions for young detainees, including food and drink,
clothing, personal hygiene, sleeping areas, access to open air and exercise, telephone calls,
mail, news and education, visits by family members, visits by accredited people, health care,
and religious observance. It gives effect to the human rights standards outlined in the United
Nations Rules for the Protection of Juveniles Deprived of their Liberty.
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Clause 166 — Food and drink

Rule 37 of the United Nations Rules for the Protection of Juveniles Deprived of their Liberty
provides that:

“Every detention facility shall ensure that every juvenile receives food that is suitably
prepared and presented at normal meal times and of a quality and quantity to satisfy
the standards of dietetics, hygiene and health and, as far as possible, religious and
cultural requirements. Clean drinking water should be available to every juvenile at any
time”.

This clause gives effect to this requirement. It requires the Chief Executive to ensure that
adequate and nutritional food and drink are provided for young detainees, meal times are
consistent with Australian cultural norms and clean drinking water is provided.

Sub-clause (2) recognises that food and drink also play an important part of religious, spiritual
and cultural practices. The clause is not prescriptive about what is to be regarded as practical,
or impractical, as the needs and requests for particular food and drink will be varied. The
Chief Executive must exercise a discretion in deciding whether provision of particular foods at
particular times is practically possible.

Sub-clause (3) requires the Chief Executive to provide a young detainee with food and drink
that satisfies a diet prescribed by a doctor. The clause is not absolute in the obligation, as it
may not be logistically possible to meet the provision of all of the specific food required. For
example, because of seasonal reasons, availability etc.

Sub-clause (4) allows a youth detention policy or operating procedure to address nutritional
standards of the food and drink given to young detainees, the provision of nutritional advice
about the diet of young detainees and the appointment of a nutritionist.

Sub-clause (5) stipulates that these matters (and anything expressed to be an entitlement in a
youth detention policy or operating procedure in sub-clause (4) are entitlements and not to be
regarded as privileges for the purposes of disciplinary and behaviour management action
under chapter 8.

Clause 167 — Clothing

This clause obliges the Chief Executive to provide adequate and appropriate clothing for
young detainees. Any particular or uniform clothing must not be likely to degrade or humiliate
young detainees.

Sub-clause (2) obliges the Chief Executive to ensure the clothing is clean and hygienic as far
as practicable.

Sub-clause (3) stipulates that these matters are entitlements and not to be regarded as
privileges for the purposes of disciplinary and behaviour management action under chapter 8.
Clause 168 — Personal hygiene

Rule 34 of the United Nations Rules for the Protection of Juveniles Deprived of their Liberty
states:

“Sanitary installations should be so located and of a sufficient standard to enable every
juvenile to comply, as required, with their physical needs in privacy and in a clean and
decent manner”.

This clause gives effect to the rule by requiring the Chief Executive to ensure that young
detainees have access to clean, hygienic and private toileting and showering facilities.

Sub-clause (2) stipulates that these matters are entitlements and not to be regarded as
privileges for the purposes of disciplinary and behaviour management action under chapter 8.
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Clause 169 — Sleeping areas

Rule 33 of the United Nations Rules for the Protection of Juveniles Deprived of their Liberty
states:

“Sleeping accommodation should normally consist of small group dormitories or
individual bedrooms, while bearing in mind local standards. During sleeping hours there
should be regular, unobtrusive supervision of all sleeping areas, including individual
rooms and group dormitories, in order to ensure the protection of each juvenile. Every
juvenile should, in accordance with local or national standards, be provided with
separate and sufficient bedding, which should be clean when issued, kept in good
order and changed often enough to ensure cleanliness”.

This clause gives effect to this rule by requiring the Chief Executive to ensure that young
detainees have appropriate sleeping facilities including beds and bedding which are private,
clean, hygienic and designed for reasonable comfort.

Sub-clause (2) stipulates that these matters are entitlements and not to be regarded as
privileges for the purposes of disciplinary and behaviour management action under chapter 8.

Clause 170 — Treatment of convicted and non-convicted young detainees

This clause obliges the Chief Executive to make a policy or operating procedure to give effect

to differential treatment of non-convicted young detainees. The operating procedure must

address the United Nations Rules for the Protection of Juveniles Deprived of their Liberty, rule

18, which provides non-convicted young detainees opportunities to:

e pursue work, with remuneration, and continue education or training;

e receive and retain materials for their leisure and recreation that are compatible with the
interests of the administration of justice.

This clause gives effect to section 19(3) of the Human Rights Act 2004 which provides that an
accused person must be treated in a way that is appropriate for a person who has not been
convicted.

Clause 171 — Access to open air and exercise

Rule 47 of the United Nations Rules for the Protection of Juveniles Deprived of their Liberty
provides that:

“Every juvenile should have the right to a suitable amount of time for daily free
exercise, in the open air whenever weather permits, during which time appropriate
recreational and physical training should normally be provided”.

This clause gives effect to this rule by requiring the Chief Executive to ensure that young
detainees have access to open air and exercise for at least 2 hours each day. Access to
open air and exercise may be combined in the same two hours for each young detainee.

The entitlement is not absolute, as there may be practical reasons why the entitlement cannot
be implemented every day, for example, a state of emergency, or a natural disaster etc.

Sub-clause (3) stipulates that these matters are entitlements and not to be regarded as
privileges for the purposes of disciplinary and behaviour management action under chapter 8.

Clause 172 — Communication with family and others

This clause places an obligation upon the Chief Executive to be proactive in providing
opportunities for young detainees to maintain contact with the community. All young
detainees will return to the community. Positive changes in behaviour will be greatly
influenced by relationships with family members, significant persons and friends. Maintaining
these relationships during detention is an important factor in successful rehabilitation and
release of young detainees.
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Sub-clause (2) follows human rights jurisprudence that requires consideration of the non-
convicted status of a young detainee when the Chief Executive makes a decision that affects
the young detainee’s opportunity to communicate. This does not mean that the non-convicted
status of the young detainee outweighs all other considerations.

Sub-clause (3) and (4) are a prohibition on constructive incommunicado. Incommunicado is
the State unlawfully preventing a person from communicating with all facets of civil society:
institutions and family.

Sub-clause (5) ensures that any discipline process does not create an authority to impose
constructive incommunicado upon a young detainee.

Sub-clause (6) clarifies that the prohibition on incommunicado does not limit the Chief
Executive from preventing communication, providing it is lawful, reasonable and
proportionate.

Clause 173 — Telephone calls

Rule 61 of the United Nations Rules for the Protection of Juveniles Deprived of their Liberty
provides that:

“Every juvenile should have the right to communicate in writing or by telephone at least
twice a week with the person of his or her choice, unless legally restricted, and should
be assisted as necessary in order effectively to enjoy this right”.

Sub-clause (1) obliges the Chief Executive to ensure that a detention place has telephone
facilities for use by young detainees.

Sub-clause (2) provides a statutory entitlement to make minimum telephone calls to a family
member or a significant person, with the minimum being at least 1 telephone call on
admission to a detention place and 2 telephone calls each week.

Family member is defined at clause 13 to mean the child’s or young person’s—

parent, grandparent or stepparent; or

son, daughter, stepson or stepdaughter; or

sibling; or

uncle or aunt; or

nephew, niece or cousin; and

for an Aboriginal or Torres Strait Islander child or young person—includes a person who
has responsibility for the child or young person in accordance with the traditions and
customs of the child’'s or young person’s Aboriginal or Torres Strait Islander community.

Significant person is defined at clause 14 to mean a person, other than a family member who
the child or young person, a family member of the child or young person or the Chief
Executive considers is significant in the child’s or young person’s life.

Sub-clause (3) clarifies that the minimum calls are not the only calls a young detainee is
entitled to make or receive. Further calls can be made.

Sub-clause (4) requires the Chief Executive to pay for the calls mentioned above unless the
Chief Executive believes, on reasonable grounds, that it is appropriate for the young detainee
to pay for the calls.

Sub-clause (5) stipulates that these matters are entitlements and not to be regarded as
privileges for the purposes of disciplinary and behaviour management action under chapter 8.

Sub-clause (6) empowers the Chief Executive to deny or limit a young detainee’s phone calls
if the Chief Executive suspects the call may undermine security and good order, revictimise a
victim, circumvent any process for investigating complaints, cause community distress or
cause harm to the young detainee. The Chief Executive may also give directions if it is
necessary and reasonable to safeguard the young detainee’s best interests. This is to ensure
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that the young detainee is adequately protected from harmful, inappropriate or abusive
behaviour by the person they are seeking to contact. For example, if the young detainee
wanted to contact a person and the Chief Executive had information that the person had been
convicted of sex offences against children, then the Chief Executive would not approve the
young detainee’s contact with the person.

Sub-clause (7) clarifies that phone calls are subject to security monitoring set out in clause
199 and to any operating procedures that apply to phone calls.

Sub-clause (8) authorises the Chief Executive to make operating procedures about what
times during the day phone calls may be made; the maximum time allowed for phone calls;
and what charges should be applied for phone calls.

Clause 174 — Mail

This clause requires the Chief Executive to allow, as far as practicable, young detainees to
send and receive as much mail as they want. However, this should not be regarded as an
absolute entitlement if the amount of mail exceeds the ability of the detention place to
properly process and move the mail.

A young detainee may nominate family members, significant persons and other people in
writing to the Chief Executive who they wish to correspond with.

Sub-clause (3) stipulates that these matters are entittements and not to be regarded as
privileges for the purposes of disciplinary and behaviour management action under chapter 8.

Sub-clause (4) empowers the Chief Executive to restrict the sending or receiving of mail by a
young detainee if it is reasonably suspected that mail may undermine security and good
order, revictimise a victim, circumvent any process for investigating complaints, cause
community distress or cause harm to the young detainee. The Chief Executive may also give
directions if it is necessary and reasonable to safeguard the young detainee’s best interests.
This is to ensure that the young detainee is adequately protected from harmful, inappropriate
or abusive behaviour by the person they are seeking to contact.

Sub-clause (5) clarifies that mail is subject to security monitoring set out in clauses 200 and
201 and to any operating procedures that apply to mail.

Sub-clause (6) authorises the Chief Executive to make operating procedures about how mail
is sent or received, the provision of writing and other material for sending mail (such as
postage) and the storage and return of mail to the young detainee which is denied or limited
under sub-clause (4).

Clause 175 — News and education

Rule 62 of the United Nations Rules for the Protection of Juveniles Deprived of their Liberty
provides that:

“Juveniles should have the opportunity to keep themselves informed regularly of the
news by reading newspapers, periodicals and other publications, through access to
radio and television programmes and motion pictures, and through the visits of the
representatives of any lawful club or organization in which the juvenile is interested”.

This clause gives effect to this rule by requiring the Chief Executive to ensure that young
detainees have access to information through the media and library services.

Rule 26.1 of the United Nations Standard Minimum Rules for the Administration of Juvenile
Justice ("The Beijing Rules") provides that:

“The objective of training and treatment of juveniles placed in institutions is to provide

care, protection, education and vocational skills, with a view to assisting them to
assume socially constructive and productive roles in society”.
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This clause gives effect to this rule by requiring the Chief Executive to ensure that each young
detainee is provided with education or training that meets his or her needs.

Sub-clause (3) stipulates that participation in education and training approved under sub-
clause (2) is an entitlement and not to be regarded as a privilege for the purposes of
disciplinary and behaviour management action under chapter 8.

Clause 176 — Visits by family members etc

Rule 60 of the United Nations Rules for the Protection of Juveniles Deprived of their Liberty
provides that:

“Every juvenile should have the right to receive regular and frequent visits, in principle
once a week and not less than once a month, in circumstances that respect the need of
the juvenile for privacy, contact and unrestricted communication with the family and the
defence counsel.

This clause gives effect to this rule by requiring the Chief Executive to provide a visit each
week for one family member or significant person of at least 1 hour in duration.

Family member is defined at clause 13 to mean the child’s or young person’'s—

parent, grandparent or stepparent; or

son, daughter, stepson or stepdaughter; or

sibling; or

uncle or aunt; or

nephew, niece or cousin; and

for an Aboriginal or Torres Strait Islander child or young person—includes a person who
has responsibility for the child or young person in accordance with the traditions and
customs of the child’'s or young person’s Aboriginal or Torres Strait Islander community.

Significant person is defined at clause 14 to mean a person, other than a family member, who
the child or young person, a family member of the child or young person or the Chief
Executive considers is significant in the child’s or young person’s life.

Sub-clause (3) stipulates that the visit mentioned in sub-clause (1) is an entitlement and not to
be regarded as a privilege for the purposes of disciplinary and behaviour management action
under chapter 8.

Sub-clause (4) empowers the Chief Executive to deny or limit visits if it is reasonably
suspected that the visit may undermine security and good order, revictimise a victim,
circumvent any process for investigating complaints, cause community distress or cause
harm to the young detainee. The Chief Executive may also give directions if it is necessary
and reasonable to safeguard the young detainee’s best interests. This is to ensure that the
young detainee is adequately protected from harmful, inappropriate or abusive behaviour by
the person who visits or proposes to visit.

Sub-clause (5) provides that this clause is subject to division 6.6.5 (Access to detention
places).

Clause 177 — Contact with accredited people

This clause requires the Chief Executive to ensure that a young detainee has adequate
opportunities for contact with an accredited person through telephone or mail or personal
contact with an accredited person. Accredited person is defined at clause 136 as a:

A lawyer representing the young detainee;

An Official Visitor;

A commissioner exercising functions under the Human Rights Commission Act 2005;

The Public Advocate;

The Ombudsman;

The Chief Executive if the Chief Executive has daily care or long-term care responsibility
for the young detainee;
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e a representative, approved by the Chief Executive, of an entity providing a service or
program to the young detainee at a detention place.

Sub-clause (2) stipulates that these matters are entitlements and not to be regarded as
privileges for the purposes of disciplinary and behaviour management action under chapter 8.

Sub-clause (3) allows the Chief Executive to give directions to deny or limit a young
detainee’s contact with an accredited person if it is reasonably suspected that it may
undermine security or good order or circumvent any process for investigating complaints or
reviewing decisions under the Act.

Visits are conditional on visitors abiding by the detention place’s laws and procedures.
Consequently, sub-clause (4) stipulates that visits are subject to visiting conditions set out in
division 6.6.5.

Clause 178 — Visits—protected communications

This clause provides that the Chief Executive is not authorised to monitor communication at a
visit between a young detainee and with the people mentioned in (a) to (f) who are acting in
an official capacity.

Clause 179 — Health care

This clause relates to the standards of health care provided to young detainees.

Sub-clause (1) provides an entitlement to health services which are of at least the same
standard as the young detainee would have access to in the general community.

Sub-clause (2) prescribes the duties the Chief Executive must exercise to meet the standard
of health care.

Sub-clause (3) stipulates that the matters outlined in sub-clause (1) and (2) are entitlements
and not to be regarded as privileges for the purposes of disciplinary and behaviour
management action under chapter 8.

Sub-clause (4) authorises the Executive to make regulations to provide for the matters listed
in (4)(a) to (d). Sub-clause (c) contemplates medical rehabilitation after an accident or other
medical trauma, for example, after a burn injury or a stroke.

Sub-clause (5) stipulates that the matters outlined in any regulation made under sub-clause
(4) are entitlements and not to be regarded as privileges for the purposes of disciplinary and
behaviour management action under chapter 8.

Clause 180 — Chief Executive’'s consent to medical treatment for young detainees

In some circumstances, a detained child or young person will be assessed by a medical
practitioner as not being able to consent to their own medical treatment in accordance with
the common law principle of Gillick (Gillick v West Norfolk and Wisbech Area Health Authority
[1986] AC 112). This principle is that a parent’s right to determine whether or not a child or
young person below the age of 16 years will or will not have medical treatment terminates if
and when the child or young person achieves sufficient understanding and intelligence to
enable the child or young person to understand fully what is proposed.

The consent of a person with daily care responsibility is required therefore in these
circumstances for the medical treatment to be given to the young detainee. In these
circumstances, if the Chief Executive is unable to locate a person with parental responsibility
to provide this consent, the young detainee’s health may be significantly negatively affected
by the inability to contact a person with this legal responsibility for consent.

This clause allows the Chief Executive to consent to the medical treatment in these
circumstances if delaying the treatment would be detrimental to the child or young person’s
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health. This upholds the child or young person’s right to protection under section 11(2) and
the right to life under section 9 of the Human Rights Act 2004.

Clause 181 — Injury etc - notifying people responsible for or nominated by young
detainee

Rule 56 of the United Nations Rules for the Protection of Juveniles Deprived of their Liberty
provides that:

“The family or guardian of a juvenile and any other person designated by the juvenile
have the right to be informed of the state of health of the juvenile on request and in the
event of any important changes in the health of the juvenile. The director of the
detention facility should notify immediately the family or guardian of the juvenile
concerned, or other designated person, in case of death, illness requiring transfer of
the juvenile to an outside medical facility, or a condition requiring clinical care within the
detention facility for more than 48 hours”.

This clause gives effect to this human rights requirement and provides that if the young
detainee requires clinical care for any reason for more than 24 hours, a person must be
notified of the young detainee’s condition. The person to be notified for young detainees
under the age of 18 years is the person with daily care responsibility. For young detainees
who are adults, this is the person nominated by the young detainee who is listed at 184(2)(n)
of the register for young detainees.

Clause 182 — Religious spiritual and cultural needs

Rule 48 of the United Nations Rules for the Protection of Juveniles Deprived of their Liberty
provides that:

“Every juvenile should be allowed to satisfy the needs of his or her religious and
spiritual life, in particular by attending the services or meetings provided in the
detention facility or by conducting his or her own services and having possession of the
necessary books or items of religious observance and instruction of his or her
denomination. If a detention facility contains a sufficient number of juveniles of a given
religion, one or more qualified representatives of that religion should be appointed or
approved and allowed to hold regular services and to pay pastoral visits in private to
juveniles at their request. Every juvenile should have the right to receive visits from a
qualified representative of any religion of his or her choice, as well as the right not to
participate in religious services and freely to decline religious education, counselling or
indoctrination”.

This clause gives effect to this rule by obliging the Chief Executive to provide for the religious,
spiritual and cultural needs of young detainees as far as practicable.

Sub-clause (2) stipulates that where practical, young detainees must have access to religious,
cultural and spiritual Ministers and leaders (such as priests, lamas, rabbis, imams, elders or
other people who lead spiritual or religious activity).

Services, texts and relevant artifacts should also be provided to young detainees, where
practical. The practicality of providing for religious worship or exercise of spirituality will
depend upon the logistics required to meet the needs of the young detainee, or young
detainees.

Sub-clause (3) empowers the Chief Executive to deny or limit a young detainee’s access to
religious services and articles if the Chief Executive suspects the young detainee will engage
in any of the behaviour listed in (a) to (d).

Sub-clause (4) upholds the right of a young detainee not to participate in any religious,
spiritual or cultural practices.
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Sub-clause (5) stipulates that the matters outlined in sub-clauses (1) and (2) are entitlements
and not to be regarded as privileges for the purposes of disciplinary and behaviour
management action under chapters 8 and 9.

Part 6.6 — Management and security

The prime operational task of a youth detention place is to provide safe and secure custody of
young detainees. This part sets out general powers and obligations for the Chief Executive to
provide and manage safe and secure custody.

Division 6.6.1 — Management and security—general

Clause 183 — Compliance with Chief Executive’s directions

This clause requires young detainees to comply with directions from the Chief Executive.
Directions can be given by the Chief Executive as prescribed under the criminal matters
chapters and clause 145 generally allows the Chief Executive to give reasonable directions.
Non-compliance with a direction of the Chief Executive by a young detainee is a behavioural
breach under chapter 8.

Clause 184 — Register of young detainees

This clause creates an obligation for the Chief Executive to keep a register of young
detainees to ensure the lawfulness of a person’s detention and enable continuity of
management by providing a record of the person’s identity, relevant health matters, case
management plans, and any specific needs of the young detainee.

Clause 185 — Health reports

This clause provides an explicit authority for the Chief Executive administering the Act to
require health information from other Chief Executives and an obligation for the relevant Chief
Executive to promptly comply with that request. It is intended that this clause will provide
lawful authority for health agencies to provide health records about young detainees without
having to decide compliance with the privacy principles in the Health Records (Privacy and
Access) Act 1997.

This clause does not oust any existing or future obligations upon the Chief Executive, or

authorised persons or youth detention officers, to treat any information about young detainees

as confidential. Section 9(m) of the Public Sector Management Act 1994 obliges public

servants to not disclose, without lawful authority—

e any information acquired by him or her as a consequence of his or her employment; or

e any information acquired by him or her from any document to which he or she has access
as a consequence of his or her employment.

Any youth detention officers who are authorised access to health information of young
detainees as part of their duties would be obliged to keep that information confidential outside
of their duties.

Sub-clause (4) obliges the Chief Executive to organise a treating doctor to assess the reports
and prepare a health schedule for each young detainee’s case management plan.

The health schedule is a summary of the young detainee’s medical conditions, medical risks,
potential symptoms, and treatment for the young detainee. The health schedule will be able to
be accessed in a medical crisis to facilitate quick assessment of the situation and organise
any necessary assistance or treatment for a young detainee.

Sub-clause (6) enables an operating procedure to be made to set out the detail to be included
in a health schedule. The procedure would be able to also specify who may access the
schedule.

Sub-clause (7) is an obligation upon the Chief Executive to ensure access to medical
information is only available to those who have authority to access the information.
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Clause 186 — Use of medicines

This clause provides the Chief Executive with authority to approve the use of a medicine,
other than prescription medicine, and the Chief Executive must record details of the approval
in the register. It is intended that this would include medicines bought over the counter, such
as asprin, cough medicine etc. In making a decision to approve the use of a non-prescription
medicine, the Chief Executive is enabled to seek the advice of a treating health professional.
In some circumstances the advice of a health professional may be needed, for example to
confirm that a young detainee is not allergic to a non-prescription medicine.

Clause 187 — Case management plans—scope etc

This clause obliges the Chief Executive to develop a case management plan for each young
detainee.

To reflect the legal status of remandees as presumed innocent, there is discretion for the
Chief Executive to develop a case management plan for remandees. In deciding whether a
case management plan should be developed, the Chief Executive must consider:

e the period of remand;

the young remandee’s age and development;

the young remandee’s educational needs;

any special needs that the young remandee has; and

any other relevant consideration.

The rehabilitation of sentenced young offenders needs to start at the earliest point in their
sentence. It is intended that case management plans for young detainees will be an
important part of their rehabilitation and preparation for release. The plans incorporate issues
relevant to the management of the young detainee as well as long-term rehabilitation goals.

Sub-clause (3) outlines the minimum requirements for case management plans, and includes
education activities, transition planning to support the young detainee’s return to the
community and includes requirements that case management plans are based on the needs,
capacities and disposition of the young detainee and consistent with resources available to
the Chief Executive.

It is not intended that case management plans will be limited to the minimum matters set out
at sub-clause (3). It is intended that plans will address relevant matters relating to the young
detainee’s health, wellbeing and development needs.

Clause 188 — Transgender and intersex young detainees—sexual identity

The sexual identity of a young detainee has a critical impact upon their placement within the
detention place and how intimate searches are conducted. This clause sets out how the
sexual identity of a transgender or intersex young detainee should be ascertained. The
clause provides a decision-making choice for the young detainee and the Chief Executive if
the young detainee does not or refuses to nominate an identity. In choosing the sex of a
young detainee, the Chief Executive must obtain a report by a non-treating health
professional.

In making decisions about whether to place a transgender or intersex young detainee with
females or males, in some circumstances the sex chosen by the young detainee and
subsequent placement decision may put the young detainee or other young detainees at risk
of intimidation or harm. It may also be necessary to include in the case management plan,
supports for a transgender or intersex young detainee who may be ambivalent about their
sexual identity.

Sub-clause (5) therefore introduces a power for the Chief Executive to obtain a report by a
health professional about the young detainee’s sexual identity, if the Chief Executive
reasonably believes the report is in the best interests of the young detainee and is necessary
to make a decision in relation to the young detainee’s placement or case management. This
power engages human rights law, in particular sections 10(1)(b) (inhuman or degrading
treatment), 11(2) (protection of the child), 12 (privacy), and 19(1) (humane treatment) of the
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Human Rights Act 2004. However the limitation on these rights is proportionate as the power
is necessary to protect the safety and emotional wellbeing of the young detainee and other
young detainees.

Clause 189 — Security classification—basis etc

This clause requires the Chief Executive to give a young detainee a security classification and
enables review of the classification at any time. The clause also sets out factors that must be
considered when deciding the level of security risk the young detainee poses. The factors
include the risk the young person may pose within the youth detention place, as well as the
risk they pose if they escape. The security measures imposed must be only that which are
the least restrictive.

Clause 190 — Property of young detainees

This clause provides for the young detainee’s property to be brought into a detention place.
The property is subject to any conditions set by the Chief Executive. Property may be
secured away from the young detainee, or the Chief Executive may conditionally allow the
property to be in the possession of the young detainee. The Chief Executive must ensure that
the register of young detainees includes details of the property each young detainee has at a
detention place.

Clause 191 — Possession of prohibited things

This clause introduces a new offence for a young detainee to possess a prohibited thing. The
maximum penalty is 5 penalty units. This penalty reflects the limited capacity of young
detainees to earn money. Prohibited things are declared under clause 147.

Possession of a prohibited thing by a young detainee is also a behaviour breach under
chapter 8.

Clause 192 — Mandatory reporting of threats to security etc at detention place

This clause introduces a new obligation for adults who provide services at a detention place,
including work that is not remunerated. This could include, for example, youth detention
officers, health professionals, community based youth workers and a minister of religion.

The obligation arises if the person reasonably suspects, through providing services at the
detention place, that a young detainee or anyone else at the detention place poses a
significant threat to security or good order at the detention place; or has something concealed
on him or her that is a prohibited thing or that may be used by him or her in a way that may
involve a risk to the personal safety of anyone at the detention place.

This requirement engages human rights law, in particular sections 11(2) (protection of the
child), and 12 (privacy) of the Human Rights Act 2004. However the limitation on these rights
is proportionate as the power is necessary to protect the safety of everyone in the detention
place.

Clause 193 — Trust accounts of young detainees

This clause requires the Chief Executive to establish trust accounts to deposit money
belonging to young detainees. Any fines incurred as a consequence of discipline or behaviour
management consequences can be deducted from a young detainee’s trust account. A
regulation may be made by the Chief Executive about the management of trust accounts.

Clause 194 — Register of searches and uses of force

This clause requires the Chief Executive to maintain a register of intrusive searches and the
use of force. The register must contain details of the following searches:

e strip searches on admission under clause 253,

e strip searches directed by Chief Executive under clause 257,

e body searches directed by Chief Executive under clause 263,

e searches of premises and property under clause 274,
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e searches of young detainees cells for privileged material under clause 275;
e searches of young detainees cells for suspected privileged material under clause 276;

Sub-clause (2) sets out what details must be included in the register in relation to searches.
Sub-clause (2)(e) requires details and reasons to be entered in the register about incidents
where certain same sex requirements for strip or body searches are not complied with, as
permitted under sub-clauses 259(4), 265(5) and 269(4). This is to ensure that there is
oversight and review of any non-compliance.

The register must also contain details of any time when force is used under division 6.6.4.
The register must include details of the incident, including the circumstances, the decision to
use force and the force used.

The register must be available for inspection by the inspection entities listed at sub-clause (5).
To ensure that there is a minimum amount of oversight of the register, this clause obliges the
Public Advocate to inspect the register every three months at a minimum.

This clause does not limit the details that the Chief Executive may include in the register.

Division 6.6.2 — Monitoring
Section 12 of the Human Rights Act 2004, provides that everyone has the right not to have
their privacy, family, home or correspondence interfered with unlawfully or arbitrarily.

A consequence of lawful detention is the inevitable displacement of that right to a degree
necessary to secure the person in custody and to run a safe detention place.

Monitoring the activities and whereabouts of young detainees is a way to prevent violence,
possession of drugs or other contraband and escape.

Clause 195 — Disapplication of Listening Devices Act

This clause displaces the Listening Devices Act 1992.

Clause 196 — Monitoring—general considerations

This clause sets out the factors the Chief Executive must balance when establishing systems
to monitor young detainees, or exercising the powers to monitor individual young detainees.
This clause requires the application of the human rights principle of proportionality. Sub-
clause (g) allows the Chief Executive to consider any matter reasonably believed to be
relevant to the exercise of a function under division 6.6.2 and considered against the criteria
in (a) to (f).

Clause 197 — Notice of monitoring

This clause requires the Chief Executive to make people who enter a detention place aware
that the person may be monitored.

Clause 198 — Monitoring at detention places

This clause provides the authority for the Chief Executive to monitor any part, any activity and
movement of anyone at the detention place.

Clause 199 — Monitoring telephone calls etc

This clause provides the authority for the Chief Executive to monitor and record a young
detainee’s phone calls, and other electronic communications such as email or fax. The
parties to a communication must be informed that the communication is open to monitoring. If
evidence of a criminal offence is gleaned from monitoring, the police must be advised.
Investigations of offences are a function of the police.

The Chief Executive is not authorised to monitor or record protected communication with
certain listed persons acting in a professional capacity. At common law and in human rights
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jurisprudence, young detainees have a right to access their lawyer and various relevant office
holders.

Clause 200 — Monitoring ordinary mail

This clause provides the authority for the Chief Executive to monitor, open and inspect a
young detainee’s ordinary mail. Ordinary mail may be read if the Chief Executive believes the
mail will undermine security, revictimise a victim, or circumvent any investigative process.
The Chief Executive can also read the mail if the Chief Executive suspects the mail is not in
the best interests of the young detainee (for example, if it contains sexually explicit, abusive
or harmful content). This power engages the right to privacy under the Human Rights Act
2004, however it is a proportionate limitation as it balances the young detainee’s right to
privacy with their right to protection.

Ordinary mail is any mail other than the categories of mail set out in the definition of protected
mail in sub-clause (4).

If the monitoring of mail reveals evidence of an offence the police must be advised.
Investigations of offences are a function of the police.

Sub-clause (3) authorises the Chief Executive to read a random selection of young detainees’
mail in addition to the suspicion based power of sub-clause (2). An operating procedure can
be drafted to set out the detail of how this power will be exercised.

Sub-clause (4) defines ‘protected mail’ as correspondence between a young detainee and the
people listed in (a) to (f) acting in their official capacity. ‘Search’ is also defined broadly so that
it would be unnecessary to physically open every piece of mail.

Clause 201 — Monitoring protected mail

Protected mail may be opened in the presence of a young detainee if it is suspected that the
mail is dangerous or contains contraband.

Protected mail may only be read with the written consent of the young detainee. A breach of
human rights would otherwise occur.

Clause 202 — Mail searches—consequences

This clause requires any mail that is searched, but not seized, to be delivered as intended to
the addressee.

Sub-clause (2) requires the Chief Executive to pass on information that may be evidence of
an offence to the police.

Division 6.6.3 — Segregation

The segregation of young detainees is a fundamental way of managing the safety and health
of young detainees. A breach of human rights would occur if the powers in this division were
exercised for a purpose other than health and safety. The exercise of any power in this
division therefore must apply the human rights principle of proportionality.

Subdivision 6.6.3.1 — General

Clause 203 — Definitions—div 6.6.3

This clause sets out definitions for this division. ‘Segregation’ has a wide meaning. It can
mean anything from restricting a young detainee from being in certain parts of the detention
place at certain times, through to denying a young detainee the opportunity to have contact
with other young detainees.
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Clause 204 — Purpose of segregation under division 6.6.3

This clause clarifies that segregation powers under this division must not be used for
punishment or disciplinary purposes.

Clause 205 — Segregation not to affect minimum living conditions

This clause ensures that the minimum living conditions prescribed by clause 140 are not
affected by segregation directions. However, sub-clause (2) ensures that the application of
the standards does not set aside the effect of the segregation direction. In some cases the
circumstances may require a temporary suspension of the conditions. For example, if a
young detainee is segregated because they have a contagious disease, a weekly visit, as
prescribed by clause 176 may not be possible.

Clause 206 — Notice of segregation directions — safe room and other

This clause requires the Chief Executive to give written notice of any safe room segregation
direction made. The notice must include details about the direction and the duration and
effect of the direction. The notice must be given to the young detainee and the Public
Advocate. For young detainees under 18 years, the notice must be given to a parent or
someone else who has parental responsibility for the young detainee. For young detainees
who are adults, the Chief Executive must notify their nominated support person (listed in the
register at clause 184(2)(n).

Subdivision 6.6.3.2 — Safe room segregation

This part authorises segregation in a designated part of the youth detention place known as a
safe room.

Clause 207 — Designation of safe rooms

This clause allows the Chief Executive to declare a part of a detention place to be a safe
room in writing. This declaration is an instrument within the meaning of section 14 of the
Legislation Act 2001.

In order to make the declaration, the Chief Executive must be satisfied of the criteria outlined
at (2)(a) and (b) which seek to ensure the area is safely designed and will facilitate monitoring
of, and communication with, the young detainee, by the Chief Executive and health
professionals (other than non-treating health professionals).

Clause 208 — Segregation—safe room

This clause outlines the criteria for when the Chief Executive may make a safe room
segregation direction. The criteria have been carefully designed to ensure that the safe room
is only used to protect the young detainee from harming themselves, and used only as a last
resort.

Clause 209 — Safe room segregation directions—privacy

This clause creates a rule about how the safe room segregation direction is put into effect
which has the objective of protecting the privacy of the young detainee subject to the
direction. The rule is that the confining of a young detainee under a safe room segregation
direction, and any force used, must not be done in the presence or sight of another young
detainee.

An exception to this rule is created in circumstances of urgent and significant risk to the young
detainee or another person and where compliance with the rule would increase the risk.
Clause 210 — Review of safe room segregation directions

This clause creates a statutory rule for the frequency of reviews of a safe room segregation
direction. The direction must be reviewed by the Chief Executive after it has been in force for
2 hours and at the end of every subsequent 2 hours for which it is in effect.
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Subdivision 6.6.3.3 — Other segregation

This subdivision provides authority for the Chief Executive to make segregation directions on
the grounds of safety and security reasons, health reasons and for protective custody
reasons.

There are a number of important safeguards incorporated in this subdivision (6.6.3.3),

subdivision 6.6.3.4 and subdivision 6.6.3.5 designed to ensure the Chief Executive’s decision

to segregate a young detainee is subject to review and the young detainee is accorded
procedural fairness. These include:

e The Chief Executive is required to revoke the segregation direction immediately if the
grounds that gave rise to the making of the direction no longer exist.

e In addition to notice being given to the young detainee of a segregation direction, notice
must also be given to a parent or someone who has daily care responsibility, or long-term
care responsibility, for the young detainee who is under 18 years or the young detainee’s
nominated person for young detainees 18 years and over; and and the Public Advocate.

e The young detainee can seek an internal review of the segregation direction under clause
216.

e The young detainee can seek an external review of the segregation direction under
clause 218.

e All segregation directions must be recorded by the Chief Executive in a register and the
register must be available for inspection and oversight by the persons and entities
outlined in clause 221(3).

Clause 211 — Segregation—safety and security

This clause authorises the Chief Executive to make a segregation direction to protect the
safety of anyone else at a detention place; or security or good order at a detention place.

Sub-clause (2) requires the Chief Executive to have regard to relevant cultural considerations
and the likely impact of segregation on the health and well-being of the young detainee.

Sub-clause (3) contains an obligation for the Chief Executive to revoke the direction if the
grounds that gave rise to the making of the direction no longer exist.

Clause 212 — Segregation—protective custody

This clause authorises the Chief Executive to make a segregation direction to protect the
young detainee’s safety.

Sub-clause (2) enables the Chief Executive to give a direction on the Chief Executive’'s own
initiative or on request by the young detainee.

Sub-clause (3) contains an obligation for the Chief Executive to revoke the direction if the
grounds that gave rise to the making of the direction no longer exist.

Clause 213 — Segregation—health etc

This clause authorises the Chief Executive to make a segregation direction for health related

reasons, including

e to assess the young detainee’s physical or mental health; or

e to protect anyone (including the young detainee) from harm because of the young
detainee’s physical or mental health; or

e to prevent the spread of disease.

Sub-clause (2) contains an obligation for the Chief Executive to revoke the direction if the
grounds that gave rise to the making of the direction no longer exist.

In deciding whether to make a segregation direction for health reasons, or revoke the

direction, sub-clause (3) requires the Chief Executive to have regard to advice by a treating
doctor regarding the segregation.
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Clause 214 — Interstate segregated young detainees transferred to ACT

This clause has the effect of continuing an interstate segregation direction after a young
detainee is transferred into custody at an ACT detention place.

The direction ends 3 days after the day the young detainee is taken into custody at the
detention place unless this division applies otherwise.

Subdivision 6.6.3.4 — Review of certain segregation directions

Clause 215 — Meaning of segregation direction—subdiv 6.6.3.4

This clause creates a definition of segregation direction for this subdivision (6.6.3.4) which is
intentionally narrower than the definition of segregation direction for this division (6.6.3)
outlined at clause 203.

A segregation direction for this subdivision is a safety and security, protective custody or
health segregation direction under clauses 211, 212 and 213 respectively. It does not include
safe room segregation direction under clause 210.

Clause 216 — Internal review of segregation directions

This enables the Chief Executive to review a safety and security, protective custody or health
segregation direction under clauses 211, 212 and 213 respectively, at any time upon the
Chief Executive’s own initiative or upon a request from the young detainee.

This clause also requires the Chief Executive to review a segregation direction if a transfer to
a correctional centre or somewhere else (for example, a health facility) is imminent. As a
matter of course, the Chief Executive must review a segregation direction within the first 7
days, conduct a second review within 7 days, and conduct subsequent reviews every 14 days
thereafter while the direction remains in force. The Chief Executive must review a health
segregation direction on request by the treating doctor.

This clause further requires the Chief Executive to make an active decision about segregation
after a review. This ensures that each decision made to continue segregation is accountable
and can be verified by any authority reviewing the decision or inspecting the youth detention
place. Directions to segregate may be made consecutively.

Clause 217 — End of segregation directions

This clause clarifies that, unless revoked sooner, a safety and security, protective custody or
health segregation direction ends 28 days after the day it is given or 90 days after a further
segregation direction or directions given following a review under subdivision 6.6.3.4.

Clause 218 — Application for review of segregation directions

This clause enables a young detainee to apply for a review of a segregation direction. An
application is made to an external reviewer, who is a Magistrate appointed to review
disciplinary matters and segregation decisions. The segregation decision remains in force
unless an external reviewer makes another decision in its place or revokes the decision.

Clause 219 — External review of segregation directions
This clause empowers an external reviewer to review a segregation direction or refuse to do
So.

If an external reviewer decides to review a segregation direction the review procedure in
Chapter 9 must be used. If an external reviewer refuses to review the segregation direction,
clause 220(3) requires the external reviewer to provide reasons for the refusal.

Under sub-clause (3), after a review, the external reviewer may confirm the segregation
direction; or make a decision that the Chief Executive has the power to make, which
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substitutes for the existing decision. The external reviewer can vary the existing direction, or
set it aside. The clause enables the external reviewer to end the segregation direction.

Clause 220 — Notice of decision about segregation direction

This clause requires the external reviewer to give prompt written notice of their decision under
clause 219 to the young detainee, a parent or person with parental responsibility for young
detainees aged under 18 years, or the nominated support person (see 184(2)(n)) for young
detainees aged over 18 years and the Chief Executive. Reasons must be outlined in the
notice, if the external reviewer refuses to review the direction.

Subdivision 6.6.3.5 — Register of segregation directions

This sub-division requires a segregation register to be maintained by the Chief Executive.

Clause 221 — Register of segregation directions

This clause requires a register to be maintained by the Chief Executive containing details in
relation to each segregation direction given under this division. Sub-clause (1) outlines what
the register must include at a minimum in relation to each segregation direction given.

The register must be available for inspection by the entities outlined at sub-clause (3).
This clause does not limit the details that the Chief Executive may include in the register.

Division 6.6.4 — Use of force

The United Nations Rules for the Protection of Juveniles Deprived of their Liberty (Rules 63-

65) provides that instruments of restraint and force:

e can only be used in exceptional cases, where all other control methods have been
exhausted and failed, and only as explicitly authorised and specified by law and
regulation;

e may be resorted to prevent self-injury, injuries to others or serious destruction of property;

e should not cause humiliation and degradation, should be used restrictively and for the
shortest possible period of time;

e if used, medical and other relevant personnel should be consulted and its use reported to
a higher administrative authority; and

e carrying and use of weapons by personnel is prohibited in any facility where juveniles are
detained.

The United Nations Standard Minimum Rules for the Treatment of Prisoners (Rules 33-34

and 54) provides that:

e use of force can be used in cases of attempted escape, or active or passive physical
resistance to an order based on law or regulations;

e force can be used no more than is strictly necessary and incidents must be reported
immediately to a higher administrative authority;

o officers shall be given special physical training to enable them to restrain aggressive
prisoners; and

e restraint as a punishment is prohibited.

This division authorises the use of force and prescribes for the proportionate use of force. The
inappropriate use of force could potentially cause injury to the young detainee, limits the
ability of individuals to move freely and is inherently degrading. It therefore engages human
rights law, in particular sections 9(1) (right to life), 10(1)(b) (cruel, inhuman or degrading
treatment), 11(2) (protection of the child), 13 (freedom of movement) and 19(1) (humane
treatment) of the Human Rights Act 2004.

Clause 222 — Managing use of force

This clause sets out requirements on the Chief Executive to:
e Make arrangements to ensure that force is always used as a last resort and in
accordance with this division;
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e Ensure those persons using force first consider the individual's characteristics and
capacities, except in urgent circumstances;

e Ensure the young detainee receives any appropriate health assessment or treatment
because of force used against them which results in an injury;

e Offer a medical examination to a young detainee by a treating doctor or nurse after any
force is used; and

e Make a policy or procedure which sets out the circumstances when force may be used
and the kinds of force that may be used.

Clause 223 — Authority to use force

This clause sets out the grounds by which a youth detention officer may use force. A youth
detention officer can only use force if they believe the purpose cannot be achieved another
way, and then only if it is necessary and reasonable to achieve the purposes outlined at sub-
clause (b).

Clause 224 — Application of force

This clause sets out requirements on the youth detention officer in using force. A youth
detention officer can only use force (except in urgent circumstances) if they give a warning
about the use of force and allow time for it to be observed, and use it in a way that reduces
the risk of causing injury.

Clause 225 — Use of restraint

This clause sets out rules for applying force with the use of restraint. A restraint may include
body contact, handcuffs, restraint jackets and other restraining devices and anything else
prescribed by regulation.

Clause 226 — Monthly reports about use of force

This clause requires a youth detention officer to provide a monthly report, summarising
incidents involving the use of force in relation to a young detainee, to the Chief Executive.

Division 6.6.5 — Access to detention places

This division facilitates entry to the detention place by visitors.

Clause 227 — Visiting conditions

This clause empowers the Chief Executive to declare conditions that apply to visitors and
visits at a place of detention through a disallowable instrument. This may include conditions
that relate to times and duration of visits, the number of visitors allowed and the
circumstances in which visitors may be monitored.

Clause 228 — Notice of visiting conditions

This clause requires the Chief Executive to make reasonable efforts to alert visitors to any
conditions in force. A notice must be put up and copies of the conditions made available to
be inspected on request by visitors.

Clause 229 — Taking prohibited things etc into detention place

This clause creates an offence for taking or removing a prohibited thing from a detention
place or giving a prohibited thing to a young detainee, including through sending. The offence
applies to any person, including a young detainee. An exception to the offence is created if
the Chief Executive approves the action. ‘Prohibited things’ are those declared and notified
by the Chief Executive to be prohibited under clause 147.

Clause 230 — Directions to visitors

This clause authorises the Chief Executive to give a visitor directions to ensure the visitor
complies with any conditions in force or to uphold the security or good order of a detention
place. The direction may be given verbally or in writing.
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Non-compliance with the direction is a strict liability offence. Sub-clauses (2) and (3) create a
strict liability offence for a visitor failing to comply with a direction. The Government is of the
view that a strict liability offence is warranted. The physical element of the offence, a failure to
comply, is the critical feature of the offence. Providing for mental elements of the offence
would diminish the regulating purpose of the offence.

The offence extends the existing statutory defences in the Criminal Code 2002 by including a
defence that the person took reasonable steps to comply with the direction.

Clause 231 — Directions to leave detention place etc

This clause empowers the Chief Executive to refuse a person entry to a detention place and
to direct a person to leave a detention place.

Sub-clauses (4), (5) and (6) create a strict liability offence for a visitor failing to comply with a
direction to leave or attempting to enter detention place. A strict liability offence is warranted.
The physical element of the offence, a failure to comply, is the critical feature of the offence
that needs to be upheld. Providing for mental elements of the offence would diminish the
regulating purpose of the offence.

The offence extends the existing statutory defences in the Criminal Code 2002 by including a
defence that the person took reasonable steps to comply with the direction.

Clause 232 — Removing people from detention place

This clause authorises the use of force to remove a person from the detention place, or
prevent a person entering the place, following non-compliance with a direction under clause
231. The use of force must be commensurate to the necessary aim.

Division 6.6.6 — Maintenance of family relationships

The Standing Committee on Community Services and Social Equity’s report, The Forgotten
Victims of Crime: Families of Offenders and their Silent Sentence recommended that young
people, whether on remand or sentenced, who are primary caregivers for their children should
be allowed to maintain their children up to pre-school age with them in a place of detention,
where that is assessed as being in the younger child’s best interests. The ACT Human
Rights Commissioner in the Human Rights Audit of Quamby Youth Detention Centre
endorsed this recommendation.

In response to these recommendations, this division allows a young detainee who is a
primary caregiver for their child aged up to 6 years old, to have contact with, or care for their
child, in a detention place subject to directions and any youth detention policy or operating
procedure in place. This division upholds the human rights to protection of the family and
children outlined at section 11 of the Human Rights Act 2004.

Clause 233 — Chief Executive may allow young child to stay with young detainee

Sub-clauses (1) and (2) provides that where a young detainee is a primary caregiver for their
child aged up to 6 years old, the Chief Executive may allow young detainees to have contact
with, or care for their child in a detention place. This is subject to any direction by the Chief
Executive and any youth detention policy or operating procedure in place contemplated by
sub-clause (4).

In considering whether to allow the detainee to have contact with or care for their child, the
Chief Executive (responsible for care and protection matters in the ACT) must carry out a
care and protection appraisal of the child and must be satisfied that that allowing the detainee
to have contact with or care for their child in the detention place would be in the child’s best
interests.

Sub-clause (4) allows the Chief Executive to make a youth detention policy or operating

procedure about the arrangements for a young detainee to have contact with, or care for, their
child in a detention place.
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This clause is intended to be additional to the general entitlement of young detainees to
receive visits from family members at clause 140(1)(g), which may include the young
detainee’s son, daughter, stepson or stepdaughter.

Part 6.7 — Alcohol and drug testing

This part provides the requisite powers to test young detainees and youth detention officers
for drugs and alcohol. Testing for drugs and alcohol, and taking action on positive tests are
critical ways of neutralising any drug market within a youth detention place and managing
young detainees with drug and alcohol problems. The use of drugs and alcohol by young
detainees and youth detention officers who are responsible for their wellbeing, can create
risks to the safety of everyone at the detention centre and pose substantial risks to security
and good order. The powers to conduct alcohol and drug testing outlined in this division,
engages the right to privacy and reputation at section 12 of the Human Rights Act 2004,
however it is a reasonable and proportionate limitation as it is necessary to protect the safety
of all people in the detention place.

Division 6.7.1 — General

This division outlines key concepts for alcohol and drug testing of young detainees and youth
detention officers.

Clause 234 — Definitions—pt 6.7

This clause sets out definitions for the chapter. ‘Drug’ is defined in a way that excludes drugs
that are authorised to be taken by a young detainee.

Clause 235 — Positive test samples

This clause defines what a ‘positive test sample’ means and includes: a young detainee who
refuses to provide a sample, or intentionally fails to provide a sample, substitution or masking
of a sample and a positive presence of drugs or alcohol. Failing to provide a sample does not
extend to young detainees who have a reasonable excuse for not being able to provide a
sample. The Chief Executive is able to decide a drug should be exempt from being a
prohibited drug under this part of the Bill. Any exemptions must be notified.

Division 6.7.2 — Alcohol and drug testing—young detainees

The division provides for alcohol and drug testing of young detainees.

Clause 236 — Alcohol and drug testing of young detainees

This clause empowers the Chief Executive to direct a young detainee to provide a test
sample, and state what type of sample is required. The Chief Executive or a relevant non-
treating doctor or non-treating nurse can direct how the young detainee must provide the
sample. Any sampling method must be taken in accordance with any operating procedures
made by the Chief Executive. However, only non-treating doctors and nurses can take blood.
Samples are required to be given to a youth detention officer for identification and recording,
prior to analysis.

After analysis the Chief Executive must notify the young detainee and a relevant person of the
results as soon as practicable. For young detainees aged under 18 years, the relevant
person to be notified is a person with parental responsibility for the young detainee. For young
detainees aged over 18 years, the relevant person to be notified is their nominated support
person, details of whom is required to be included at the register at clause 184(2)(n).

Contravening a direction by the Chief Executive under this Act by a young detainee is a
behaviour breach and may be dealt with under chapter 8.
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Clause 237 — Effect of positive test sample by young detainee

This clause enables the Chief Executive to consider a positive test sample in making any
decisions about the management of the young detainee under the Act, including for example
case management plans, security classification or behaviour breaches.

Division 6.7.3 — Alcohol and drug testing—youth detention officers

Clause 238 — Alcohol and drug testing of youth detention officers

This clause authorises the development of regulations to test for alcohol and drugs by youth
detention officers, and may include circumstances for testing and the conduct of the tests. A
youth detention officer is an authorised person who has been delegated functions under the
Act by the Chief Executive as outlined at clause 96.

Part 6.8 — Young detainees—leave

This part deals with leave for young detainees from the detention place.

Division 6.8.1 — Local leave

This division sets out the authority for the Chief Executive to authorise leave within the ACT
for a young detainee.

Clause 239 — Local leave directions

This clause authorises the Chief Executive to direct that a young detainee be transferred from
a detention place to any other place in the ACT. This may be for any purpose the Chief
Executive considers appropriate. For example, the Chief Executive may direct the transfer of
a young detainee to a service in the community which provides a program that would assist
the young detainee’s rehabilitation.

This may be limited by any condition prescribed by regulation or any other condition believed
necessary and reasonable by the Chief Executive that is consistent with any condition
prescribed by regulation (if any exist).

The direction must be by way of written permit and the conditions must be stated in the
permit.

Clause 240(1) requires that a young detainee who is the subject of a local leave direction be
given a local leave permit.

Clause 240 — Local leave permits

This clause provides the authority for the Chief Executive to authorise a young detainee to be
absent from the detention place within the ACT for a specified period.

Sub-clause (1) requires a young detainee who is the subject of a local leave direction under
clause 239 to be given a local leave permit. It is not intended that a transfer direction which
has the effect of transferring a young detainee to Court or a health facility as permitted in
chapter 5, would require a local leave permit.

Sub-clause (2) allows the Chief Executive to give a written permit (known as a local leave
permit) to authorise a young detainee’s absence from a detention place within the ACT for
any reason, after having regard to the young detainee’s best interests. For example, the
Chief Executive may provide a leave permit for a young detainee to attend the funeral of a
family member.

The leave permit must outline the purpose for which the leave is granted and the period for
which it is granted being not longer than 7 days. However, this does not include permits to
attend educational or training programs or employment. These activities may occur over a
number of weeks for a certain amount of hours each day. In these circumstances, the leave
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permit must state the venue of the activity and the period for which the leave is granted which
may be over 7 days.

The leave permit may be limited by any condition prescribed by regulation or any other
condition believed necessary and reasonable by the Chief Executive. The conditions must be
stated in the permit. Any time spent on leave counts as time served in detention.

For example, a transition plan for a young detainee from the detention place to the community
includes a vocational training program that is 6 weeks in duration for four hours each day.
The leave permit must state where the vocational training program is being undertaken and
the length of the permit being 6 weeks. The permit is subject to the condition that the young
detainee may be absent on unescorted leave for 5 hours per day on weekdays (4 hours
program time and 1 hour traveling time).

Division 6.8.2 — Interstate leave

Clause 241 — Interstate leave permits

This clause authorises the Chief Executive to grant a young detainee leave to travel to a State
or Territory and stay in that State or Territory, after having regard to the young detainee’s best
interests. A permit issued under this power must include the destination state, the purpose of
the leave and the period of leave approved. Interstate leave is limited to less than 7 days,
except when the leave is granted for employment or education purposes which may occur
over a number of weeks for a certain amount of hours each day (for example, several hours
of employment in Queanbeyan which may be permitted as part of the young detainee’s
transition plan).

For young detainees with a high security classification, interstate leave can only be issued for
the purpose of receiving a health service or compassionate reasons such as attending a
funeral. Other young detainees can be granted interstate leave for any purpose the Chief
Executive reasonably believes is appropriate. Any time spent on leave counts as time served
in detention.

Clause 242 — Effect of interstate leave permit

This clause establishes that a leave permit may authorise a young detainee to leave a
detention place escorted or unescorted. If an escort is required as a condition of the leave,
the escort is authorised to carry out their duty in the relevant State.

Clause 243 — Powers of escort officers

This clause empowers an escort officer to give the young detainee on interstate leave
directions and to use force, when necessary, to prevent escape or to arrest the young
detainee following escape. An escort officer is also authorised to conduct a scanning, frisk or
ordinary search of the young detainee in accordance with parts 7.2, 7.3 and 7.9, with any
necessary changes prescribed by regulation.

Division 6.8.3 — Leave - miscellaneous

Clause 244 — Lawful temporary absence from detention place

This clause clarifies that any young detainee who is lawfully absent from a youth detention
place is still in the legal custody of the Chief Executive and if under escort, they are also taken
to be in the escort officer’s custody.
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Chapter 7 — Criminal matters—search and seizure at detention places

The provisions in this chapter re-enact provisions introduced as part of the Children and
Young People Amendment Act 2007. New provisions include those that relate to searches of
other people and use of search dogs.

Searches of young detainees are necessary to prevent the entry of unauthorised items that
may harm any person within a youth detention place, including young detainees. The Human
Rights Act 2004 provides at section 9 that everyone has the right to life. Public authorities
have a positive duty to protect the life of a person in care or custody of the Territory. This
search and seizure scheme, involving the use of force in certain circumstances, will protect
against the unlawful admittance of contraband which could threaten the safety of young
detainees.

Strip searches and searches of body cavities are inherently degrading, and therefore engage
human rights law, in particular sections 10(1)(b) (inhuman or degrading treatment), 11(2)
(protection of the child), 12 (privacy), and 19(1) (humane treatment) of the Human Rights Act
2004.

To ensure that searches of young detainees are proportionate to the necessary aim of the
searches, the chapter introduces a number of obligations on persons conducting or assisting
with a search. These obligations (outlined below) are introduced to ensure that young
detainees who are searched are treated humanely and with respect for their inherent dignity,
and are protected from unlawful or arbitrary interferences with their privacy.

Some of the primary obligations include:

e Searches must be conducted in an area providing reasonable privacy;

e The degree of visual inspection is limited to that which is strictly necessary;

e A requirement to consider any information known about the young detainee’s individual
characteristics such as age, maturity, developmental capacity and history (for example -
history of abuse, impairment, sexuality, and religious or spiritual beliefs) in deciding
whether an invasive search is necessary and in how that search is conducted; and

e A requirement to consider the individual circumstances of the young detainee to
determine if it is necessary and prudent for a person with parental responsibility (or
support person for young detainees over 18 years) to be present during a strip search on
admission or a body search.

Part 7.1 — Preliminary—ch 7

This part sets out whom the chapter applies to and key definitions.

Clause 245 — Definitions—ch 7

This clause sets out the definitions of the types of searches and related terms contemplated
by chapter 7.

The definitions are aligned with the Crimes Act 1900, part 10.

Clause 246 — Relationship with other laws

This clause provides that this chapter is additional to, and does not limit, any other Territory,
State or Commonwealth laws related to searches of young detainees.

Part 7.2 — Searches generally

This part provides the powers and procedures for personal searches of children and young
people who are detained at a youth detention place.

Clause 247 — Searches — intrusiveness

This clause obliges the person conducting a search under this chapter to undertake the type
of search that is commensurate with, and proportionate to, the circumstances.
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This clause also invokes the principle of proportionality. The exercise of power must be:
necessary and rationally connected to the objective, the least intrusive in order to accomplish
the object, and not have a disproportionately severe effect on the person to whom it applies.

For this chapter, frisk, scanning and ordinary searches are less intrusive searches than strip
searches or body searches.

Clause 248 — Searches — use of search dog

This clause enables specially trained dogs to be used during any searches authorised by this
chapter of the Bill.

Trained dogs have great acuity for smelling and identifying particular substances, such as
drugs. Enabling dogs to be used for searches will reduce the time taken for searches and the
level of intrusiveness required for the search.

Sub-clause (4) enables the Chief Executive to make an operating procedure about the use,
training and management of search dogs.

Clause 249 — Searches - transgender and intersex young detainees

A number of clauses in this chapter require that a person conducting a search, or a person
who is present at a search, be the same sex as the young detainee being searched. These
provisions would have an ambiguous and potentially discriminatory application where the
child or young person being searched is an intersex person or transgender person. This
clause provides guidance on how the Chief Executive should determine the young detainee’s
sex for the purpose of conducting a search under this chapter in these circumstances.

Clause 188(7) requires that for the criminal matters chapters, the detainee’s sex is taken to be
that entered for the detainee in the register of young detainees. For transgender or intersex
young detainees who elect to be identified as a certain sex, that sex will be entered in the
register.

Sub-clause (2) however envisages circumstances where a transgender or intersex detainee
does not elect to be identified as a particular sex. In this circumstance, the sub-clause allows
the detainee to require that a search be conducted by a female or male, and the detainee is
taken to be treated as that sex for the purposes of this chapter. For example, if the detainee
chooses a female person to conduct the search, then the detainee is taken to be female for
the purposes of this chapter. This means that other same sex requirements in the chapter
(such as being present at a strip search or assisting at a body search) would need to be
fulfilled by a female.

Clause 250 — Notice of strip and body searches —person responsible for or
nominated by young detainee

This clause requires the Chief Executive to notify a person with parental responsibility for the
young detainee aged under 18 years that a strip search (including but not limited to on
admission) or a body search will take place. For young detainees over 18 years, this should
be the support person nominated by the young detainee listed at clause 184(2)(n) of the
register.

If the person with parental responsibility or support person cannot be contacted before the
search is conducted, or if it is impracticable to do so, for example because of the urgency of
the situation, they must be notified after the search is conducted.

Part 7.3 — Scanning, frisk and ordinary searches

This part provides the powers and obligations for scanning, frisk and ordinary searches of
children and young people who are detained at a youth detention place.
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Clause 251 — Directions for scanning, frisk and ordinary searches

This clause enables the Chief Executive to direct a youth detention officer to conduct a
scanning search, frisk search or ordinary search of a young detainee at any time that the
Chief Executive believes is prudent for security or good order at a youth detention place.

Sub-clause (2) enables a youth detention officer to conduct a scanning, frisk or ordinary
search of a young detainee if they suspect the young detainee is carrying a prohibited thing or
something that is a risk to the safety of the young detainee or others, may involve an offence
or is a risk to security or good order of the youth detention place.

Clause 252 — Requirements for scanning, frisk and ordinary searches

This clause sets out the procedures required for scanning, frisk and ordinary searches.

This clause obliges the youth detention officer conducting a search under this clause to:

e tell the young detainee about the search and the reasons for the search and ask for their
cooperation;

e ensure the young detainee searched is left with or given reasonably appropriate clothing,
if clothing is seized because of the search;

o for frisk and ordinary searches - conduct the search in an area that provides reasonable
privacy and ensure that the search is not carried out in the presence or sight of someone
whose presence is not necessary for the search, including another young detainee; and

o for frisk searches - ensure that the officer conducting the search is the same sex as the
young detainee, unless there is an imminent and serious threat to the personal safety of
the young detainee or someone else and compliance would exacerbate the threat.

A requirement for the youth detention officer to be the same sex as the young detainee to
conduct a frisk search has been established at sub-clause (3) as the search involves touching
of the young detainee's outer clothing. Ordinary and scanning searches however are less
intrusive searches than frisk searches as there is no touching of the young detainee, therefore
there is no similar same sex requirement. To protect the privacy and dignity of the detainee in
an ordinary search, which involves the removal of outer clothing (such as a jacket, gloves or
footwear) or for a frisk search, the Bill at sub-clause (2) requires that the search be conducted
in a private area.

At sub-clause (4), the same sex requirement to conduct a frisk search can be displaced in
very limited circumstances where the Chief Executive believes there is an imminent and
serious threat to the personal safety of the young detainee or someone else and compliance
would exacerbate the threat. While this engages human rights at sections 10(1)(b) (inhuman
or degrading treatment), 12 (privacy), and 19(1) (humane treatment) under the Human Rights
Act 2004, it is a proportionate and justifiable limitation as public authorities have a positive
duty to protect the life of a person in the custody of the Territory. The Human Rights Act 2004
provides at section 9 that everyone has the right to life.

An example of when the same sex requirement for a frisk search can be displaced is as
follows. A female youth detention officer accompanies a group of young detainees from the
kitchen area to another area in the detention place. The youth detention officer is informed by
a young detainee that he has seen a young male detainee in the group pick up a knife. When
asked by the youth detention officer, the male detainee denies that he has picked up the
knife. The youth detention officer believes that the delay in waiting for a male officer to
conduct a frisk search of the young detainee could exacerbate the risk to the other detainees.
The female officer conducts the search after seeking approval from the appropriate delegate
of the Chief Executive to do so.

Part 7.4 — Strip searches—young detainees

This part provides the powers and obligations for strip searches of children and young people
who are detained at a youth detention place.
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Clause 253 — Strip searches on admission to detention place

Preventing contraband finding its way into a youth detention place, particularly weapons and
drugs, is an important method of keeping every person in a youth detention place safe.

This clause enables the Chief Executive to direct a strip search upon admission without the
need to decide if a search is warranted by any evidence of a young detainee concealing
something. Admission to a youth detention place is a high risk time for the entry of
contraband. This clause intends to enable a strip search to occur where it is considered to be
necessary as part of the admission process.

Clause 280 enables any contraband, or suspected contraband, to be seized by the Chief
Executive.

Sub-clauses (1) and (4) require the Chief Executive to first ascertain whether a strip search is
necessary, after considering any information known about the young detainee’s age, maturity,
developmental capacity and known history (for example - history of abuse, impairment,
sexuality and religious or spiritual beliefs).

For young detainees under 18 years, sub-clauses (2) and (4) require the Chief Executive to
then ascertain if it is necessary for the strip search to be undertaken in the presence of a
person with parental responsibility, after considering the young detainee’s age, maturity,
developmental capacity and known history (for example - history of abuse, impairment,
sexuality and religious or spiritual beliefs). The Chief Executive also needs to have regard to
whether it is in the best interests of the young detainee for the person with parental
responsibility to attend the strip search. For example, the Chief Executive may be aware that
the person with parental responsibility has posed a risk to the young detainee in the past by
attempting to bring contraband into the youth detention place and giving it to the young
detainee. The young detainee must also agree to the presence of the person with parental
responsibility.

For young detainees aged 18 years and over, sub-clause (3) allows the Chief Executive to
arrange for the strip search to be conducted in the presence of a support person nominated
by the young detainee, in circumstances where the Chief Executive considers their presence
to be necessary or desirable because of the young detainee’s vulnerability (for example,
developmental capacity, impairment or history of abuse). A support person can be any
person who the Chief Executive considers desirable (for example, someone who does not
pose a risk to security or good order) and whose presence is agreed to by the young
detainee. It is not intended to be limited to the detainee’s support person at 184(2)(n) of the
register.

Clause 254 — Strip searches of young detainees under 18 years old - no-one with
parental responsibility available

Where it has been determined by the Chief Executive that it is necessary and prudent for a
person with parental responsibility to attend under clause 253(2), this clause requires that if
that person cannot be contacted or is unavailable to attend the search or the young detainee
does not agree with their presence, then the search must be conducted in the presence of
someone else who can support and represent the young detainee’s interests and is
acceptable to the young detainee. This may include a delegate of the Chief Executive who is
capable of fulfilling this function.

Sub-clause (3) provides that if the young detainee does not agree to the presence of a
support person, or if the Chief Executive directs the person to leave under 255(2), then the
search can continue in their absence.

Clause 255 — Strip searches on admission—directing person to leave

This clause allows the Chief Executive to direct a person present for a strip search to leave if
they are acting in a way that prevents or hinders the search from being undertaken effectively.
For example, if the person engages in behaviour that causes distress, including verbally
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abusing the youth detention officer conducting the search. Clause 254(3) allows the search to
continue in this circumstance.

Clause 256 — Removing people from search area

This clause allows the Chief Executive to direct a youth detention officer to use force which is
necessary and reasonable to ensure compliance with a direction to leave a strip search under
clause 255(2).

Clause 257 — Strip searches directed by Chief Executive

This clause enables the Chief Executive to direct a youth detention officer to conduct a strip
search if the Chief Executive suspects that the young detainee may be carrying a prohibited
thing, something that may be used in a way that may involve an offence or behaviour breach,
something that could injure anyone at the youth detention place or elsewhere, or be a risk to
the security or good order of the youth detention place.

This clause provides that a strip search must not be conducted unless a scanning, frisk or
ordinary search has already been carried out for that purpose.

This clause does not apply to strip searches on admission to the youth detention place.

Clause 258 — Obligations on youth detention officers before strip searches

This clause sets out the rules that the youth detention officer must comply with before a strip
search is conducted, including telling a young detainee whether they will be required to
remove any clothing, and the reasons for this if a young detainee seeks an explanation; and
seeking the cooperation of the young detainee.

Clause 259 — Youth detention officers at strip searches

Sub-clause (1)(a) requires that a strip search must be conducted by a youth detention officer
who is the same sex as the young detainee.

Sub-clause (1)(b) requires that the strip search must be conducted in the presence of one or
more youth detention officers who are the same sex as the young detainee, and sub-clause
(2) requires the number of officers present during the search to be no more than is necessary
and reasonable to ensure the search is carried out safely and as effectively as possible.

Sub-clause (3) enables officers to assist in the search, if the officer conducting the search
reasonably believes it is necessary and reasonable for the search.

Sub-clause (4) allows officers present at the search to be the opposite sex, if the Chief
Executive reasonably believes there is an imminent and serious threat to the young
detainee’s personal safety and also reasonably believes that compliance with the same-sex
requirement would exacerbate that threat. As this is a limitation on the young detainee’s right
to privacy and dignity, the Bill introduces a new requirement at clause 194(2)(e) to record (in
the register of searches and use of force) incidents where the same sex requirement was not
complied with, detailing the Chief Executive’s reasons for believing the requirement did not

apply.

An example of when this power would be required is when a male youth detention officer
receives information that a male young detainee has a knife concealed under their clothes.
The young detainee is taken to a private area and the officer conducts a scanning, frisk or
ordinary search but fails to detect the knife. The officer considers it necessary to conduct a
strip search, however there will be a delay in getting another male officer to observe the
search (as they are located in another part of the detention place). The officer believes that
the delay in waiting for the male officer to observe the search will exacerbate the serious and
imminent threat to the detainee’s personal safety. The officer, after seeking approval from a
delegate of the Chief Executive, conducts the strip search in the presence of a female officer.
The reasons for not complying with a same sex requirement are entered in the register at
clause 194(2)(e).
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Clause 260 — Strip searches—general rules

This clause sets out the general rules that the youth detention officer must comply with during

the conduct of a strip search:

e the search must be conducted as quickly as possible and in a way that provides
reasonable privacy and is appropriate to the young detainee’s sexuality, impairment or
history (for example - history of abuse and religious or spiritual beliefs);

e a search must not be conducted in the presence of anyone who is of the opposite sex,
except if they are a non-treating doctor or non-treating nurse who is acceptable to the
young detainee, or a person with parental responsibility or a support person, or a youth
detention officer present at the search;

e a search must not be conducted in the presence or sight of anyone whose presence is
not necessary for the search or for the safety of anyone present; and

e the touching of a young detainee’s body is not permitted.

Clause 261 — Strip searches—rules about visual inspection of young detainee’s body

This clause sets out the rules about the visual inspection of a young detainee’s body during a

strip search which the youth detention officer must comply with:

e The young detainee’s genital area (or female young detainee’s breasts) must not be
visually inspected for the search unless it is necessary to do so; and

e The search must not involve more visual inspection of the young detainee’s body than is
reasonably necessary. Visual inspection of the young detainee’s genital area, anal area,
buttock and breasts must be kept to a minimum.

Clause 262 — Strip searches—rules about young detainees’ clothing

This clause sets out the rules about the young detainee’s clothing during a strip search that

the youth detention officer must comply with:

e A search must not involve the removal of more clothes, or the removal of more clothes at
any time, than is reasonably necessary. A person must not be more than half undressed
at one time;

e The person must be allowed to dress in private as soon as the whole search process is
finished; and

e If clothing is seized during the search, the person must be offered adequate
replacements.

Part 7.5 — Body searches—young detainees

Clause 263 — Body searches directed by Chief Executive

Body searches are the most intrusive search possible. This clause authorises contact with a
young detainee’s orifices to enable a physical search of the young detainee’s orifices, known
as a body search.

Sub-clause (1) enables the Chief Executive to authorise a non-treating doctor to conduct a
body search of a young detainee if the Chief Executive reasonably suspects: the young
detainee has ingested or inserted something that may be harmful to themselves; or the young
detainee has a prohibited thing concealed in their body that may be used in a way that may
pose a substantial risk to security or good order at a youth detention place. Sub-clause (2)
requires the Chief Executive, in deciding to authorise a body search, to give consideration to
the young detainee’s age, maturity, developmental capacity and known history (for example -
history of abuse, impairment, sexuality and religious or spiritual beliefs).

A non-treating doctor acting under this clause is immune from civil liability under clause 877 of
the Bill if their conduct is engaged in honestly and without recklessness.

Clause 264 — Obligations of Chief Executive before body searches

This clause sets out the rules that the Chief Executive must comply with before a non-treating
doctor is authorised to conduct a body search, including telling a young detainee whether they
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will be required to remove any clothing, and the reasons for this if a young detainee seeks an
explanation; and seeking the cooperation of the young detainee.

Clause 265 — People present at body searches

This clause sets out who can be present at a body search.

Sub-clause (2) ensures a non-treating nurse is also present at the search and that of the two
medical people present at the search, at least one must be the same sex as the young
detainee.

Sub-clause (3) allows the Chief Executive to direct one or more youth detention officers to be
present at the search. Sub-clause (4) requires the number of officers present during the
search to be no more than is necessary and reasonable to ensure the search is carried out
safely and as effectively as possible.

Sub-clause (5) allows officers present at the search to be the opposite sex, if the Chief
Executive reasonably believes there is an imminent and serious threat to personal safety and
also reasonably believes that compliance with the same sex requirement would exacerbate
that threat. As this is a limitation on the young detainee’s right to privacy and dignity, the Bill
introduces a new requirement at 194(2)(e) to record (in the register of searches and use of
force) incidents where the same sex requirement was not complied with, detailing the Chief
Executive’s reasons for believing the requirement did not apply.

Sub-clause (6) requires that for young detainees under 18 years, the search must be
conducted in the presence of a person with parental responsibility if their presence is believed
by the Chief Executive to be necessary and in the young detainee’s best interests, after
considering the young detainee’s age, maturity, developmental capacity and history (for
example - history of abuse, impairment, sexuality and religious or spiritual beliefs). The
young detainee must agree for them to be present. The detainee’s best interests, in this
context, would include whether the Chief Executive considered the person with parental
responsibility to be acceptable to attend the search and if the search was not required in an
emergency.

For young detainees aged 18 years and over, sub-clause (8) allows the Chief Executive to
arrange for the body search to be conducted in the presence of a support person, in
circumstances where the Chief Executive considers their presence to be necessary or
desirable because of the detainee’s vulnerability (for example, developmental capacity,
impairment or history of abuse). A support person can be any person who the Chief
Executive considers desirable (for example, someone who does not pose a risk to the young
detainee) and whose presence is agreed to by the young detainee. Given the intrusiveness
of a body search, it is not intended to be limited to the detainee’s nominated support person at
184(2)(n) of the register.

Clause 266 — Body searches of young detainees under 18 years old - no-one with
parental responsibility available

Where it has been determined by the Chief Executive that it is necessary for a person with
parental responsibility to attend under clause 265(6), this clause requires that if that person
cannot be contacted or is unavailable to attend the search or the young detainee does not
agree with their presence, then the search must be conducted in the presence of someone
else who can support and represent the young detainee’s interests and is acceptable to the
young detainee. This may include a youth detention officer who is capable of fulfilling this
function.

Sub-clause (3) provides that if the young detainee does not agree to the presence of a

support person, or if the Chief Executive directs the person to leave under 267(2), then the
search can continue in their absence.
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Clause 267 — Body searches—directing people to leave

This clause allows the Chief Executive to direct a person present for a search to leave if they
are acting in a way that prevents or hinders the search from being undertaken effectively.
Sub-clause 266(3) allows the search to continue in this circumstance.

Clause 268 — Removing people from search area

This clause allows the Chief Executive to direct a youth detention officer to use force which is
necessary and reasonable to ensure compliance with a direction to leave a body search
under clause 267(2).

Clause 269 — Help for body searches

This clause allows a non-treating doctor conducting a body search to ask the Chief Executive
for assistance that the non-treating doctor believes is reasonable and necessary for the
search. The Chief Executive is enabled to direct or authorise a youth detention officer or
someone else present for the search to assist in its conduct.

The person providing the assistance must be the same sex as the detainee except if the Chief
Executive reasonably believes there is an imminent and serious threat to personal safety and
also reasonably believes that compliance with the same-sex requirement would exacerbate
that threat. As this is a limitation on the young detainee’s right to privacy and dignity, the Bill
introduces a new requirement at 194(2)(e) to record (in the register of searches and use of
force) searches where the same sex requirement was not complied with, detailing the Chief
Executive’s reasons for believing the requirement did not apply.

A person assisting under this clause is immune from civil liability under clause 877 of the BIll if
their conduct is engaged in honestly and without recklessness.

Clause 270 — Body searches—rules about young detainees’ clothing

This clause sets out the rules about the young detainee’s clothing during a body search that

must be complied with:

e A search must not involve the removal of more clothes, or the removal of more clothes at
any time, than is reasonably necessary. A person must not be more than half undressed
at one time;

e The person must be allowed to dress in private as soon as the whole search process is
finished; and

e If clothing is seized, the person must be offered adequate replacements.

Clause 271 — Body searches—rules about touching young detainees

This clause allows a non-treating doctor, who is authorised by the Chief Executive to conduct
the body search, to touch and examine the young detainee’s body orifices for the search.
The non-treating nurse, who is present but not conducting the search, may touch and
examine the young detainee’s orifices.

Clause 272 — Seizing things discovered during body searches

Sub-clause (1) allows anything discovered during the search to be seized by the non-treating
doctor, unless seizing the thing would cause injury to the young detainee or someone else.
Sub-clause (2) requires anything seized to be passed on to the relevant youth detention
officer as soon as practicable.

Part 7.6 — Searching people other than detainees

Clause 273 — Searches of people other than detainees

This clause empowers the Chief Executive to direct a scanning search, frisk search or
ordinary search of anyone working at or visiting a detention place. The discretion to order a
search by the Chief Executive must be based upon the need to uphold the safety and security
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of the detention place. The exercise of this discretion is not based upon individualised
suspicion.

Directions and requirements for scanning, frisk and ordinary searches outlined at part 7.3
apply to the conduct of a search under this part. Force cannot be used to ensure compliance
with a search under this part.

Part 7.7 — Searches of premises and property

This part provides the powers and obligations for searches of premises and property at a
youth detention place.

Clause 274 — Searches—premises and property generally

This clause enables the Chief Executive to search any part of a youth detention place;
anything at a centre; and any vehicle used to transport a young detainee. The examples
provided clarify the intended extent of the powers. The power extends to any possessions in
a young detainee’s cell or carried by a young detainee, but not to the extent of the young
detainee’s clothing.

The power does not extend to searches of young detainees or other persons in the youth
detention place as this is addressed in parts 7.2, 7.3, 7.4, 7.5 and 7.6.

Searches of premises and property may be conducted physically, with the aid of an electronic
device or other technology, or with the assistance of a search dog.

Clause 275 — Searches of young detainee cells—privileged material

This clause allows a youth detention officer to search a cell in the absence of a young
detainee, provided that the young detainee removes any privileged material from the cell or
the material is stored in accordance with arrangements for secure storage made by the Chief
Executive. A search undertaken under this section must be entered at the register of
searches and use of force at clause 194.

Clause 276 — Searches of young detainee cells—suspected privileged material

This clause provides obligations for the youth detention officer in searching a cell if they
suspect the young detainee’s cell contains privileged information.

The following rules apply:

e The young detainee must be present for the search, except if it is urgent and the officer
believes that complying with this rule would create a risk of injury to any person.

e The search may include an examination of any privileged material found in the cell.

e The officer must not read the privileged material, except if it is urgent and the officer
believes that complying with this rule would create a risk of injury to any person.

A search undertaken under this section must be entered at the register of searches and use
of force at clause 194.

Part 7.8 — Searches—use of force

This part provides the powers and obligations for using force to carry out a search under this
chapter.

Clause 277 — Searches— use of force

The United Nations Rules for the Protection of Juveniles Deprived of their Liberty (Rules 63-

65) provides that instruments of restraint and force:

e can only be used in exceptional cases, where all other control methods have been
exhausted and failed, and only as explicitly authorised and specified by law and
regulation;

e may be resorted to prevent self-injury, injuries to others or serious destruction of property;
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e should not cause humiliation and degradation, should be used restrictively and for the
shortest possible period of time ;

e if used, medical and other relevant personnel should be consulted and its use reported to
a higher administrative authority; and

e carrying and use of weapons by personnel is prohibited in any facility where juveniles are
detained.

The Standard Minimum Rules for the Treatment of Prisoners (Rules 33-34 and 54) provides

that:

e use of force can be used in cases of attempted escape, or active or passive physical
resistance to an order based on law or regulations;

o force can be used no more than is strictly necessary and incidents must be reported
immediately to a higher administrative authority;

o officers shall be given special physical training to enable them to restrain aggressive
prisoners; and

e restraint as a punishment is prohibited.

This clause explicitly enables the use of force to carry out a search or secure anything seized,
or that needs to be seized, in a search. The effect of this clause is that reasonable force can
be used to secure a young detainee’s compliance with the search.

The inappropriate use of force could potentially cause injury to the young detainee, limits the
ability of individuals to move freely and is inherently degrading. It therefore engages
principles of human rights, in particular sections 9(1) (right to life), 10(1)(b) (cruel, inhuman or
degrading treatment), 11(2) (protection of the child), 13 (freedom of movement) and 19(1)
(humane treatment) of the Human Rights Act 2004.

Under this clause, the youth detention officer may only use force in accordance with division
6.6.4.

Part 7.9 — Seizing property

This part provides the powers and procedures for seizing property at the youth detention
place.

Clause 278 — Meaning of owner—pt 7.9

This clause sets out the meaning of the owner of a thing for this part. This clarifies that an
owner of an item may be a person who is entitled to possession, but not in possession of the
item. For example, a young detainee may be the owner of something mailed to them,
intended as a gift.

Clause 279 — Seizing mail etc

Sub-clause (1) enables the Chief Executive to seize prohibited things in a young detainee’s
mail, or any other thing in the mail that may harm someone. Clause 147 enables the Chief
Executive to declare things, or classes of things, to be prohibited.

An example of something that may be suspected of causing harm is a substance that is or
resembles explosive material, biological agents or poisons.

Sub-clause (2) enables the Chief Executive to seize a young detainee’s mail if the Chief
Executive believes that doing so would stop the transmission or entry of a prohibited thing. It
also enables the Chief Executive to seize malil if the correspondence itself will cause harm of
any nature, is not in the young detainee’s best interests or is a means of making an
unauthorised purchase.

An example of correspondence that is not in a young detainee’s best interests would include

mail addressed to a young detainee by a person convicted of a sexual offence against a child
or young person.
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Sub-clause (3) enables the Chief Executive to seize a document, provided that the Chief
Executive can reasonably ascertain that the document is not privileged. Sub-clause (4)
provides for the immediate return of material to the young detainee which, though reasonably
believed not to be privileged, turns out to be privileged. See clause 147 for the meaning of
privileged material.

Clause 280 — Seizing property—general

This clause enables the Chief Executive to seize a person’s property if the Chief Executive
believes that the property would jeopardise the security or good order of the centre or the
safety of anyone at the centre or elsewhere.

This clause also enables the Chief Executive to seize property that is intended for the
commission of an offence or a behaviour breach.

Any prohibited thing found during a search may also be seized unless written approval exists
for the person to possess the thing.

Sub-clause (3) enables the Chief Executive to seize a document, provided that the Chief
Executive can reasonably ascertain that the document is not privileged. See clause 147 for
the meaning of privileged material.

Clause 281 — Notice of seizure

This clause obliges the Chief Executive to notify certain persons of things seized under this
chapter.

The owner, or if the owner cannot be located, the person in possession of the thing when it
was seized, must be notified in writing within 7 days.

Sub-clause (3) sets out what must be in the notice. The meaning of owner is at clause 278.

Clause 282 — Forfeiture of things seized
This clause provides an explicit power for things seized to be forfeited to the Territory.

If an item is allowed to be possessed by a young detainee but the owner cannot be found, or
the thing cannot be returned to the owner, the item may be forfeited to the Territory.

If an item is prohibited, or may be used to commit an offence, is a behaviour breach, is unsafe
or a risk to security or good order, the item may be forfeited to the Territory.

Sub-clause (2) enables the Chief Executive to make a decision about what to do with the
forfeited item. For example, weapons or drugs may be passed on to the police for
destruction; other items may be passed to the public trustee for sale; other items may be kept
for the general use of the youth detention place.

The Uncollected Goods Act 1996 provides for the disposal of abandoned goods.

Clause 283 — Return of things seized but not forfeited

If something is seized under clause 279 or 280 but not forfeited, the Chief Executive is
obliged to return the thing to its owner at the end of 6 months after it was seized, or if a
proceeding for an offence or behavioural breach involving the thing has commenced within
that 6 months, then at the end of that proceeding and any appeal or review.

If an item is no longer required to be retained as evidence, the Chief Executive must return it
immediately to the owner.
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Chapter 8 — Criminal matters — discipline at detention places

This chapter provides a framework for responding to behaviour breaches by young detainees
in the detention place. The chapter creates a distinction between low-level breaches (minor
behaviour breaches) and breaches which are of a persistent or serious nature (behaviour
breaches). Minor behaviour breaches may be dealt with through the behaviour management
framework and this could lead to the imposition of behaviour management consequences
prescribed by the Bill. Behaviour breaches may be dealt with through the discipline process
of administrative charging and hearing, leading to the imposition of behaviour management
consequences.

The Human Rights Audit of Quamby Youth Detention Centre made a number of
recommendations in relation to the behaviour management system. The Audit recommended
that the behaviour management system should be comprehensively reviewed and given a
specific legislative basis to ensure clarity and consistency in implementation. This chapter
and chapter 9 give effect to the Government’s agreement to this recommendation.

This chapter and chapter 9 also incorporate human rights protections such as those outlined
in the United Nations Rules for the Protection of Juveniles Deprived of their Liberty. The
Rules provide that:

“Rule 68 - Legislation or regulations adopted by the competent administrative authority
should establish norms concerning the following, taking full account of the fundamental
characteristics, needs and rights of juveniles:

1. Conduct constituting a disciplinary offence;

2. Type and duration of disciplinary sanctions that may be inflicted,;

3. The authority competent to impose such sanctions;

4. The authority competent to consider appeals.

Rule 69. A report of misconduct should be presented promptly to the competent
authority, which should decide on it without undue delay. The competent authority
should conduct a thorough examination of the case.

Rule 70. No juvenile should be disciplinarily sanctioned except in strict accordance with
the terms of the law and regulations in force. No juvenile should be sanctioned unless
he or she has been informed of the alleged infraction in a manner appropriate to the full
understanding of the juvenile, and given a proper opportunity of presenting his or her
defence, including the right of appeal to a competent impartial authority. Complete
records should be kept of all disciplinary proceedings”.

This chapter is modelled on the discipline scheme introduced as part of the Corrections
Management Act 2007, with appropriate modifications for young detainees.

The provisions in this chapter and chapter 9:

e accord young detainees procedural fairness and natural justice in responding to an
alleged behaviour breach;

e allow the behaviour management framework to reinforce positive behaviour in reflection
of the age and developmental maturity of young detainees, not only respond to negative,
undesirable behaviour;

e allow young detainees to have the assistance of two support persons at critical points of
the process;

e require any response to behaviour breaches, including the imposition of behaviour
management consequences, to be proportionate to the circumstances of the breach; and

e address human rights requirements that there is separation between criminal proceedings
and administrative proceedings.
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Part 8.1 — Discipline at detention places — general

Clause 284 — Application —ch 8

This clause states that the chapter applies to behaviour breaches and allegations of
behaviour breaches by young detainees.

Clause 285 — Definitions —ch 8

This clause outlines definitions for the chapter including definitions for accused detainee,
administrator, allegation report, behaviour management framework, minor behaviour breach,
behaviour breach, charge notice, behaviour management consequences, and reporting and
investigation procedure.

A definition of support person is also included in this clause. A support person can be chosen
by a young detainee for help, support or representation in relation to action under chapters 8
or 9 which is disciplinary in nature. The Chief Executive must consider that the support
person is capable of providing some help to the young detainee or is capable of representing
their interests.

The Chief Executive must also consider that it is in best interests of the young detainee for
the person to be their support person. An example of when the Chief Executive may consider
that it is not in a young detainee’s best interests for a person to be the young detainee’s
support person is if the person has previously brought contraband into the detention place.

Examples of support persons are included. Support persons may include a statutory office
holder such as the Public Advocate, a lawyer, family members or friends of the young
detainee with the Chief Executive’s agreement.

The Bill contemplates that a young detainee may want two support persons to assist him or
her, such as parents. This is allowed under clauses 299(2), 303(2) and 309(2).

Clause 286 — Meaning of behaviour breach

This clause lists the behaviour that constitutes a behaviour breach under the chapter. It
includes behaviour that may also constitute a criminal offence and minor behaviour breaches
as defined under clause 286.

Clause 287 — Meaning of minor behaviour breach

This clause provides a definition for minor behaviour breach. A minor behaviour breach is a
behaviour breach listed in clause 285 that does not involve a serious risk to the health or
safety of a person or security or good order.

Clause 288 — Meaning of privilege

This clause provides that a ‘privilege’ is any benefit a young detainee may have, material or
otherwise, beyond the minimum entitlements set out in chapter 6. In this chapter, loss of
privilege can be imposed as an administrative penalty in response to a behaviour breach or
minor behaviour breach.

The meaning of privilege is not intended to include using common areas at a detention place
for mixing with other young detainees, or participating in activities other than those forming
part of a young detainee’s case management plan. Freedom of association is a fundamental
human right, the application of which is reinforced by section 15 of the Human Rights Act
2004.

Clause 289 — Overlapping behaviour breaches and criminal offences

This clause sets out the rules for when a disciplinary process must stop, or may continue, if a

criminal process is in progress, where:

e a criminal prosecution cannot commence or continue if disciplinary action has been taken
to address the behaviour, incident or act;
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e disciplinary process cannot commence or continue if a criminal prosecution has
commenced,;

e disciplinary action cannot be imposed upon a young detainee if the young detainee has
been convicted of a criminal offence relating to the same behaviour, incident or act;

e if a criminal prosecution acquits a young detainee on a criminal charge, a disciplinary
process may begin or continue for the same behaviour, incident or act.

This clause is not intended to limit the discretion to separately deal with several behaviour
breaches that are committed during a single incident (for example if a young detainee is
alleged to have been disrespectful towards someone, break a window and physically assault
a person within a 10 minute period). For example, the behaviour breaches of being
disrespectful and breaking a window may be dealt with under the behaviour management
framework, while the assault of a person may be referred to the police or the Director of
Public Prosecutions.

Part 8.2 — Responding to behaviour breaches

This part sets out the powers and functions of persons involved in the discipline process.
There are three primary roles — the youth detention officer who reports an alleged breach, the
authorised or appointed person who investigates the breach, and the administrator who
makes a disciplinary charge.

At each stage in the process, the authorised persons can take immediate, informal action that
does not involve a sanction. In relation to any one breach, the tasks of reporter, investigator
or administrator must be undertaken by different persons.

Clause 290 — Who is an investigator?

This clause provides that the term ‘investigator’ denotes the functions associated with the
investigation of disciplinary breaches that are delegated to an authorised person by the Chief
Executive or undertaken by a person appointed under 291.

Clause 291 — Appointment of investigators

This clause enables a person other than an authorised person to be engaged to investigate
disciplinary breaches. Should a major incident occur within the youth detention centre, it may
be necessary to engage an external person to conduct investigations to either manage the
work load or ensure objectivity.

Clause 292 — Report etc by youth detention officer

This clause contains two powers: one power for the youth detention officer to take immediate,
informal action that does not involve a sanction (enabling the officer to deal with incidents as
they happen without having to resort to a formal disciplinary process for every infraction). The
second power is to report an alleged behaviour breach to an investigating officer (to be called
an allegation report).

The clause requires an allegation report to be made in accordance with the reporting and
investigation procedures, outlined at clause 293.

Clause 293 — Reporting and investigation procedures

This clause requires the Chief Executive to make reporting and investigation procedures for
the making, recording and investigating of allegation reports by way of notifiable instrument.

This clause sets out what the procedures must provide for at a minimum. This includes:

e that allegation reports must be in writing and given to an administrator;

e in relation to any one breach, the tasks of reporter, investigator or administrator must be
done by different persons;

e that the young detainee must be given notice about the allegation report in a language
and way the young detainee can understand;
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e that the young detainee has a right to contact one or two support persons to assist him or
her to respond to an alleged behaviour breach. The meaning of a support person is set
out at clause 285; and

e that a young detainee must be informed of their right to contact one or two support
persons for assistance in responding to an alleged behaviour breach.

Clause 294 — Action by administrator

This clause sets out the administrator's powers in response to an allegation report. The
administrator means an authorised person to whom the Chief Executive has delegated
functions of an administrator under this chapter.

The administrator must consider the allegation report and may arrange for further
investigation by an investigator if considered necessary. This investigation must be
undertaken in accordance with the reporting and investigation procedures.

After considering the report, the administrator can take the following action which the

administrator considers reasonable and proportionate in the circumstances:

e Discuss the behaviour with the young detainee in the form of counselling, warning or
reprimanding;

e Deal with the young detainee under the behaviour management framework if it is a minor
behaviour breach;

e Charge the young detainee with a breach;

e Refer the matter to the Chief Police Officer or the Director of Public Prosecutions. Any
referral of this nature must be in writing and include the allegation report and any other
reports about investigations conducted regarding the alleged behaviour breach.

The administrator also has the option of taking no further action in relation to the report.

Sub-clause (5) requires the administrator to review any previous minor behaviour breaches
and consequences imposed before deciding what action to take for a minor behaviour breach.

Clause 295 — Disciplinary charge

This clause stipulates the requirements for charging a young detainee with a behaviour
breach. The young detainee must be informed in writing of a behaviour breach charge. The
administrator must include the behaviour breach charged; a statement of the conduct that
gave rise to the charge; the option of accepting the charge and consenting to disciplinary
action proposed by the administrator in relation to the charge; and detailing the disciplinary
action the administrator considers appropriate to account for the breach.

Part 8.3 — Dealing with minor behaviour breaches

This part sets out the framework for dealing with minor behaviour breaches.

Clause 296 — Behaviour management framework

This clause requires the Chief Executive to establish a behaviour management framework for
responding to minor behaviour breaches. The framework will be publicly available by way of
notifiable instrument.

This clause sets out what the framework must provide for at a minimum. This includes:

e A framework for ensuring that any behaviour management consequences imposed on a
young detainee are reasonable and proportionate to the minor behaviour breach;

e Guidance for how privileges can be withdrawn for minor behaviour breaches; and

e A mechanism for internal review by the Chief Executive, upon the Chief Executive’s own
initiative or upon request of a young detainee, of decisions to impose behaviour
management consequences for minor behaviour breaches. This is to ensure that young
detainees who receive behaviour management consequences for minor behaviour
breaches have an avenue to seek a review of the decision.
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Clause 297 — Behaviour management framework — behaviour management
consequences

This clause sets out the maximum administrative penalties (called behaviour management
consequences) that may be imposed for a minor behaviour breach under the behaviour
management framework.

The maximum behaviour management consequences that may be imposed under the
behaviour management framework are proportionately less than could be imposed as
behaviour management consequences for a behaviour breach under the disciplinary
framework. This reflects that a minor behaviour breach is not as serious or persistent as a
behaviour breach and should be dealt with by way of lesser penalty.

The maximum behaviour management consequences are:

e A fine of not more than $25;

A withdrawal of privileges, for not longer than 6 days;

A requirement to make an apology to an affected person;

A requirement to perform extra chores, for not longer than 2 hours;

Anything prescribed by regulation to be a behaviour management consequence for the
behaviour management framework which is reasonable and proportionate to minor
behaviour breaches.

In relation to the consequence of a fine, clause 193 provides for the deduction of money from
a young detainee’s trust account for the purpose of paying a fine.

Privilege is defined in clause 288. Withdrawal of privileges may involve, for example, the loss
of radio, television, MP3 players, hobbies and crafts. Withdrawal of privileges could not result
in a loss of freedom of association with others in the detention place or a loss of activities
contained in a young detainee’s case management plan or any other entitlement outlined in
clause 140 relating to minimum living conditions. Any minimum living condition in chapter 6
that is not prescribed to be an entitlement can be regarded as a privilege.

The administrator must have regard to the individual characteristics of the young detainee,
including age, developmental capacity, rehabilitation needs and any known history, in
deciding whether to impose an administrative penalty. ‘Any known history’ is intended to be
construed broadly to encapsulate the personal history of the child or young person which is
known to the administrator, for example, any history of abuse or neglect, past behaviour or
health needs and risks. The administrator is required to be satisfied that any penalty is
reasonable and proportionate to the circumstances and gravity of the behaviour breach.

Clause 298 — Behaviour management framework - limits

This clause includes a new rule to ensure that a young detainee can not indefinitely receive
consequences under the behaviour management framework without review which would
otherwise be available to the young detainee if the breach was dealt with under the
disciplinary process.

The rule is that after a young detainee reaches half the maximum consequence under the
discipline framework for fines, withdrawal of privileges or requirements to perform extra
chores, then any future minor behaviour breach alleged to have been committed by the young
detainee must be dealt with under the discipline framework and not the behaviour
management framework.

For example, over a period of 6 months, a young detainee commits 5 minor behaviour
breaches and the consequence of each breach is a fine of $25. The young detainee allegedly
commits a sixth minor behaviour breach. As the young detainee’s consequences for the
previous 5 breaches have cumulatively totalled half the maximum consequence for a
disciplinary breach (ie. $125), the administrator must not decide to deal with the breach by
way of the behaviour management framework.

However, sub-clause (3) clarifies that the administrator may take any other action under
clause 294 for a subsequent minor behaviour breach, including counselling, warning,

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au 86



reprimanding, referring the alleged breach to the Chief Police Officer or Director of Public
Prosecutions or charging the young detainee for the behaviour breach. The administrator
also retains discretion to take no further action.

Clause 294(5) requires the administrator to review any previous minor behaviour breaches
and consequences imposed before deciding what action to take, if any, for a minor behaviour
breach.

Part 8.4 — Disciplinary action — behaviour breach charged

Division 8.4.1 — Disciplinary action by administrator

This division provides the young detainee with options to admit to the behaviour breach
charged and accept proposed disciplinary action under division 8.4.1 or apply for a review of
the charge under division 8.4.2.

Clause 299 — Right to contact support person —disciplinary action by administrator

This clause provides an entitlement for a young detainee to contact one or two support
persons if they have been given a charge notice to help the young detainee with having the
charge dealt with under this division.

In order for the young detainee to contact a support person or persons, the Chief Executive is
obliged to provide access to facilities as soon as practicable, for example, a telephone.

Clause 300 — Behaviour breach admitted by accused detainee

This clause provides the young detainee with the option of admitting to a charge and
accepting proposed disciplinary action.

As this is a formal process, the young detainee’s decision to admit to a charge and accept the
proposed disciplinary action must be written and must be given to the administrator within 48
hours of the young detainee receiving the charge notice.

However, upon written application by the young detainee, the administrator may allow more
time than 48 hours if the administrator considers it appropriate in the circumstances.

The administrator is required to put their decision to extend this period in writing and give this
notice to the young detainee.

Clause 301 — Disciplinary action by administrator

This clause allows the administrator to take the proposed disciplinary action outlined in the

charge notice in any of the following circumstances:

e If the young detainee admits to the charge and accepts the proposed disciplinary action
under clause 300; or

e If the young detainee does not elect to admit to the charge or does not apply for a review
of the charge under clause 304 within the permitted time. The administrator cannot take
disciplinary action if the young detainee has applied for a review of the charge, and the
review has not been conducted.

Before taking the disciplinary action outlined in the charge notice, the administrator must form
the belief that the young detainee understands the nature of the proposed action to be taken
against them.

Division 8.4.2 — Internal review

This division provides an avenue for a young detainee to seek a review a charge.
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Clause 302 — Meaning of review officer — div 8.4.2

This clause provides a definition of review officer for this division. A review officer is an
authorised person to whom the Chief Executive has delegated the functions of a review
officer.

Clause 303 — Right to contact support person — internal review

This clause provides an entitlement for an accused detainee to contact one or two support
persons to assist them to apply for a review of the charge. Support person is defined at
clause 285.

In order for the young detainee to contact a support person or persons, the Chief Executive is
obliged to provide access to facilities as soon as practicable, for example, a telephone. The
Chief Executive is also required to provide access to facilities for the young detainee to
consult with the support person or persons, for example, a private room.

Clause 304 — Application for internal review

This clause provides that if a young detainee has been notified of a behaviour breach charge,
they have up to 48 hours to apply for a review of the charge, after the charge notice is given.

However, upon written application by the young detainee, the administrator may allow more
time than 48 hours if the administrator considers it appropriate in the circumstances.

The administrator is required to put their decision to extend this period in writing and give