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EXPLANATORY STATEMENT

Introduction

This explanatory statement relates to the Unit Titles Legislation Amendment Bill 2019 (the
Bill) as presented to the Legislative Assembly. It has been prepared in order to assist the
reader of the Bill and to help inform debate. It does not form part of the Bill and has not
been endorsed by the Legislative Assembly.

The statement must be read in conjunction with the Bill. It is not, and is not meant to be, a
comprehensive description of the Bill. What is said about a provision is not to be taken as an
authoritative guide to the meaning of a provision, this being a task for the courts.

Terms used
Unless otherwise indicated, in this explanatory statement the following terms have the
following meaning:

ACAT means the ACT Civil and Administrative Tribunal

Bill means the Unit Titles Legislation Amendment Bill 2019 that is the subject of this
explanatory statement

BMS means a Building Management Statement established under section 123D of
the Land Titles Act 1925

CLPA means the Civil Law (Property) Act 2006

CLSRPA means the Civil Law (Sale of Residential Property) Act 2003
Commencement means commencement date for this Bill

CTA means Community Titles Act 2001

EC means the Executive Committee for a units plan established under section 34 of
the UTMA

HRA means Human Rights Act 2004

OC means the owners corporation for a units plan

PDA means the Planning and Development Act 2007

Registrar-General means the Registrar-General of Land Titles appointed under
section 4 of the Registrar-General Act 1993

RTA means Residential Tenancies Act 1997

Units plan means a units plan (e.g. for apartment building) established under section
34 of the UTMA

UTA means Unit Titles Act 2001

UTMA means Unit Titles (Management) Act 2011

UTMR means Unit Titles (Management) Regulation 2011

Background
This explanatory statement provides information about why a Bill is proposed together with

an explanation about the proposed legislative amendments.

Since the commencement of the Unit Titles (Management) Act 2011 (UTMA), the ACT has
seen a substantial growth in the development of mixed-use units plans. These
developments involve the combination of both residential and commercial use units within
the same units plan complex. The current requirements under the UTMA were designed for
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single use units plans and do not adequately provide for the needs relating to the
governance and management of mixed-use developments. To address this, in 2015 the
Government commenced a targeted review of legislation associated to the development,
governance and administration of units plans to examine what changes were necessary to
better support mixed-use developments.

Consultation commenced in 2016 with a range of key industry stakeholders to identify the
issues affecting mixed-use units plans. The governance and administrative arrangements
for unit plans as well as the inequitable division of costs between residential and
commercial unit owners were identified as common recurring matters requiring
improvements. Concerns related to information disclosed to potential buyers and
insufficient notification when changes to units plans occur during development were also
raised.

It was apparent from the issues affecting units plans, especially mixed-use developments,
that the complex nature and interconnectivity with other legislation would need solutions to
be achieved from not just changes to laws associated to the development and management
of units plans, but also through further review and refinement of planning requirements and
other administrative processes. This included a range of measures involving actions like
variations to relevant Territory Plan codes, variations to the Building Code under the
Building Act, interaction with the full review of the Territory Plan as well as with other
projects currently underway and also ongoing review of administration and development
assessment practices.

A formal Consultative Group, consisting of ten key industry organisations was convened in
early 2019. This group contributed to refining the issues and developing the legislative
reforms needed to deliver immediate solutions to new and existing units plans.

This Bill delivers the first stage of reforms to create fairer and more equitable arrangements
for mixed-use developments, as well as improvements to the overall governance and
management for all units plans in the ACT.

Overview of the Bill

This Bill makes a range of amendments to improve the operation of legislation associated to
the development, governance and administration of units plans in the ACT. The below table
sets out the key reforms being undertaken. Details of these key reforms are set out further
in this explanatory statement.

Name of Legislation Effect of Key Reforms

Civil Law (Property) Act 2006 e Requirements for disclosure statements

e Requirements for developers to notify of changes or
inaccuracies in disclosure statements

e Ability to rescind contracts

Civil Law (Sale of Residential e Requirement for inclusion of disclosure statements
Property) Act 2003 in required documents for contract for sale
Community Titles Act 2001 e Ability for planning and land authority to refuse

approval of community title scheme
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Land Titles Act 1925 e Requirement to register a Building Management
Statement (BMS)

e Effect of a BMS

e Formal requirements for a BMS

e Procedures of the Building Management Committee

e Amending a BMS

Land Titles (Unit Titles) Act e Requirements for registration of rules, including
1970 alternative rules

Land Titles Regulation 2015 e BMS insurance requirements

Legislation Act 2001 e Definition of lease for units plans

Planning and Development Act | e Approval of development applications for buildings
2007 subject to a BMS

Residential Tenancies Act 1997 | e Effect of owners corporation rules for tenants

Unit Titles Act 2001 e Compulsory requirement for a BMS in multi-lease

buildings that includes one or more units plans

Unit Titles (Management) Act | e Requirement for developer to prepare maintenance
2011 schedule for common property

o New special resolution threshold

e Changes to determining contribution methods

e Amendments relating to the keeping of animals

o Amendments to decision making processes

e Amendments to administrative requirements

Unit Titles (Management) e Inclusions for developer’s maintenance schedule
Regulation 2011 e Default Rules

Additional disclosure requirements and related processes

Under existing legislation and contractual arrangements it is possible and not unusual for a
purchaser to enter into a contract of sale for the sale of a unit in a proposed units plan
before the units plan is registered or the relevant building built. This is often referred to as
an “off the plan” purchase. This type of purchase presents advantages for buyers and
sellers who wish to plan ahead and lock in a purchase/sale of a particular unit and at a
specified price. This involves a commitment to purchase a property before it physically
exists and in some cases before the relevant development approval is obtained. This
inevitably involves a number of complexities and potential uncertainty. This is in addition to
the complexity involved in the fact that the purchase of a unit also involves acquiring
membership of a units plan community with all of the rights and responsibilities this
involves in terms of compliance with the owners corporation rules and procedures in
relation to for example the maintenance of common property.

In this scenario of an off the plan purchase it is important for the purchaser to have
sufficient information about the proposed nature of the unit and its situation in the context
of other units as well as proposed owners corporation rules to be able to buy with
confidence. Ensuring that buyers are sufficiently informed is also important for a property
functioning market.
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Existing legislation goes some way to recognising the need for particular information in this
context. Part 2.9 of the Civil Law (Property) Act 2006 require disclosure of specified
information on the sale of a unit in a units plan that has yet to be registered under the Unit
Titles Act. This includes information about the owners corporation rules, estimates of
contributions to the general fund, and details of proposed contracts. Section 9 of the Civil
Law (Sale of Residential Property) Act requires the disclosure of a plan showing the
proposed location and dimensions of the unit in relation to other units and the common
property.

Review of this legislation in consultation with stakeholders and with the Consultative Strata
Reform Group indicates that this legislation is not sufficient to ensure the buyer is
sufficiently informed at the time of entering into the contract of sale and is not sufficient to
ensure that the buyer is sufficiently informed of changes that may occur after entering the
contract of sale and prior to settlement after registration of the units plan. This bill makes a
number of changes with the aim of making sure that the information provided to the buyer
is sufficient but also with the aim of making sure that the changes are practical and do not
impose an undue burden on the seller or undue complexity on the sale process.

The Bill includes a number of measures with the goal of making sure that purchasers of units
are informed of the key features of units when entering into a contract of sale. The
measures are to require purchasers to be informed of changes to those details should
circumstances change after the signing of the contract.

These measures chiefly involve amendments to the Civil Law (Property) Act 2006 (CLPA)
with related amendments to the Civil Law (Sale of Residential Property) Act 2003 (CLSRPA).

The CLPA provides for the rights and responsibilities of sellers and purchasers of any
property in the ACT. Among other things, the Act provides for the contractual obligations of
the parties to a sale, including the right to rescind or seek compensation when there is a
error or inaccuracy during the sale process. A typical occurrence of this in the sale of a units
plan often relates to changes to the building or design, or in other circumstances, changes
to information regarding the ongoing management, maintenance and costs for the building.
Current provisions do not require a developer to provide substantial information about the
development approval, amended plans, or provide requirements to notify a buyer when this
or other information is altered or becomes inaccurate.

Amendments to the Act as proposed in this Bill include the introduction of new disclosure
requirements for persons who are selling units within a units plan prior to registration,
otherwise known as an “off the plan” purchase.

The amendments fall into three main areas:
e The requirements for disclosure of information at the time of contract of sale
e Requirements for updates on matters that amount to a change in a “material
particular”
e Transitional arrangements.
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Disclosure statement that must be provided in the contract of sale

New section 260 of the Civil Law (Property) Act 2006 sets out certain matters that must be
included in a “disclosure statement” which is a written statement that must be included in
the contract of sale. These requirements set out certain fundamental matters that it is
considered important and necessary for the buyer to know when considering signing a
contract of sale. In summary, the requirements include the following:

e Requirement of additional information in the form of a disclosure statement that
must be included in or with the contract of sale;

e Plans setting out the location and dimensions of the unit including internal floor
plans

e Statement setting out the potential uses to which each unit can be put;

e The proposed schedule of unit entitlement for the units plan;

e If the proposed units plan is to be a part of a building management statement, the
statement

e Statement about the potential for and type of easements that may be required for
the units plan;

e The proposed owners corporation rules;

e Details of any contract the owners corporation proposes to enter;

e The developer estimate of the buyers general fund contribution for the two years
after the units plan is registered; and

e Method proposed for working out contributions payable to the general and sinking
fund of the unit.

Existing disclosure requirements

The new disclosure requirements build on existing disclosure requirements under the Civil
Law (Property) Act (section 260(2)). The existing requirements relate to information related
to the default rules to apply, certain details as to any contract the developer intends the
owners corporation to enter; an estimate of the buyers general fund contribution for the
first two years of operation of the units plan; any prior permissions to the keeping of
animals; and if a staged development is proposed the development statement and any
amendments to the statement.

The new disclosure requirements also build on existing disclosure requirements under the
Civil Law (Sale of Residential Property) Act 2003 (existing section 9(1)(g)(ii)). The existing
requirement includes the requirement to provide a plan showing the proposed location and
dimensions of the unit in relation to other units and the common property.

Disclosure requirements regarding plans of the unit

The above requirements have been extended with the addition of a number of elements as
noted below. In addition, the new provisions require the information to be provided in the
form of a “disclosure statement”. The required “disclosure statement” can be provided
with the contract of sale or alternatively the statement or elements of the statement can be
incorporated into the contract itself (new sections 260(1) and 260(2), clause 7).
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Plans for the unit

New section 260(1)(a) (clause 7) requires the disclosure statement to include both the
location and dimensions of the unit, as currently required under existing section 9(1)(g)(ii) of
the Civil Law (Sale of Residential Property) Act, but also requires plans showing the internal
floor plan of the unit. The addition of this requirement is considered necessary given the
importance of the internal layout to the nature of the unit itself and as such its likely
importance to the buyer.

The Bill includes a capacity to add to the matters that must be included in the plan provided
as part of the disclosure statement (new section 260(1)(a)(iii)). This is to provide a measure
of flexibility to address information issues that may become apparent in the future. In
addition, new section 503(2) of the Civil Law (Property) Act (clause 19) creates the capacity
for future regulations to prescribe particular requirements as to the manner in which plans
must be prepared and also to prescribe format requirements, for example the regulations
could set out the required scale, orientation for the plans and could also set out prescribed
gualifications of the person who is to prepare the plans. Again this is to provide the
flexibility to prescribe further matters as may be considered necessary in the future to
ensure that the information provided to the buyer is sufficient to provide a clear
understanding of the layout and features of the proposed unit. This flexibility will also
permit changes to requirements as may become necessary in the light of changes in
technology and industry practice.

Requirement for building management statement

The Bill includes new requirements to apply in the situation when a units plan or proposed
units plan is to be located within a building that is to include multiple leases, for example
one lease for levels 1-4 and a separate lease for levels 4-8. These leases are sometimes
referred to as stratum leases. In this situation, the Bill requires the building as a whole to be
subject to the operation of a building management statement in order for the new units
plan to be registered and take effect (new section 17B(2) of the UTA, clause 45 and also new
section 123D of the Land Titles Act 1925, clause 29). The main provisions on building
management statements are in new Part 11A of the Land Titles Act (clause 29), refer below.
In this situation, the owners corporation is a party to and is bound by the building
management statement (new section 123E(1) of the Land Titles Act (clause 29), further any
alternative rules that the owners corporation may wish to pursue must not be inconsistent
with the building management statement (new section 108(3)(b) of the UTMA, clause 93).

In light of the importance of the building management statement, new section 260(1)(b)
(clause 7) requires the disclosure statement to include a copy of the building management
statement. This requirement can be met by attaching the proposed building management
statement as the definition of building management statement for new section 260 in new
section 260(4) which refers to new section 123D of the Land Titles Act (clause 29) includes
building management statements that have not yet been registered in the land titles
register.
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Requirement for statement about the proposed use of units in the units plan

The uses that an owner can undertake in their unit in a units plan is determined by the
registered units plan. The uses made available to a unit in a units plan is currently
determined by the relevant underlying lease that applied to the land prior to registration of
the units plan. The underlying leases are typically granted with a prescribed list of potential
uses consistent with all of the uses permitted under the Territory Plan. This means that
when a units plan is registered the owner of a particular unit is able to use the unit for an
often extensive range of commercial uses as well as residential uses. Given the range of
uses potentially available to each unit there is the potential for an off the plan purchaser of
a unit to be surprised with an unanticipated change of use in a nearby unit sometime after
the units plan is registered and concerned with the consequent noise or other impacts of
that change of use. For example, a nearby office may change to a gym or restaurant.

In light of the potential for different uses to be implemented in different units it is important
that a buyer have a clear understanding of the potential uses available for each unit in the
proposed units plan. This is obviously of particular relevance in a proposed mixed use
complex. The requirements in new section 260(1)(c) (clause 7) are intended to require this
information to be provided in a clear manner to the buyer through a specific list of all such
uses. New section 260(1)(c) (clause 7) will require the seller to clearly set out all of the
potential uses available to each unit under the relevant lease for the land.

New section 260(1)(c) will also permit the developer, should the developer wish to do so, to
set out any proposed restrictions on the potential uses of a specified unit(s). Such a
restriction is entirely at the option of the developer. The developer may elect to do so if
they consider it necessary to provide a level of reassurance to potential buyers who may be
concerned with noise, traffic, long operating hours or other impacts that certain units will be
restricted to residential or office use or similar. This will in effect permit a developer to
customise the potential uses of parts of the building and provide a level of certainty to
buyers as to any such use restrictions. The developer will be able to implement any such
proposed restrictions through the unit title registration process as set out below. This
measure is considered necessary to permit the developer to address concerns or perceived
concerns as to the potential for different uses to apply in different units.

New section 17(5A) of the Unit Titles Act (clause 44) requires the unit title application to
include a statement about the proposed use of the units including the full list of potential
uses under the lease for the unit and any proposed restrictions related to use for any of the
units. New section 23(1)(b) (clause 48) of the Unit Titles Act requires the notice of approval
for a unit titling application to indicate any restrictions on the use of specified units. This
will permit the approval to reflect any restrictions proposed by the developer under new
section 17(5A) of the Unit Titles Act (clause 44). These restrictions, if any, must in turn be
reflected in the final registered units plan consistent with the following legislation. This
overall process then creates an ability for the developer, should the developer elect to do
so, to guarantee use restrictions for specified units.

The units plan as endorsed by the planning and land authority under existing section 27 of
the Unit Titles Act must include any such restrictions (refer existing section 27(1)(d)). These
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restrictions then form part of the units plan as defined section by 7(1) of the Unit Titles Act.
The units plan as endorsed including these restrictions must then be part of the units plan
lodged for registration in the register of land titles as required by new section 6 of the Land
Titles (Unit Titles) Act 1970, clause 33. Once the units plan is registered the units plan
consists of the registered documents as amended from time to time under existing section
7(2) of the Unit Titles Act.

Disclosure of proposed schedule of unit entitlement for the units plan

New section 260(1)(d) (clause 7) requires the disclosure statement to set out the proposed
schedule of unit entitlement for the units plan. Schedule of unit entitlement is defined in the
Dictionary to the UTA by reference to section 8 of the UTA. Section 8 of the UTA defines
this as “... a schedule indicating (by numbers assigned to each unit) the improved value of
each unit relative to each other unit (the unit’s unit entitlement).” In summary, this is a
statement indicating the value of a unit as built relative to the value of other units. The
value of a unit relative to other unit or the unit entitlement for the unit is important in a
number of ways. For example, it determines the contribution levies payable by the unit
owner to the general and sinking funds under the default methodology for the payment of
such levies and also determines the value of the underlying lease accruing to the unit owner
in the event that the units plan is cancelled.

Given the importance of the unit entitlement value to the nature and value of the proposed
unit being purchased a statement about the proposed unit entitlement schedule is required.
The requirement is for the proposed schedule. Should changes to the likely schedule of unit
entitlement become apparent during or after the construction of the relevant building then

this will need to be updated to the buyer, refer below.

Disclosure of information regarding unit subsidiaries

New section 260(1)(e) (clause 7) requires the disclosure statement to include information
about each proposed unit subsidiary (such as a car park, storage area or courtyard area) and
the potential uses for each subsidiary. This requirement is included as it is important for the
buyer to be aware of the general nature of the proposed subsidiary areas. The precise
location and area of the subsidiary is not required to be disclosed at this stage as this may
not become fully apparent until the relevant building is fully constructed.

Disclosure statement about the potential for and type of easements that may be required
for the units plan

New section 260(1)(f) (clause 7) will require the disclosure statement to include general
information about easements that may apply in the relevant building for the units plan. This
provision is intended to ensure that the buyer is alerted to the possibility of easements
applying. The requirement does not require all of the easements to be spelled out in detail
at the disclosure statement stage as it is not always practical to predict what easements and
what locations may be required for the proposed building for the units plan. It is anticipated
such a statement will make clear the statutory easements regarding physical support,
shelter and protection and utility services that apply as a result of the operation of Division
4.2 of the Unit Titles Act and the potential for other specific easements to apply.
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Disclosure statement about the proposed rules for the units plan

The existing Civil Law (Property) Act requires disclosure of the owners corporation rules that
will apply (existing section 260(2)(a) of the Civil Law (Property) Act). Under the existing
UTMA these rules must be the default rules as set out in schedule 4 to the UTMA (existing
section 106 of the UTMA).

New section 7(1)(f) of the Land Titles (Unit Titles) Act 1970 (clause 34) will permit a
developer to progress and register alternative rules, that is rules that are in addition to the
default rules. Consistent with this, new section 260(2)(g) requires the rules whether default
or alternative rules to be included in the disclosure statement. This recognises, as the
current legislation recognises, that it is essential for the buyer to be aware of the owners
corporation rules that are to apply on establishment of the new owners corporation. This is
because the owners corporation rules set out key ongoing rights and obligations of the unit
owner and occupier and can have an effect on the use of the unit and the common
property.

The requirement for disclosure of the proposed rules is also important for the following
reason. New section 112A of the UTMA (clause 94) requires any “special privilege” of three
months or more in duration to be implemented through an owners corporation rule. A
special privilege is a right of access or use of common property by a unit owner that are in
addition to the rights applying to other unit owners. As a result if the developer proposes
ongoing special privileges to apply in the new units plan this would need to be reflected in
the proposed rules. The requirement for disclosure of the rules will include any such special
privilege.

Also under the Bill the alternative rules must include any methodology for the calculation of
unit owner contribution levies that differ from the default methodology based on unit
entitlements. The importance of the owners corporation rules as currently used and their
expanded role under the Bill make it essential for the rules whether default or alternative to
be included in the mandatory disclosure statement.

Disclosure of methods for working out contribution levies

New sections 260(1)(j), (k) of the Civil Law (Property) Act (clause 7) require the disclosure
statement to include a description of the proposed method for working out the
contributions to be paid by unit owners to the operating funds of the owners corporation,
that is, the general fund and the sinking fund. This requirement recognises that there is
capacity for the owners corporation rules to vary the default methodology for determining
contributions payable. The default methodology for determining contributions payable to
these funds is set out in existing sections 78 and 89 of the UTMA. It is important for the
buyer to be aware of any proposed alternative methodology for contribution levies.

Disclosure of additional matters as may be prescribed in the regulation
New section 260(1)(m) (clause 7) permits the regulation to prescribe additional matters as
matters required to be included in the disclosure statement. This includes additional
matters related to:

e The development approval for the relevant building;

10
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e Design and construction (including the identity of the developer, licensed builder or
design architect);

e Sustainability infrastructure; and

e The provision of utility services.

Schedule 1 to the Bill sets out the initial regulation under new section 260(1)(m), that is the
Civil Law (Property) Regulation 2019.

New section 2 of the Civil Law (Property) Regulation requires the disclosure statement to
also identify:
e The development approval for the relevant building (if this exists);
e Otherwise confirm the development approval status for the building including an
identification of any lodged application for development approval for the building;
e A statement about where the buyer may find further information about the relevant
development approval for the relevant building.

The above information is important for the buyer to understand the development approval
status of the relevant building. This is important as the nature of the building itself and the
proposed units plan may change as a result of the development approval or amendments to
the development approval.

New section 3 of the Civil Law (Property) Regulation requires the disclosure statement to
include information as to whether the relevant units are individually metered for the
purpose of water supply and what facilities if any will be provided for the charging of
electric vehicles.

If the seller fails to provide the required disclosure statement

New section 260(1) of the Civil Law (Property) Act (clause 7) requires the disclosure
statement to be provided to the buyer before the buyer and seller enter an off the plan
contract. New section 260A of the Civil Law (Property) Act (clause 8) addresses the
circumstance where the seller fails to provide the required disclosure statement at the time
required or provides the disclosure statement late, that is some time after the parties enter
into the contract of sale.

New section 260A(2)(a) (clause 8) applies if the seller does not provide the disclosure
statement at all. In this circumstance the buyer may rescind the contract at any time prior
to completion of the contract (eg settlement).

New section 260A(2)(b) (clause 8) applies if the seller does provide the disclosure statement
but does so late. In this circumstance the buyer may rescind the contract but can only do so
within the specified period. If the buyer wishes to rescind the contract in this circumstance,
the buyer must do so within 21 days of receipt of the late disclosure statement.

These provisions reflect the importance of the information required to be conveyed in the
disclosure statement and that the buyer be aware of the matters in the statement before
committing to a purchase of the proposed unit.

11
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Requirements for updates on matters that amount to a change in a “material particular”

General requirements

New sections 260B to 260G (clause 8) apply during the period after the parties enter into a
contract of sale and completion of the contract. This is the period after the seller has
provided the original disclosure statement with the contract of sale as required under new
s260(1) (clause 7). The provisions set out certain requirements and procedures that apply in
the event that circumstances, changes arise with the result that a description in the
disclosure statement ceases to be accurate. New sections 260B to 260G relate to the
requirement of the seller to update the buyer of certain changes and set out what actions
the buyer can take in response.

The requirement to provide updates applies to what the amended Civil Law (Property) Act
refers to as a material change. New section 259 of the CLPA (clause 5) in association with
new section 259A defines this term as a change to a matter in a disclosure statement that is
a “type 1 matter” or a “type 2 matter”. New section 259A defines these terms as follows. It
is important to note that this list includes a change to the provided plans that will or is likely
to affect the use or enjoyment of the proposed unit.

A Type 1 matter — means a material change that is:
o Adecrease in overall floor area of unit (excluding subsidiary) of 5% or more
o A decrease or increase in the unit entitlement estimate of 5% or more
o Adecrease of 10% or more of a courtyard area or balcony area for the unit
o Any other prescribed matter
A Type 2 matter — means a material change that that will or is likely to affect the use or
enjoyment of the unit or the common property, including but not limited to the following:
o Change to plans in disclosure statement that will or are likely to affect the use
or enjoyment of the unit or common property
Change to the proposed rules of the owners corporation
Change to the developer’s estimate of the buyer’s contribution to the general
fund if the change is more than the prescribed amount
o A new easement or easement location not anticipated in the disclosure
statement other than the statutorily implied easements
o A change to development statement that will or is likely to affect the use or
enjoyment of the unit or the common property

New section 260B applies if the seller of an off the plan contract becomes aware of a
material change to a matter set out in the original disclosure statement. The seller must
give the buyer a notice (a disclosure update notice) within a specified period of becoming
aware of the material change. The update notice must be provided no later than 10
working days after the end of the calendar quarter in which the seller first becomes aware
of the material change and in any case at least 21 days prior to completion. The notice must
contain sufficient information for the buyer to assess whether the buyer will suffer
significant prejudice as a result of the change.

12
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The remedies or responses available to a buyer depend on whether the material change
update is provided to the buyer on time and whether the update relates to a type 1 matter
or a type 2 matter.

Disclosure updates in relation to type 1 matters

In the event that a type 1 matter material change occurs and the seller provides the
required disclosure update notice to the buyer on time then the following applies. The
buyer is able to rescind the contract but only if the buyer suffers significant prejudice. If the
buyer elects to rescind the contract the buyer must provide written notice to the seller
within a specified time frame. The notice must be provided within 21 days of the receipt of
the update (new section 260C(2) of the Civil Law (Property) Act). The notice must include a
summary of the significant prejudice suffered by the buyer because of the material change.
If the buyer does not provide the notice within the required time frame the buyer is taken
to have agreed to the change and cannot later elect to rescind on the basis of that change
(new section 260C(4) of the Civil Law (Property) Act, clause 8).

In the event that the seller provides the required update for a type 1 matter but does so late
then the following applies as set out in new section 260D of the Civil Law (Property) Act,
clause 8. The buyer can elect to rescind the contract but must do so by written notice to the
seller within 21 days of receipt of the late disclosure update notice (new section 260D(3)).

In this circumstance, in connection with a type 1 matter, there is no requirement for the
buyer to demonstrate significant prejudice. If the buyer does not provide the notice to the
seller within the required time frame the buyer is taken to have agreed to the change and
cannot later elect to rescind on the basis of that change (new section 260D(3) of the Civil
Law (Property) Act, clause 8).

In the event that the seller fails to provide the required update for a type 1 matter material
change at all, and the buyer finds out about the change by alternative means then the buyer
can rescind the contract by written notice at any time prior to completion (new section
260F(2) of the Civil Law (Property) Act, clause 8).

The right of the buyer to rescind the contract if the buyer is not alerted to a type 1 matter
material change or is alerted to the change late is consistent with the significance of type 1
matters. The material changes identified as type 1 matters are considered to be of
particular importance in that they present a particularly significant risk of amounting to a
change that results in significant prejudice. Whether this is actually the case in a specific
instance will depend on the circumstances of the buyer including the nature of the
proposed unit and the contract of sale. It is important that the buyer be informed of such a
change in a type 1 matter in order to be able to make an assessment as to whether the
change will cause the buyer to suffer significant prejudice. If the buyer is not made aware of
such an important change, this lost opportunity to review the matter is in itself a significant
impost. For these reasons a failure to provide an update on time for a type 1 matter results
in the right of the buyer to rescind the contract.
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Disclosure updates in type 2 matters

In the event that a type 2 matter material change occurs and the seller provides the
required disclosure update notice to the buyer then the following applies as set out in new
section 260E of the Civil Law (Property) Act (clause 8). The buyer is able to rescind the
contract but only if the buyer suffers significant prejudice. If the buyer elects to rescind the
contract the buyer must provide written notice to the seller within a specified time frame.
The notice must be provided within 21 days of the receipt of the update (new section
260E(2) of the Civil Law (Property) Act). The notice must include a summary of the
significant prejudice suffered by the buyer because of the material change. If the buyer
does not provide the notice within the required time frame the buyer is taken to have
agreed to the change and cannot later elect to rescind on the basis of that change (new
section 260E(4) of the Civil Law (Property) Act, clause 8).

The above applies irrespective of whether the disclosure update notice is provided within
the time frame required or is provided late. If no update is provided at all then the buyer
can rescind the contract at any time.

Seller must notify the buyer of the registration of the units plan

New section 260G(1) (clause 8) requires the seller to provide the buyer with a copy of the
registered units plan and if alternative rules were registered, a copy of the alternative rules.
New section 260G(2) provides that the buyer is not required to complete the contract until
21 days after receipt of the registered units plan and alternative rules. The provision of this
information to the buyer is necessary to permit the buyer to assess whether there have
been any material changes in relation to these matters that the buyer has not been alerted
to as required by new section 260B (clause 8). This information is necessary for the buyer to
be able to exercise a right of rescission should this become apparent.

Evidentiary burden

New section 260H (clause 8) applies in any legal proceedings related to an off the plan
contract. In any such proceedings the onus of proving that the disclosure statement and
required updates were provided on time rest with the seller.

Transitional provisions for disclosure statements
New Part 5.6 of the Civil Law (Property) Act (clause 20) sets out transitional provisions in
relation to the new disclosure statement requirements. New section 511 applies in
connection to:
(a) off the plan contracts entered into before 1 July 2021
(b) off the plan contracts entered into after 1 July 2021 but in relation to a proposed
units plan that is subject to another separate contract with another buyer and that
separate contract was entered into prior to 1 July 2021.

In the above cases, the new disclosure statement requirements do not apply to the
contract, subject to the following exceptions. In the above cases, the existing division 2.9.2
applies as in force before the commencement day applies. The commencement day is the
day that section 20 (clause 20) of the Amendment Act commences.
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The first exception to the above transitional rule is as follows. New section 260G (clause 8)
will apply to all existing contracts on and from commencement day. New section 260G
requires the seller to provide to the buyer a copy of the registered units plan and if any
alternative rules are to apply a copy of the registered alternative rules. New section 260G
applies with the effect that the buyer is not required to complete the contract until 21 days
after receipt of the registered units plan and alternative rules.

It is important for new section 260G to apply to existing contracts from commencement as
the information required to be conveyed under new section 260G is necessary to provide
formal confirmation that the correct legislative regime (the existing legislation or the Civil
Law (Property) Act as amended) has been complied with. It is also important this be
confirmed to the buyer prior to completion. For example, if a mistake has been made and
the seller has registered alternative rules contrary to the transitional provisions then the
buyer should be made aware of this. In this event, the registration of the alternative rules
will constitute a change and the buyer may be able to rescind the contract if the change
results in significant prejudice to the buyer under the provisions of the existing section
260(4) of the Civil Law (Property) Act.

The second exception to the above transitional provisions is as follows. New section 511(3)
(clause 20) provides that the new disclosure statement provisions apply to an existing
contract in the event that the seller gives the buyer a disclosure statement consistent with
the requirements of new section 260(1) (clause 7). In this event, the new disclosure
statement laws apply to the contract. Importantly, in this situation the disclosure statement
provided by the seller would have been provided late, that is, contrary to the requirement in
new section 260(1) that the disclosure statement be provided before the contract of sale is
entered into and not after. As a result of the late provision of the disclosure statement, new
section 260A(2) applies (clause 8) with the effect that the buyer will have the right to
rescind the contract within 21 days of receipt of the disclosure statement.

Regulatory impacts on sellers

The new requirements related to disclosure statements and requirements for updates as to
material changes represent additional requirements that are imposed on sellers. This
includes the additional content required to be disclosed prior to entering into a contract for
sale and new specific time frames for providing updates. There are also new rights of the
buyer to rescind the contract irrespective of significant prejudice in cases where the
required disclosure statement is not provided or provided late or in relation to type 1
matter material changes where the required update is not provided or provided late.

To the extent that these measures involve an additional impost, the impost is considered
reasonable and reasonably necessary to ensure that buyers are sufficiently informed and
able to consider their position should the nature of the proposed unit significantly change
from the initial description in the disclosure statement. In this context it is relevant to note
that the CLPA already requires the disclosure of prescribed information and already includes
ability for the buyer to take action if the disclosed information is departed from and the
buyer is significantly prejudiced. In addition, the required information is information is of a
type that could reasonably be expected to be typically provided by the seller in any event to
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ensure that the buyer is aware of the key features of the proposed unit. To the extent that
the new requirements result in improved information and improved timeliness in the
provision of information, this is to the effective operation of the overall market including
both buyers and sellers.

Alternative owners corporation rules

The Bill includes additional flexibility in the development and amendment of owners
corporation rules. Existing legislation requires new units plans to adopt a standard one size
fits all set of owners corporation rules. The default rules are set out in Schedule 4 of the
UTMA and applied under existing section 106 of the UTMA. Under existing section 260(2)(a)
of the Civil Law (Property) Act the default rules must be attached to a contract of sale for an
off the plan purchase.

This one size fits all approach presents practical challenges. The proposed units plan and
relevant building may have particular features that point to a need for particular non-
standard rules. There may be a wish for example to distribute ongoing building operation
costs in a particular manner. For example it may be considered appropriate for the cost of
commercial waste collection that can be separately identified to be made payable by
commercial unit owners only. There may be a need for particular rules as to the use of
common property such as a swimming pool or barbecue area. Under the current legislation
it is not possible for the seller to put forward particular rules to address such matters in the
contract of sale and the units plan must be registered with the default rules which cannot
be changed during the development control period.

The Bill will permit the developer to adopt alternative owners corporation rules that are
tailored to the particular requirements and features of the new site and building. Any such
alternative rules will need to be included in the required disclosure statement to be
provided to the buyer prior to entering into a contract of sale for the purchase of a
proposed unit (new section 260(1)(g), clause 7). The rules including the alternative rules will
be able to be registered in the land titles register at the time of registration of the units plan
(new sections 6(2)(f), 27 of the Land Titles (Unit Titles) Act 1970).

Buyers will receive information about any proposed alternative rules as a part of the
disclosure statement the developer has prepared and provided in the contract for sale. The
ability to adopt alternative rules is consistent with NSW legislation under the Strata
Schemes Management Act 2015.

As a consequence of this new measure, a number of related new provisions are to apply to
set out the key requirements or parameters for alternative rules. The related measures are
as follows. The alternative rules must meet all of the requirements set out in new section
108(3) of the UTMA (clause 93). This includes the requirement that the rules, among other
requirements:

e be not inconsistent with the UTMA or another Territory law;

e be not harsh, unconscionable or oppressive;

e be not incompatible with a human right under the Human Rights Act 2004;
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e be not inconsistent with the other requirements set out in new section 108(3) of the
UTMA.

Further, the rules must not be inconsistent with any requirements as prescribed in the Unit
Titles (Management) Regulation 2011 (new section 108(6) of the UTMA, clause 93). The bill
includes an initial regulation provision in this respect.

New section 7B of the UTMR (clause 135) provides that the alternative rules may only
amend rule 1.4, 1.5, 1.6 of the default rules, in other words the rules of the owners
corporation must include without change all of the default rules other than rule 1.4, 1.5, 1.6.
The balance of the default rules that are required to apply are considered to be rules that
should apply at the start of a units plan irrespective of the nature of the proposed units
plan. This is because the balance of the default rules deal with core matters such as the
requirement to not unreasonably interfere with the use or enjoyment of a unit or common
property.

The Bill also includes a provision that will permit the rules of an owners corporation to be
amended in certain circumstances during the developer control period after registration of
the units plan. The existing legislation prohibits changes to the rules during the developer
control period (section 33(1)(b) of the UTMA). Developer control period is the period
commencing on the establishment of the units plan and ending on the day people other
than the developer hold one third or more of the units in the units plan (Dictionary to the
UTMA). New section 33A of the UTMA (clause 69) will permit the owners corporation
during the developer control period to apply to ACAT for authorisation of a change to the
rules of the owners corporation. ACAT may authorise a change to the rules during this
period if satisfied that the proposed change is fair in the circumstances (new section 33A(5)
of the UTMA, clause 69). This new flexibility will permit an owners corporation to revisit an
alternative rule if the rule results in unforeseen difficulties. The revisiting of the rule will
only be possible with the authorisation of ACAT. It is anticipated that in assessing whether
the change is fair that ACAT will take account of the nature of the difficulty and the interests
of all unit owners.

The default rules under the existing UTMA are set out in schedule 4 of the UTMA. The Bill
relocates the default rules to the UTMR (new section 106, clause 90 and definition of default
rules in the UTMA Dictionary, clause 126). This is intended to provide the flexibility to
readily adjust the required default rules consistent with changing community needs and
industry practices. This relocation is also consistent with new ability for a new owners
corporation to adopt alternative rules.

Transitional provisions apply in relation to the ability to make alternative rules. New section
511(1) of the Civil Law (Property) Act (clause 20) provides that the new disclosure statement
provisions including the ability to set out alternative rules with the contract of sale do not
apply contracts of sale entered into prior to the transition date of 1 July 2021 subject to the
following. In the event that the seller gives the buyer a disclosure statement consistent with
the requirements of new section 260(1) of the Civil Law (Property) Act (clause 7). In this
event, the new disclosure statement laws apply to the contract including the ability to set
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out proposed alternative rules. Importantly, in this situation the disclosure statement
provided by the seller would have been provided late, that is, contrary to the requirement in
new section 260(1) that the disclosure statement be provided before the contract of sale is
entered into and not after. As a result of the late provision of the disclosure statement, new
section 260A(2) applies (clause 8) with the effect that the buyer will have the right to
rescind the contract within 21 days of receipt of the disclosure statement.

Building management statements and building management committees

This proposed measure applies to the scenario where there are a number of leases (stratum
leases) in the one building, for example a building with five levels and a separate lease for
each level. Currently, there is no statutory provision setting out governance requirements
for the building as a whole. There is the Community Title Act 2001, however this legislation
is designed for the governance of a broad estate with a number of buildings and significant
shared open spaces and facilities rather than the governance of a single building or building
complex. This situation contrasts with legislation in NSW where there is specific provision
for the governance of such buildings in the form of building management statements and
building management committees. The lack of a statutory mechanism means that such
matters as access to and maintenance of common property, maintenance of the building as
a whole (e.g. painting, lifts etc.) must be left to contractual arrangements and easements.
These arrangements can be difficult to administer and complications arise when leases are
sold as contracts need to be renegotiated with new owners, leading to potential conflict and
uncertainty regarding responsibilities for the management and maintenance of the building.
The proposed measures are to adopt building management statements and related
provisions similar to NSW legislation under the Strata Schemes Development Act 2015 (refer
Division 1, sections 99 to 105). These reforms chiefly involve amendments to the Land Titles
Act 1925 with related amendments to the Planning and Development Act 2007 and Unit
Titles Act 2001.

The Land Titles Act 1925 provides for the registration of title to land in the ACT including
other purposes for dealing with titles of land in the ACT. The Bill includes key amendments
which include the introduction of Building Management Statements (BMS). The purpose of
a BMS is to provide an overarching statement setting out the binding governance and
management arrangements for the building and will operate in perpetuity throughout the
life of the building. This will provide for improved governance and certainty for the whole of
the building in the context of multi-level buildings. A BMS may apply where there is more
than one Crown lease issued for the building, however they will be compulsory if at least
one of the leases within the building will be a registered units plan under the Unit Titles Act
2001 (new section 17B, clause 45).

To facilitate the introduction of the BMS, the Land Titles Act 1925 will adopt new Part 11A,
clause 29). These provisions set out the registration and effect of the BMS, formal
requirements the statement must include, requirement to form a building management
committee and ability for the amendment of a BMS.

If a BMS applies to a building, new section 123D (clause 29) will require the registration of

the BMS on all applicable leases and effectively forms part of the conditions of the lease.
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Each lessee is a party to the BMS, including the owners corporation for any units plan in the
building (new section 123E(1)). While not compulsory if there is no units plan within the
building, existing multi lease buildings can opt in to adopting a BMS should all lessees
unanimously agree to do so.

Methodology for contribution levies

The Bill will introduce reforms to allow better flexibility for owners corporation to
determine contributions paid by owners to apportion costs more equitably on use. Levies
paid by owners are determined using their unit entitlement (market share) to calculate their
share of the contributions required to finance the funds of the owners corporation. This is
an effective method for single use multi-residential complexes, but may not suit mixed-use
complexes due to the often varied use of common facilities in these developments. To
change the method of contribution, an unopposed resolution is currently required. This
means that a single vote can effectively veto a proposal for change. This can prevent
agreement on the changes necessary to apportion cost more equitably on use.

In conjunction with amendments to how contributions methods can be determined, the Bill
will also amend the threshold for special resolutions. Special resolutions are currently
required for relatively more significant matters, such as changes to the rules of the owners
corporation. Distinct from the ACT, other jurisdictions typically require 75% of owners to
agree for a special resolution to pass. The current requirement in the ACT to pass a special
resolution is for less than one-third of the total number of votes (including proxies) can be
cast against the motion. The Bill will amend this requirement to bring the ACT into
alignment with NSW, QLD and Victoria, with a higher threshold to permit certain resolutions
that currently require an unopposed vote to be addressed through a special resolution.

Reforms in this area chiefly involve amendments to the Unit Titles (Management) Act 2011,
which provides for the governance, management and administration of units plans in the
ACT.

The Bill will amend the voting threshold for special resolution from less than one-third to
not more than one-quarter of votes can be cast against the resolution (amended schedule 3,
part 3.2, section 3.16(1), clause 117). To avoid voting irregularity, this new provision will
only apply to a units plan with more than three members (amended schedule 3, part 3.2,
section 3.16(1), clause 117). In the circumstance of a units plan with 2 or 3 members, the
special resolution requirements will remain unchanged at no more than one-third (amended
schedule 3, part 3.2, new section 3.16(1A), clause 117).

In accordance with the changes to the special resolution voting thresholds, the Bill changes
the resolution required to determine a new method for the calculation of contributions for
the general and sinking funds from unopposed to special (amended section 78(2)(b) (clause
80) and amended section 89(2)(b), clause 83). If an owners corporation changes the
method of contributions via a special resolution, it is taken to be an amendment of the rules
and must be registered (new section 108(5), clause 93).

In connection with the new voting thresholds for determining new methods, the Bill

requires that the methodology determined under the resolution to be just and equitable
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and take into account several key elements to justify its use . This includes the structure of
the units plan, the nature of the buildings (including features and characteristics of the units
and common property), what the units are used for and how any burden on a unit reflects
with the use of that unit (amended section 78(3)(a) of UTMA (clause 81) and amended
section 89(3)(a) and (b) of UTMA (clause 84)).

The Bill also provides for the ability to seek ACAT review if a dispute arises relating changes
to the method of contribution (new section 128(1)(d)). To provide a measure of certainty in
the ongoing operation of contribution levies, the Bill requires that an application to ACAT to
review a rule changing the method of contributions must be made within three months of
the day the resolution was passed (new section 127(2), clause 99). ACAT will have the
ability to determine if the methodology is not just and equitable (amended section
129(1)(e)(iv), clause 100) and declare the rule invalid (new section 129(2A), clause 102).

The keeping of pets in a units plan

There are a number of measures in connection with the keeping of animals in a unitin a
units plan. These measures are intended to make it easier to keep pets in a unit in a units
plan and make the rules around the processes for obtaining permission to keep a pet
simpler and more practical. These measures are supportive of the direction of recent
amendments to the Residential Tenancies Act 1997 through the Residential Tenancies
Amendment Act 2019.

The reforms in this area chiefly involve amendments to the Unit Titles (Management) Act
2011 as well as related amendments to the Unit Titles (Management) Regulation 2011 and
the Residential Tenancies Act 1997.

The current requirements as to the keeping of an animal in a unit are set out in existing
section 32 of the UTMA. Under this section a unit owner or occupier must seek and obtain
the prior consent of the owners corporation before keeping an animal in a unit. This
requirement for prior consent cannot be removed by the making of an owners corporation
rule. This presents difficulties for an owners corporation who may wish to adopt a more
“pet friendly” approach and have a standing arrangement where pets are permitted without
the need for individual, case by case consent.

New section 32 of the Bill addresses this difficulty by permitting the owners corporation
rules to determine whether individual consent is required. The owners corporation will be
able to adopt a “pet friendly rule” to the effect that pets can be kept without prior
permission. If such a rule is adopted then the pet can be so kept provided any applicable
conditions are complied with (new section 32(1)(b) of the UTMA (clause 63).

The new provisions do not compel an owners corporation to have a “pet friendly rule” as
described above. The owners corporation may elect to retain the current approach which is
to require the prior permission of the owners corporation for the keeping of a pet. The
existing requirement that the owners corporation not unreasonably withhold consent and
not impose unreasonable conditions is retained (new section 32(3A) of the UTMA, clause
64). The Bill makes a number of reforms to improve the practical operation of this
requirement and to ensure that the occupier is fully informed as to the reasons for decisions
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made. These measures as set out in new section 32(3) of the UTMA (clause 64) include the
requirement for consent decisions to be in writing including, if the decision is to refuse,
consent the reasons for refusal. The consent decision must also set out any conditions
applying. The owners corporation is able to delegate this decision making role to the
executive committee (new section 32(3)(b), clause 64) if considered necessary to make the
decision making process more practical, efficient. If no decision is provided to the
owner/occupier within three weeks of application, then consent is deemed to have been
granted (new section 32(3)(c) of the UTMA, clause 64).

In addition, the Bill makes it clear that a prospective occupier is able to seek and obtain the
prior consent of the owners corporation. This means that a person who has signed a
residential tenancy agreement but has yet to commence the tenancy or move into the unit
can still seek the required permission of the owners corporation to keep a pet in the unit.
This will assist a prospective tenant to plan ahead and determine whether consent is
granted prior to moving in.

Transitional provisions apply in the case of keeping pets in a unit. New section 170 of the
UTMA (clause 104) effectively provides that the existing position in connection with the
keeping of an animal applies during a transition period after commencement of the
amendment Act. The transition period lasts until the day after the second annual general
meeting following commencement. After this transition period a new default pet friendly
rule will apply which permits the keeping of pets subject to conditions and without the need
to obtain prior consent. This rule is rule 1.5 of the default rules set out in new schedule 1 to
the UTMR (clause 137). If the owners corporation does not wish to take up the default rule
on pets at the conclusion of the transition period, the owners corporation may elect to
make a new rule by special resolution during the transition period to the effect that the rule
1.5 does not apply and as a result the consent the consent process in new section 32(1)(b)
of the UTMA (clause 63) will apply.

The Bill also makes provision in connection with assistance animal. The term assistance
animal is defined in a new definition in the Dictionary to the UTMA (clause 125) by
reference to section 5AA of the Discrimination Act 1991. New section 32(1)(a) of the UTMA
(clause 63) makes it immediately clear that prior permission is not required for an assistance
animal. This provision is consistent with the operation of the Discrimination Act. The rules
of the owners corporation will be able to provide that the owners corporation may request
evidence confirming the status of the relevant animal as an assistance animal. New default
rule 1.6 of the default rules set out in new schedule 1 to the UTMR (clause 137) is to this
effect.

New requirements regarding physical integrity and maintenance of buildings

When a new development is completed, the developer has specific knowledge and
information regarding the capital items and construction of the building. While there are
current obligations for developers to deliver information to the owners corporations at the
first AGM, this is limited and may not provide the necessary information to owners to help
with the long term maintenance of the building. The Bill will introduce improved provisions
to help owners have a better understanding of what equipment, systems and items have

21

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



been used in the building through the new requirements for a maintenance schedule. This
schedule will outline information, warranties and as well as relevant documentation to help
owners corporation be aware of and understand the maintenance requirements in the
building to ensure safe and long term operation of these items.

Reforms in this area chiefly involve amendments to the Unit Titles (Management) Act 2011
and Unit Titles (Management) Regulation 2011.

The Bill will introduce new requirements under the Unit Titles (Management) Act 2011 for a
developer to prepare a maintenance schedule for the common property (new section
24(1)). The maintenance schedule must be given to owners corporation at the first annual
general meeting (AGM) of the owners corporation after (sechedule3, part 3.1 new section
3.4(ca).

The maintenance schedule is not binding on the owners corporation, but it puts them on
notice of the maintenance requirements for common property so they are aware of and
maintain capital items. The things that must be included in a maintenance schedule include
items such as fire safety systems, security access systems, air conditioning, heating and
ventilation as well as amenities such as swimming pool. These are set out in Section 4A of
the UTMR.

The Bill also requires existing unit plans to develop a maintenance schedule following a
transitional period, that is from commencement to the day after he second annual general
meeting of owners corporation (new section 168, clause 104). New section 24A of the
UTMA introduces the requirement for existing unit plans to implement a maintenance plan
for their owners corporation. While existing buildings already have a working knowledge of
what items in their building require regular maintenance or repair, the requirement to
create a maintenance schedule for existing units plans will provide an additional measure
for units plans to track and deal with ongoing maintenance requirements.

Proposed reforms will apply in relation to an owners corporation voting on a motion related
to defective building work. New section 3.21A of schedule 3 to the UTMA (clause 119)
means that the developer for the units plan will not be able to vote on such a motion other
than with the approval of a special resolution or authorisation by ACAT. This measure is
intended to reduce the potential for a vote on this matter to be compromised due to a
conflict of interest and as such is supportive of the right to a fair trial (section 21 HRA). This
measure does impact on the right of the developer to vote in this situation but this impact is
reduced to an extent by the fact that the developer can apply to ACAT for an authorisation
to permit the developer to vote on the matter and ACAT can so authorise if satisfied that
the developer was not responsible for the defect or that barring the developer would
otherwise be unreasonable taking into account the interests of the unit owners and the
developer. This measure will permit the developer to vote on matters of building defects,
for example, if able to demonstrate they were not responsible for the defective work and
want to join the owners corporation in seeking a remedy from the responsible party. For
example, if the defect relates to waterproofing undertaken by a third party that affects all
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units, the developer/builder may want to be a party to proceedings with the owners
corporation in seeking a remedy against the third party.

Amendments and new requirements for special privileges for use of common property
The common property is an important element of all units plan in the ACT. Its use and
access to the amenities are often a key feature that attract buyers and occupiers to live or
work within a particular building.

The owners corporation is responsible for the management of the common property, and
from time to time, may need to grant a special privilege to a unit owner or occupier to use
the common property for a specific function sometimes in connection with outdoor eating
and drinking establishments.

Under existing section 22 of the UTMA, the owners corporation can grant a special privilege
to a unit owner or occupier to allow the use of the common property for a particular
purpose. However, current provisions do not expressly provide for the special privileges to
be subject to conditions or limitations on any approvals granted. Further, there are no
current requirements to have these approvals recorded other than in the meeting minutes,
meaning that evidence of any special privileges granted some years ago may no longer be
readily available if the records have been misplaced or otherwise lost. For these reasons it
is sometimes difficult for a buyer to establish whether a special privilege exists, where it is in
use and how it may affect them. New sections 22, 112A and 112B of the include a number
of measures to establish a more practical process for the granting, management and
recording of special privileges within units plan as well as how they are disclosed.

New section 112B of the UTMA (clause 94) now requires the granting of a special privilege
to be approved by a special resolution of the owners corporation and registered as a rule (a
special privilege rule). The owners corporation must include any maintenance requirements
as a part of the special privilege rule to ensure the area of the common property is properly
maintained (new section 112A(2) and (3), and can also specify a period for which the special
privilege rule will have effect (new section 112A(4)). A special privilege rule must be
granted in writing and must be registered as a rule in the land titles register in order for it to
take effect as required by section 108A of the UTMA (clause 93), unless the special privilege
is for a period of less than 3 months (new sections 22, 112A of the UTMA clauses 59, 94).

As a special privilege may involve ongoing maintenance obligations on the grantee unit
owner, the special privilege requires the consent of both the owners corporation and the
grantee (new section 112B(5), clause 94). Registration of a special privilege rule in the land
titles register guarantees an ongoing record of the special privilege is maintained for future
reference and will also mean prospective buyers will be informed in their contract for sale of
what special privileges have been registered in the units plan.

The new provisions permit a developer to create a proposed special privilege rule prior to
registration of the units plan if required. Any such proposal will need to be disclosed in the
set of proposed rules that must be disclosed to the buyer with the required disclosure
statement consistent with new section 260(1)(g) of the Civil Law (Property) Act 2006 (clause

23

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



7). Prospective buyers will then be aware of any special privileges that will exist in the units
plan once it is registered.

Consistent with these measures, the amendments to the UTMA include:

e ability for the owners corporation to apply to ACAT for relevant orders to enable the
owners corporation to proceed if a grantee unreasonably withholds consent for
making a special privilege (amended section 128(1), clause 99); and

e ability for a grantee to apply to ACAT if the owners corporation has unreasonably
withheld consent to grant a special privilege, imposed unreasonable maintenance
requirements (amended section 128(2), clause 99).

Transitional provisions have been provided in the Bill to assist in owners corporations with
adapting to the new requirements for special privileges as well as ensure a consistent
approach for applying any alternative rules that include a special privilege rule in new
developments. New section 167 (clause 104) of the UTMA is a transitional provision that
preserves existing special privileges already made under existing section 22 of the UTMA.
Under new section 167 existing special privileges are preserved until the transition date of 1
July 2021. In order for an existing special privilege to continue beyond this date, it will need
to be made again and consistent with the requirements of new section 112A including
registration of the special privilege as a rule of the owners corporation.

Administrative reforms relating to voting and owners corporation procedures

The Unit Titles (Management) Act 2011 provides for the legislative requirements for
managing a registered units plan in the ACT. It outlines the governance, management and
administrative obligations as well as the rights and responsibilities of the owners
corporation, executive committee, owners and occupiers. The Bill includes a number of
amendments and new requirements to improve the equity and efficient management of
units plans.

These reforms in this area chiefly involve amendments to the Unit Titles (Management) Act
2011 with supporting amendments to the Land Titles (Unit Titles) Act 1970. The Bill includes
a number of amendments to administrative procedures. These include in summary the
following changes.

There are certain measures in connection with proxy votes. The allocation of proxy votes
will be restricted to avoid voting outcomes being unfairly influenced, and prevent “vote-
stacking”, where one owner accrues multiple proxy votes to pass or oppose a motion for
their own benefit. Proxy votes will now be restricted to only 1 proxy vote per person in a
units plan of up to 20 units, or no more than 5% of the total number of units in a units plan
of more than 20 units (Schedule 3, part 3.3, new section 3.26(4), clause 121). The intention
is for this measure to be supported by a new approved form will also be created to provide
owners corporation with a document that contains clear instructions on the appointment
and validity of proxy votes.

The Bill introduces the ability for the owners corporation and executive committee to hold
and permit attendance at meetings other than in person. This amendment provides a
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measure of flexibility for attendees who wish to participate in meetings but are unable to be
physically present. The Bill will permit meetings to be conducted via methods such as
phone or internet, with users of this method being considered present for the purpose of
the meeting and establishing quorum (new section 2.8(3) and (4), clause 111 and Schedule
3, part 3.1, new section 3.1 (2) and (3), clause 112). The Bill will also permit online voting or
voting by email for a meeting of the owners corporation if authorised by the owners
corporation (new section 3.31A(1) of schedule 3 to the UTMA, clause 122). Any such
method for voting must be consistent with requirements set out in the relevant regulations
(new section 10 of the UTMR, clause 136).

To improve transparency and record keeping, the Bill includes changes to what information
must be recorded in the minutes of the meetings held by the executive committee and
owners corporation (Schedule 2, part 2.1, section 2.1(1)(c), clause 105). The minutes must
now record further information such as attendance, proxies and absentee votes as well as
details of the resolutions. The executive committee will be required to distribute, or make
available, copies of the minutes to owners within 14 days after the meeting (Schedule 2,
part 2.1, new section 2.1 (1)(g), clause 106). The Bill also amends the period that records
must be kept by the owners corporation from 5 years to 7 years (Schedule 2, part 2.1,
section 2.1(2), clause 108). This extended period is commensurate with the importance of
such records to unit owners and prospective purchasers of units.

Where a units plan has more than 100 units, or an annual budget of more than $250,000,
the owners corporation will be required to complete an audit prior to each annual general
meeting (Schedule 2 part 2.1, new section 2.1(1)(g), clause 106). The audit must be
presented at the AGM (Schedule 2, part 2.1, section 2.2(1), clause 110). The purpose of this
is to provide surety to owners corporations that the finances are being managed in
accordance with decisions and minimise the risk or perceived risk for the mismanagement
of funds.

The amendments to the UTMA remove the need for the execution of documents by the
owners corporation to be evidenced through a common seal. New sections 9(2)(b) and 9A
of the UTMA (clauses 55, 56) permit an owners corporation the option of making use of a
common seal or alternatively by signature of two members of the executive committee.
This option is consistent with the requirements for companies under the Corporations Law.

Offence and compliance provisions in the Bill generally

The Bill has no impact on current offence provisions, including strict liability offences.
Amendments which impose additional compliance requirements on owners corporations or
developers are administrative in nature, intended to improve the governance and
management of units plans in general.

Human rights

The Bill supports several human rights under the Human Rights Act 2004 (HRA). To the
extent that any provision of this Bill limits human rights, the limitation is reasonable and
justified.
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A number of measures in the Bill potentially engage or possibly engage right to privacy and
reputation (section 12 HRA). This right includes, among other things, the right of a person
to not have their home interfered with unlawfully or arbitrarily.

Voting on contribution levies - right to privacy and reputation (section 12 HRA) and right to a
fair hearing (section 21 HRA)

Existing sections 78(2), 89(4) of the UTMA sets out the default methodology for determining
the general fund and sinking fund levy contributions that are payable by each unit owner.
These are funds used for the overall operation and maintenance of the relevant buildings
and funds required for necessary major renovations. In practice, owners corporations levies
are typically paid on a quarterly basis but could be paid, for example, on an annual basis.

The default methodology for determining contribution levies is to determine the amount
payable for each unit as a “proportional share” of the total general fund contribution. The
term “proportional share” is defined in the Dictionary to the UTMA. The Dictionary
indicates that the proportional share corresponds to the unit entitlement of the relevant
unit relative to all unit entitlements.

Existing sections 78(2)(b), 89(2)(b) permits the default methodology for determining
contributions payable to be modified. Under this legislation, the modification can only be
made by an unopposed resolution. The modification once made can only be amended by an
unopposed resolution and can only be revoked by a special resolution (existing sections
78(4), 89(4)). This requirement has the effect that a single vote, a single unit owner can
veto any and every proposal to alter the methodology for determining contribution levies.

New sections 78(2)(b) and 89(2)(b) of the UTMA (clauses 80, 83) have the effect that the
default methodology can be modified by the passing of a special resolution (rather than the
existing requirement for an unopposed resolution).

The new voting requirements for a special resolution are set out in amended section 3.16(1)
of schedule 3 of the UTMA (clause 116). For an owners corporation with four or more
members a special resolution is a vote of owners corporation members that is a majority
with no more than one quarter of the votes cast opposing the resolution.

A number of requirements apply to changes to the contribution levy methodology. A
special resolution to change the methodology for determining contribution levies must be
fair taking into account the matters listed in new sections 78(3)(a) (clause 81), 89(3)(a)
(clause 84). The factors that must be taken into account include:

e The structure of the unit plan;

e Nature of the unit plan building;

e Purpose for which units are used including likely impact on common property;

e Extent to which the change imposes a burden on a unit commensurate with the use

of the unit.

A special resolution to modify the default methodology for determining contributions
payable to the general fund is taken to be an amendment of the owners corporation rules
(new section 108(5) clause 93). Under new section 108A (clause 93) an amendment of the
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owners corporation rules takes effect from the date that it is registered in the land titles
register or such later date as may be specified in the amendment.

A unit owner can apply to the ACAT for review of a special resolution that modifies the
default methodology for determining contributions (new section 127(1)(d) (clause 99).
Following such an application ACAT can declare that the modification is invalid on the basis
that it is not fair (new section 129(1)(e)(iv) clause 100).

It is arguable that the above changes to voting requirements for altering the methodology
for contribution levies impacts on the right to privacy and reputation (section 12 HRA)
including the right of a person to not have their home interfered with unlawfully or
arbitrarily. This right is arguably impacted on as it could mean that a unit owner whose unit
is their home will cease to have a veto say over proposed changes to the methodology for
determining contribution levies. The unit owner may as a consequence be required to pay
an increased contribution levy that could impact on the ongoing enjoyment of a home and
conceivably impact on the financial ability to remain in the home.

It is also arguable that this change could impact on the right of the unit owner to take partin
public life (section 17 of the HRA). This is because the change alters voting requirements
and effectively removes the ability of a single unit owner to veto a proposed resolution to
change the methodology for determining contribution levies.

To the extent that it could be said that these measures do impact on these two human
rights, the measures are reasonable and proportionate taking into account the following
factors.

This measure is reasonable in part given the nature of the right affected. The right affected
is the ability of a single unit owner to veto a proposal for a new methodology for
determining contribution levies. This voting power is significant for individual unit owners.
However it is not a right without negative consequences. The existing right means that the
wishes of a 75% or more majority of unit owners may not be able to be realised if such a
veto right is exercised.

This measure is reasonable given the importance of the purpose of the limitation. The
measures will remove the ability of a single or small minority of unit owners to veto
proposals to change the methodology for determining contribution levies. Under existing
legislation such a veto vote can prevent a new methodology irrespective notwithstanding it
is widely supported as fair and equitable. This is in itself an inequitable situation. The
amendments will permit an owners corporation to adopt what is perceived as a more
equitable approach to the determination of contribution levies, where such an outcome is
sought by 75% or more of unit owners.

The measure is also reasonable and proportionate given the nature and extent of the
limitation. The proposed amendments will not remove the ability of a unit owner to vote on
a resolution proposing a new contribution levy methodology. The amendments will still not
permit a change unless the proposal is approved by 75% or more of unit owners who vote
on the resolution. The amendments will also be accompanied by a number of requirements
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and checks reflecting the need for any new methodology to be equitable. As noted above,
the new methodology must be fair taking into account the prescribed matters. Further, a
unit owner will be able to apply to ACAT for review of the new methodology. In making this
assessment, it is anticipated that ACAT will consider the requirement for the resolution to
be fair taking into account the factors listed in section 78(3)(a) (clause 81) or as listed in
section 89(3)(a) (clause 84) as applicable. Further any such amendment would also be able
to be challenged in ACAT on other bases as set out in new section 127(1)(d), (e) clause 99.
These other bases include the ability to challenge the amendment on the basis that the
outcome:

e is harsh, unconscionable or oppressive (new section 127(1)(b) clause 99, new section

108(3) clause 93)
e Incompatible with a human right (new section 127(1)(b), new section 108(3))
e Inconsistent with the UTMA or another Territory Law (new section 108(3)(a)).

The measure is also reasonable and proportionate given the relationship between the
limitation and its purpose. The intent is to remove the existing ability of a single unit owner
to veto all proposals for a new methodology for determining contribution levies but to
retain requirements so that any new methodology is supported by a clear majority of unit
owners. The proposed amendments achieve this purpose. This purpose could not be
achieved without legislative amendment, there are no less restrictive means reasonably
available to achieve the purpose the limitation seeks to achieve.

In light of the outcome achieved and the accompanying requirements and rights of ACAT
merit review, it is considered that this measure is reasonable and proportionate.

The keeping of assistance animals in a unit - right to equality before the law (section 8 HRA)
The existing UTMA requires a unit owner or occupier to obtain the permission of the owners
corporation prior to keeping an animal in the unit (section 32 of the UTMA). The consent of
the owners corporation cannot be unreasonably withheld (section 32(3) of the UTMA). The
consent may be subject to conditions (section 32(2) of the UTMA). For the purpose of
section 32 the term animal includes an amphibian, bird, fish, mammal (e.g. dog or cat),
reptile.

These existing provisions in the UTMA apply to all animals as defined without exception.
This means that this existing requirement for specific owners corporation consent also
applies if the owner/occupier of the unit wishes to keep an “assistance animal” (for example
guide dog) in the unit.

This existing legislation arguably engages the human right to recognition and equality before
the law (section 8 of the HRA). This is because section 32 of the Act requires a unit
owner/occupier who seeks to keep an assistance animal to first obtain the consent of the
owners corporation and the consent of the corporation could be withheld or subject to
conditions. This process would seem to potentially have a discriminatory,
disproportionately burdensome effect on persons with a disability who require an
assistance animal to be kept in the unit. The process of having to apply for consent, the
uncertainty as to the outcome and the potential for consent to be refused or subject to

28

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



significant conditions point to this discriminatory or potentially discriminatory effect. These
issues remain notwithstanding that in practice consent is typically granted or would be
granted under an application to ACAT.

It is also worth noting that an owners corporation is subject to the requirements of the
Discrimination Act 1991 which requirements apply to accommodation (section 21 of the
Discrimination Act). There is then a degree of tension between the existing requirement in
the UTMA for owners corporation consent to the keeping of assistance animals and the
requirement in the Discrimination Act to not discriminate in the terms or conditions on
which accommodation is offered (section 21(1)(b) of the Discrimination Act).

New section 32(1)(a) (clause 63) is intended to address these matters. New section 32(1)(a)
of the UTMA permits a unit owner/occupier to keep an assistance animal in the unit and to
do so without needing to seek the consent of the owners corporation. This right is to apply
universally under the amended UTMA. The right cannot be removed or diluted by a new
owners corporation rule.

For the purpose of new section 32(1)(a) the meaning of assistance animal is as defined in
the Discrimination Act 1991 (new Dictionary definition of assistance animal, clause 125).
Section 5AA(3) of the Discrimination Act defines the term assistance animal as:
“an assistance animal trained to assist a person with disability to alleviate the effect
of the disability, that satisfies any requirements prescribed by regulation. ”

The Discrimination Regulation 2016 (section 2) includes additional requirements
determinative of whether an animal is an assistance animal for the purpose of the
Discrimination Act. The Discrimination Regulation (section 2) requires an assistance animal
to be either:

e accredited as an assistance animal under a law of a State or Territory or by an
organisation that trains animals to assist a person with disability to alleviate the
effect of the disability; or

e trained to (a) assist a person with disability to alleviate the effect of the disability;
and (b) meet the standards of hygiene and behaviour that are appropriate for an
animal in a public place.

Further to this, the new Default Rule for pets in units (new schedule 1, section 1.5 of the
UTMR, clause 137) includes the ability for an owners corporation to require a person who
keeps an assistance animal to produce evidence that the animal is an assistance animal. The
purpose of this is to allow the owners corporation the ability to seek confirmation that the
animal holds proper accreditation and meets the definition of an assistance animal as
prescribed under the Discrimination Act and Discrimination Regulation. By doing so, the
owners corporation can be satisfied that the assistance animal is properly trained and has
met behavioural and hygiene requirements to ensure that there is no risk to health or safety
to other unit owners, occupiers or visitors.

Existing section 7 of the UTMA requires a unit owner/occupier to not use a unit in a way
that causes nuisance or substantial annoyance. A unit owner may apply to ACAT to seek an
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order that an animal be removed on the basis that it is causing a nuisance (section 129(1)(l)
of the UTMA). These provisions will continue to apply to all animals including assistance
animals.

It is possible that this amendment engages the right to recognition and equality before the
law (section 8 of the HRA) and also the right to privacy and reputation (section 12 of the
HRA) including the right of a person to not have their home interfered with unlawfully or
arbitrarily.

The amendment has a positive effect on the right to recognition and equality before the law
(section 8 of the HRA) as it removes the arguably discriminatory effect of the existing
provisions and permits the keeping of an assistance animal as of right.

The amendment possibly raises the issue of the right to privacy and reputation (section 12
of the HRA) including the right of a person to not have their home interfered with unlawfully
or arbitrarily in this sense. The amendment removes the ability of the owners corporation
to consider a proposal of a unit owner/occupier to keep an assistance animal and vote on
whether to refuse, accept or accept subject to conditions. One effect of this is that a near
neighbour who may have concerns in relation to the keeping of the assistance animal will no
longer have the ability to express these concerns within the owners corporation and have
this taken into consideration in the deliberations of the corporation on the matter. A
person may have concerns about noise, cleanliness or allergy impacts for example which
concerns may impact on the use or enjoyment of the person’s home.

The provisions do not amount to an unlawful or arbitrary interference with privacy, family
or home for the following reasons. Further, the amendment does not permit in practice an
unlawful or arbitrary interference with privacy, family or home. The amendment clearly
does not permit or facilitate unlawful interference. The amendment also does not amount
to or permit arbitrary interference. There is no arbitrary interference:
e inthe amendment itself because the amendment is a reasonable measure to effect
a circumscribed policy aim, that is the removal of a potential for discrimination; and
e asthe amendment does not permit actions on the ground that would amount to
arbitrary interference. This is because the amendment will not permit arbitrary
interference but will only apply to the keeping of animals and will only apply to the
keeping of animals in a particular limited circumstance. Specifically, the
amendment will only apply to the keeping of “assistance animals” and the range of
animals that can constitute an assistance animal is prescribed by the new definition
of assistance animal (new UTMA dictionary definition in clause 125).

For these reasons the measure does not impact on human right 12 because it does not
amount to and nor does it open the door to unlawful or arbitrary interference in the family
or home.

A possible counter argument to the above view is that the amendments could result in
arbitrary interference in the home because it removes the existing requirement for consent
of the owners corporation and by extension neighbouring unit owners for the keeping of
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such animals in units. Whether an animal is kept on the premises could be said to be now
more arbitrary in the sense that the owners corporation will no longer have any decision
making role in such an action. To the extent that the amendment could be said to be a
limitation on the right to privacy and reputation (section 12 of the HRA) in this sense it is
reasonable for the following reasons.

The limitation is reasonable in part because the existing right to participate in an owners
corporation review of an application to keep an assistance animal is of limited utility to a
concerned neighbour in any event. Under the existing legislation an owners corporation
cannot unreasonably refuse an application. In considering its response the owners
corporation would need to take account of obligations under the Discrimination Act noted
above. In practice, then there is limited scope to refuse such an application. The limitation
is also reasonable in part because the extent of the limitation is limited in the sense that the
right of a neighbour to apply to an owners corporation and if necessary to ACAT for the
removal of an animal that is causing a nuisance remains in place.

The limitation is also reasonable in part because the measure is important to modify existing
legislation that potentially has a discriminatory effect and there is no other means to
achieve the purpose the limitation seeks to achieve.

The keeping of pets in a unit

The existing UTMA requires a unit owner or occupier to obtain the permission of the owners
corporation prior to keeping an animal in the unit (section 32 of the UTMA). The consent of
the owners corporation cannot be unreasonably withheld (section 32(3) of the UTMA). The
consent may be subject to conditions (section 32(2) of the UTMA). For the purpose of
section 32 the term animal includes an amphibian, bird, fish, mammal (eg dog or cat),
reptile. An owner or occupier may apply to ACAT to resolve a dispute about the keeping of
an animal if the owners corporation does not give its consent (section 126(1)(a) of the
UTMA). Existing section 7 of the UTMA requires a unit owner/occupier to not use a unit in a
way that causes nuisance or substantial annoyance. A unit owner may apply to ACAT to
seek an order that an animal be removed on the basis that it is causing a nuisance (s129(1)(l)
of the UTMA). These provisions will continue to apply to all animals including assistance
animals.

It is not possible to for an owners corporation to make an owners corporation rule that
permits the keeping of an animal without owners corporation permission. This existing
position has a number of disadvantages as it is inflexible. The existing section 32
requirement does not permit an owners corporation should it wish to do so, to establish a
set of owners corporation rules to achieve one or more of the following objectives:

o permit the keeping of pets as of right without the need to obtain consent for each
animal, that is, to adopt a “pet friendly” approach and make it easier for an
owner/occupier to have a pet in the unit;

e putin place a more efficient framework that does not require owners corporation
assessment and prior consent in each and every individual case; and

31

Authorised by the ACT Parliamentary Counsel—also accessible at www.legislation.act.gov.au



e establish a framework that is potentially more helpful to prospective tenants by
removing the need for owners corporation prior consent in each individual case
with the effect that the tenant need only obtain landlord permission.

New section 32(1) (clause 63) is to address this issue of inflexibility and in particular to
enable an owners corporation to adopt an approach that makes it easier for an
owner/occupier to have a pet. The aim is to address this issue in a way that will still permit
an owners corporation to retain the existing decision making framework (requiring prior
consent in every case) should it elect to do so.

New section 32(1) will in effect permit an owners corporation to choose to continue to
require individual assessment and owners corporation consent to the keeping of an animal
in a unit or alternatively adopt a rule, “a pet friendly rule” to the effect that the animal can
be kept without the need to obtain consent provided the keeping of the animal meets any
conditions for this set out in the pet friendly rule. The amendments therefore provide a
measure of flexibility for owners corporations in this area. In addition, to the extent that an
owners corporation has a pet friendly rule, this will be to the benefit of unit owners and
tenants who wish to have a pet as an integral feature of their home. It will be to the
benefit of such owners/tenants in this situation because it will remove the need to obtain
prior consent of the owners corporation and so in effect make it easier to have a pet in the
home.

Specifically, new section 112C (clause 94) will permit an owners corporation by special
resolution to make a rule that allows an owner or occupier to keep an animal, or allow an
animal to be kept, within a unit or the common property without the consent of the owners
corporation. Any such rule will be able to include conditions about the number and type of
animals that may be kept, cleaning and maintenance, written notice to the owners
corporation, supervision, security of the animal, other matters to ensure animal is not a risk
of nuisance or risk to health or safety (new s112C(2)). A rule made under new section 112C
is a “pet friendly rule” (clause 131 new dictionary definition and new s112C).

New section 32(1) (clause 63) provides that an animal can be kept in the unit if:
e the keeping of the animal is permitted under the owners corporation rules (a “pet
friendly rule”) and the keeping is consistent with any conditions in the rules; or
e the owners corporation specifically consents to the keeping of the animal.

These amendments possibly raise the issue of the right to privacy and reputation (section 12
of the HRA) including the right of a person to not have their home interfered with unlawfully
or arbitrarily. This is because the amendment alters the decision making framework around
the keeping of animals, that is pets, in a unit. The ability to keep a pet in a unit can be of
importance to the enjoyment of the home where the pet lives. The keeping of pets can also
be a matter of importance to neighbours who may have concerns about the keeping of a pet
in a nearby unit.

The amendments are supportive of the section 12 human right in this sense. The
amendments will permit owners corporations to have in place a “pet friendly rule”. This will
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make the process for determining whether a pet can be kept more efficient by removing the
need to obtain consent. The amendment will also make the process more transparent and
consistent by giving owners corporations the ability to set out the conditions for keeping
pets in the owners corporation rules. The amendments will in effect make it easier for
owners/occupiers to keep a pet in a unit.

The amendments could also arguably be said to impact on the section 12 human right in this
sense. Under the existing legislation there is a requirement for the owners corporation to
assess each individual request for the keeping of an animal and if agreed give its consent.
This requirement for individual consent means that a member of the owners corporation, a
unit owner will have an opportunity to participate in such an assessment decision and an
opportunity to indicate any concerns the owner may have regarding noise, cleanliness,
allergy or other impacts. The amendments will permit an owners corporation to make a
rule which removes the requirement for individual consideration and permits the keeping of
animals subject to conditions. If such a rule is made, an individual unit owner will no longer
have any input into the keeping of pets where the presence of the pet is consistent with
relevant conditions. One effect of this is that a near neighbour who may have concerns in
relation to the keeping of the assistance animal will no longer have the ability to express
these concerns within the owners corporation and have this taken into consideration in the
deliberations of the corporation on the matter. A person may have concerns about noise,
cleanliness or allergy impacts for example.

The more compelling view is that the amendments do not in themselves amount to an
unlawful or arbitrary interference with privacy, family or home. Further, the amendment
does not permit in practice an unlawful or arbitrary interference with privacy, family or
home. The amendments clearly do not permit or facilitate unlawful interference. The
amendments also does not amount to or permit arbitrary interference. There is no arbitrary
interference:

e inthe amendments themselves because the amendment is a reasonable measure to
effect a circumscribed policy aim, that is the flexibility to create a rule that permits
the keeping of animals subject to conditions; and

e as the amendments do not permit actions that would amount to arbitrary
interference. This is because the pet friendly rule that would permit the keeping of
animals is a rule that is open to owners corporation assessment itself and
deliberation;

e the keeping of an animal pursuant to an owners corporation rule will not amount to
an arbitrary interference because it would be for the purpose of keeping a pet and
the consequent benefits to the owner/occupier of this and also the keeping of the
animal would be subject to any conditions indicated in the owners corporation rule
itself. If these conditions are breached then owners corporation assessment and
consent would be required. If the animal causes a nuisance then the owners
corporation can seek to have the animal removed or application can be made to
ACAT for a removal order on this basis.
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For these reasons the better view is that the measure does not impact on human right 12
because it does not amount to and nor does it open the door to unlawful or arbitrary
interference in the family or home.

A possible counter argument to the above view is that the amendments could result in
arbitrary interference in the home because in the event a pet friendly rule subsists it would
remove the existing requirement for consent of the owners corporation and by extension
neighbouring unit owners for the keeping of such animals in units. Whether a particular
animal is kept on the premises could be said to be now more arbitrary in the sense that the
owners corporation will no longer have any decision making role in such an action. To the
extent that the amendment could be said to be a limitation on the right to privacy and
reputation (section 12 of the HRA) in this sense it is reasonable for the following reasons.

The limitation is reasonable in part because the existing right to participate in an owners
corporation review of an application to keep an animal is of limited utility to a concerned
neighbour in any event. Under the existing legislation an owners corporation cannot
unreasonably refuse an application. In practice, then there is limited scope to refuse such
an application. The limitation is also reasonable in part because the extent of the limitation
is limited in the sense that the right of a neighbour to apply to an owners corporation and if
necessary to ACAT for the removal of an animal that is causing a nuisance remains in place.
The limitation is also reasonable in part because the measure is important to modify existing
legislation that is inflexible and there is no other means to achieve the purpose the
limitation seeks to achieve.

Online attendance of owners corporation and executive committee meetings

Schedule 3 of the UTMA sets out a number of requirements and procedures for the conduct
of general meetings of the owners corporation and voting at general meetings including
requirements for attendance and quorum. Part 2.2 of schedule 2 of the UTMA sets out
procedures for meeting and voting at an executive committee meeting.

The existing provisions require persons to be physically present at a meeting in order to
participate and vote. There are exceptions to this including provision for proxy attendees
and absentee voting. Requirements for proxy voting at general meetings are in item 3.26 of
schedule 3 of the UTMA. Absentee voting is provided for in item 3.31. Voting as a
representative of multiple unit owners is provided for in item 3.20.

This requirement to be physically present can operate to the disadvantage of persons who
may wish to attend but are unable due for example to work or caring commitments,
mobility or transport difficulties, disability, or absence from home. This requirement can
also result in a relatively inefficient process which requires these difficulties to be addressed
through proxy attendees and absentee voting forms. The intention is to address this
difficulty by permitting members to attend a meeting online for example by skype, video
link or similar means.

New section 3.1(2) and (3) (clause 112) permits an owners corporation to authorise a
meeting to be held in a way that will permit a member to attend the meeting online or by
phone. A person who attends a meeting online is taken to be present at the meeting (new
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section 3.1(3)). Similar provisions apply to the holding of executive committee meetings
(new section 2.8(3) and (4) (clause 111)).

This measure is relevant to the human right to privacy and reputation (section 12 of the
HRA) including the right of a person to not have their home interfered with unlawfully or
arbitrarily and potentially also the human right to recognition and equality before the law
(section 8 of the HRA). This measure supports this right as it will increase avenues for and
opportunity for unit owners/occupiers to participate in owners corporation or executive
committee deliberations and decision making. This is important because these decisions
may impact on the enjoyment or use of the home of the unit owner/occupier.

Online voting on proposed measures

Schedule 3 of the UTMA sets out a number of requirements and procedures for the conduct
of general meetings of the owners corporation and voting at 