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About this republication 

The republished law 

This is a republication of the Supreme Court Rules 1937 effective 1 May 2001 to 15 July 2001. 

Kinds of republications 

The Parliamentary Counselôs Office prepares 2 kinds of republications of ACT laws (see the ACT 

legislation register at www.legislation.act.gov.au): 

¶ authorised republications to which the Legislation Act 2001 applies 

¶ unauthorised republications. 

The status of this republication appears on the bottom of each page. 

Editorial changes 

The Legislation (Republication) Act 1996, part 3, division 2 authorised the Parliamentary Counsel 

to make editorial amendments and other changes of a formal nature when preparing a law for 

republication.  Editorial changes do not change the effect of the law, but have effect as if they 

had been made by an Act commencing on the republication date (see Legislation (Republication) 

Act 1996, s 14 and s 16).  The changes are made if the Parliamentary Counsel considers they are 

desirable to bring the law into line, or more closely into line, with current legislative drafting 

practice. 



 

 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 

 
Australian Capital Territory 

Supreme Court Rules 

in force under the 

Supreme Court Act 1933 

Contents 

  

Part 1 Preliminary 

Order 1 Preliminary 
 1  Citation 

 4 Definitions for rules 

 5  General heading styleðschedule 1 forms 

Part 2 Civil jurisdiction 

Order 1A Application of part 
 1 Application to jurisdictions generally 

Order 2 Commencement of actions 

Division 2.1 Procedure on originating application 

 1  Commencement by originating application 



  
  

Contents 

  

 

contents 2 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 2  Date of commencement 

 3  Oral applications 

 4  Form of originating application 

 5  Corporate information 

 7  Time for appearance 

 8  Identification of action 

 9  Identification of relief sought 

 10  Statements of claim 

 11  Claims for debt and liquidated demands 

 12  Motor vehicle personal injury claims 

 13  Employment personal injury claims 

 14  Originating applications with no defendant 

 15  Notice to defendants 

 16  Filing and sealing of originating applications 

 17  Further sealed copies 

 18  Authorisation for service 

 18A  Personal service of originating applications generally required 

 18B  Service of application to recover unoccupied land 

 18C  Defendant taken to be served by entering appearance 

 18D  Service on partners sued in firm name 

 19  Cause book 

 20  Solicitorôs declaration as to filing 

 21  Directions hearings 

 22  Interlocutory hearings 

Division 2.2 Duration and renewal of originating applications 

 23  Duration of originating applications 

 24  Renewal for good cause 

 25  Renewal to avoid statute-bar 

 26  Endorsement of renewal 

Division 2.3 Inactive cases 

 27  List of inactive cases 

 28  Entry on listð7 months after commencement of action 

 29  Entry on listð4 months after renewal of originating application 

 30  Removal from list 

 31  Dismissal of action following entry on list 

Division 2.4 Evidence 

 32  Sealing of originating applications 



  
  

Contents 

  

 

 Supreme Court Rules contents 3 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

Order 3 Uncontested actionsðdebts and liquidated 
demands 

 1  Payment of amounts claimed in originating applications 

 2  Taxation of costs 

 3  Taxation of costsðjudgment in default of appearance 

Order 8 Representation by solicitors 
 1  Right of proceeding in court 

 2  Notice of change of solicitor 

 3  Notice of appointment of solicitor 

 4  Notice of intention to act in person 

 5  Removal of solicitor from the record 

 6  Withdrawal of solicitor from the record 

 8  Solicitor not to act for adverse parties 

Order 10 Service of documents in Australia 
 1  Application 

 2  Documents not generally required to be served personally 

 3  Acceptance of service by solicitor 

 4  Non-personal service of documents 

 5  Service on defendant by filing if no appearance or address 

 6 Service if no-one found at plaintiffôs address for service 

 7  Service on defendants who are children 

 8 Service on defendants with a mental disability 

 9  Service of documents on both spouses 

 10  Service on a corporationðCompanies Ordinance 1962 or 
Companies Act 1981 

 11  Service on a corporationðCorporations Law 

 12 Substituted service 

 13  Affidavit of service 

 14 Inconvenient address for service 

 15 Change of address for service 

Order 12  Service of documents outside Australia 
 2  Jurisdictional criteria 

 3  Jurisdiction by consent 

 4  Application for leave 

 6  Time for appearance 



  
  

Contents 

  

 

contents 4 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 9  Application of o 12 to other originating process 

 10 Service where a convention applies 

 11 Letters of request 

 12 Consequential orders 

Order 13  Appearance 
 1  Entry of appearance 

 2  Mode of appearance 

 3  Notice of appearance 

 6  Defective address 

 8  Entry in cause book 

 9  Several defendants 

 10  Appearance not entered on undertaking 

 11  Late appearances 

 12  Actions for the recovery of landðappearance by person not 
named in the application 

 13  Actions for recovery of landðappearances by persons not in 
possession 

 14  Actions for recovery of landðstatement of landlordôs interest 

 15  Actions for recovery of landðlimitation of defence to part of land 

 17  Setting aside originating process etc 

Order 14  Default of appearance 
 1  Interpretationðtime for appearance 

 2  Affidavit of service 

 3 Default by defendant with a legal disability 

 4  Claims for debt and liquidated demandsðfinal judgment 

 5  Claims for pecuniary damages or for the detention of goodsð
interlocutory judgment 

 8  Possession of land where no appearance 

 9  Recovery of landðmesne profits, damages etc 

 9A Trial of action after entry of interlocutory judgment 

 9B  Form of interlocutory or final judgment 

 10  Judgment may be set aside or varied 

 11  Default of appearance in other cases 

Order 15 Summary judgment upon statement of claim 
 1A Application of o 15 

 1  Summary judgment 



  
  

Contents 

  

 

 Supreme Court Rules contents 5 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 2  Application by motion on notice 

 3  Defence 

 4  Summary judgment for part of claim 

 5  Multiple defendants 

 6  Leave on terms 

 7  Summary disposal 

 9  Directions as to trial 

 11  Relief from forfeiture 

Order 16  Summary judgment for specific performance 
 1A  Application of o 16 

 1  Summary judgment 

 2  Application by motion on notice 

 3  Defence 

 4  Leave on terms 

 5  Summary disposal 

 6  Directions as to trial 

Order 17  Summary judgment by defendant 
 1  Summary judgment 

 2  Defence by plaintiff 

 3  Directions 

Order 18  Application for account 
 1  Order for accounts 

Order 19  Parties 

Division 19.1 Generally 

 1  Persons claiming jointly, severally, or in the alternative may be 
plaintiffs 

 2  No other action to be brought for same claim 

 3  Plaintiffs may be substituted or added 

 4  Counterclaim or set-off in case of misjoinder 

 5  Defendants may be sued jointly, severally, or in the alternative 

 6  Defendant having only partial interest 

 7  Plaintiff may join parties jointly and severally liable 

 8  Plaintiff in doubt may join defendants for alternative redress 

 9  Trustees, executors, and representative parties 



  
  

Contents 

  

 

contents 6 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 10  Where parties are numerous 

 11  Power to approve compromise in absence of some of the persons 
interested 

 12 Amendment on misjoinder or nonjoinder of parties 

 13  Application as to parties 

 14 Change of partiesðamendment of application and service etc 

 15 Probate actions 

 15A  Title of proceedings after change of parties 

Division 19.2 People with legal disability 

 16 Meaning of sue and defend 

 17 Children 

 18 People with a mental disability 

 19 Appearance of people with a legal disability 

 20 Appointment of litigation guardian 

 21 Written authority of litigation guardian or relator 

 22 Consent on behalf of person with a legal disability 

Division 19.3 Administration and execution of trusts 

 37  Heir-at-law, next of kin, class 

 37A Power to appoint persons to represent absent parties 

 38  Residuary legatees or next of kin 

 39  Legatees where legacy charged on real estate 

 40  Residuary devisee 

 41  Beneficiaries 

 42  Waste 

 43  Executors etc 

 44  Conduct of action 

 45  Notice of judgment to be given 

 46  Order to attend unnecessary 

 47  Entry of memorandum of service 

 48  Notice of judgment 

 49 Service of notice on person with a legal disability 

 50  Heir-at-law not necessary party 

 51  Procedure where no personal representative 

 52  Parties to administration proceedings 

Order 20 Third-party procedure 
 1  Third-party claim and form 

 2  Issuing of claim 



  
  

Contents 

  

 

 Supreme Court Rules contents 7 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 3  Service of claim 

 4  Rights of third party in action 

 5  Time for appearance 

 6  Appearances 

 7  Defence and pleadings after service 

 8  Procedure on default before trial 

 9  Procedure on trial 

 10  Judgment on third-party claim 

 11  Costs 

 12  Fourth and subsequent parties 

 13  Service of pleadings 

 14  Counterclaims 

 15  Codefendants 

Order 21 Change of parties by devolution or transfer 
 1 Effect of death or bankruptcy 

 2 Change of partyðnew party 

 3 Change of partyðnew side or capacity 

 4 Variation or discharge of order for new party etc 

 5 Notation of order in cause book 

 6 Death and no continuation 

Order 22 Joinder of causes of action 
 1  Joinder of several causes 

 3  Claims by trustee in insolvency 

 4  Husband and wife 

 5  Executors 

 6  Joint and separate claims 

 7  Subject to r 1, r 8 and r 9 

 8  Application of defendant to confine action 

 9  Judge may exclude causes inconvenient to be joined 

Order 23 Pleading generally 
 1  Pleading rules 

 2  Pleadings and particulars not to be prolix 

 3  Set-off or counterclaim 

 4  Statements in pleadings 

 4A  Name of settling counsel to be included in pleadings 



  
  

Contents 

  

 

contents 8 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 5  Forms of pleading 

 6  Particulars in pleading 

 7  Further statement or particulars 

 8  Letter for particulars 

 9  Time for pleading after particulars 

 10  Pleadings to be in writing 

 11  Delivery and marking of pleadings 

 12  Mode of delivery 

 13 Allegations not denied are admitted except against person with a 
legal disability 

 14  Conditions precedent 

 15  Special matters to be pleaded 

 16  No departure 

 17  Denial of allegations to be specific 

 19  Denial to be substantial answer 

 20  Effect of denial of contract 

 21  Contents of document 

 23  Of notice 

 24  Of implied contract or relation 

 25  Presumptions of law 

 26  Actions for trespass 

 27  Technical objection 

 28  Striking out scandals and matters tending to embarrass or delay 

Order 24 Statement of claim 
 2  Probate actions 

 3  Alteration of claim without amendment of writ 

 4  Specific relief to be claimed 

 5  Several claims and defences 

 6  Account stated 

 7  Probate actions 

Order 25 Defence and counterclaim 
 1  Defence to claims for debt and liquidated demands 

 1A  Defences to motor vehicle and employment personal injuries 
claims 

 2  Bills of exchange etc 

 4  Damages 



  
  

Contents 

  

 

 Supreme Court Rules contents 9 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 5  Representative capacities specifically traversed 

 6  Time for delivery of defence 

 7  Leave to defend under 

 8  Time for defence 

 9  Costs of improper traverse or refusal to admit 

 10  Counterclaim to be so stated 

 11  Defence including person not party 

 12  Service on person not party 

 13  Must appear 

 14  May deliver reply 

 15  Counterclaim may be excluded from action 

 16  Counterclaim may proceed though action stayed 

 17  Judgment may be given for defendant for balance 

 18  Notice in probate actions 

 19  No pleading in abatement 

 20  Plea of the title unnecessary 

 21  Defence of judgment recovered 

 22  Existence of record 

Order 26 Payment into and out of court and tender 
 1  Payment into court otherwise than by money or bond 

 1AA Interest up to date of payment into court 

 1A  Payment in by defendant who has counterclaimed 

 2  Plaintiff may take out money 

 3  Payment out of money remaining in court 

 4  Several defendants 

 4A  Australian Capital Territory as defendant 

 5  Payment into court by defendant to counterclaim 

 6  Nondisclosure of payment into court 

 7  Payment in under order 

 8 Approval of settlement of action by person with a legal disability 

 9 Amount recovered by person with legal disability to be paid into 
court 

 10 Court orders about recovered etc amounts 

Order 27 Reply and close of pleadings 
 1  Time for delivery of reply 

 2  Defence to counterclaim 



  
  

Contents 

  

 

contents 10 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 3  Close of pleadings 

Order 28 Matters arising pending the action 
 1  Defence arising before statement of defence 

 2  Defence arising after statement of defence 

 3  Confession of defence 

Order 29  Proceedings in lieu of demurrer 
 1  No demurrer allowed 

 2  Points of law, how disposed of 

 3  Order thereon 

 4  Striking out pleadings 

 5  Declaratory judgment 

Order 30 Discontinuance 
 1  May be entire or partial 

 1A Striking out defence 

 2  Withdrawal by consent 

 3  Costs 

 4  Subsequent action stayed until costs paid 

Order 31 Default of pleading 
 1  Nondelivery of statement of claim 

 2  Claims for debt and liquidated demands 

 4  Damages, detention of goods 

 5  On default of 1 or more of several defendants 

 6  Claims for debt and liquidated demandsðinterlocutory and final 
judgments 

 7  Recovery of land 

 8  Mesne profits 

 9  Where a defence is delivered to part of claim only 

 9A Application for final judgmentðdebt or liquidated amount 

 9B Trial of action after entry of interlocutory judgment 

 10 Probate actions 

 11  Motion for judgment on default 

 12  On default of 1 of several defendants 

 13  Default of any other party to issue 

 13A  Form of interlocutory or final judgment 



  
  

Contents 

  

 

 Supreme Court Rules contents 11 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 14  Judgment by default may be set aside 

Order 32 Amendment 
 1 By order or with leave 

 2  Without leave 

 3  Answering pleading 

 4  Time for filing or amending answering pleading 

 5  Failure to amend answering pleading 

 6  Time for reply to unamended defence 

 7  Disallowance of amendment 

 8  Scandalous etc matter 

 9  Directions for mode 

 10  Modeðsimple amendment 

 11  Modeðfresh document 

 12  Service after amendment 

 13  Costs 

 14  Judgments and ordersðaccidental slips or omissions 

Order 33 Directions 
 1  Directions 

 2  Form of application 

 3  Affidavit not to be used 

 4  When application to be made 

Order 33A Failure to conduct proceedings 
 1  Power to stay or dismiss 

Order 33B Security for costs 
 1  Meaning of defendant and plaintiff for o 33B 

 2  Application procedure 

 3  Circumstances in which order may be made 

 4  Value and mode of security 

Order 34  Discovery and inspection 
 1  Discovery by interrogatories 

 2  When ex parte 

 3  Offer to discover to be considered 

 4  Costs of unreasonable or vexatious interrogatories 



  
  

Contents 

  

 

contents 12 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 7  Interrogatories to corporation or company 

 8  Objections may be taken in answer 

 9  Applications to set aside 

 10  Answer 

 11  Form of answer 

 12  Order for further answers 

 13  Discovery of documents 

 14  Affidavit in opposition 

 15  Neglect to make discovery 

 15A  Effect of discovery in writing 

 16  Production of documents 

 17  Inspection of documents 

 17A  Effect of inspection of documents discovered by another party 

 18  Notice to produce documents for inspection 

 19  Appointment for inspection of documents 

 20  Court order for inspection of documents 

 21  Verified copies 

 21A Privileged documents 

 21B Power to order discovery of particular document or class of 
documents 

 22  Question of discovering or inspection may be reserved 

 23 Failure to comply with order 

 24  Service on solicitor 

 25  Notice to client 

 26  Answers or part may be used without the rest 

 27  Action against or by sheriff 

Order 34A Preliminary discovery 
 1  Definitions for o 34A 

 2  Privilege 

 3  Discovery to identify defendant 

 4  Conduct money 

 5  Discovery to identify right to obtain relief 

 6  Applicant who is party to a proceeding 

 7  Service of application and supporting affidavit 

 8  Order for inspection, preservation etc of property 



  
  

Contents 

  

 

 Supreme Court Rules contents 13 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

Order 34B Non-party production 
 1  Definitions for o 34B 

 2  Notice for non-party production 

 3  Form of notice 

 4  Service of notice 

 5  Inspection by other parties 

 6  Application to set aside or vary 

 7  Privilege or objection 

 8  Copying produced documents 

 9  Costs 

Order 35  Admissions 
 1  Notice of admission of facts 

 2  Notice to admit documents 

 3  Notice to admit facts 

 6  Judgment or order upon admissions of facts 

 7  Affidavit of signature to admissions 

 8  Notice to produce documents 

 9  Costs of notice where documents unnecessary 

Order 36  Issues, inquiries and accounts 
 1  Preparation of issues 

 2  Application for 

 3  Inquiry of account at any stage 

 4  Where account ordered court may give special directions as to 
mode of taking same 

 5  Accounts to be verified by affidavit 

 6  Mode of vouching accounts 

 7  Surcharge 

 9  Directions to be numbered 

 10  Just allowances 

 11  Registrar to report 

 12  Delay in prosecution of accounts 

Order 36A  Statement of particulars before trial 
 1  Application of o 36A 

 2 Definitions for o 36A 

 3  Statement of particulars 



  
  

Contents 

  

 

contents 14 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

Order 37 Questions of lawðspecial cases 
 1A  Interpretation 

 1B  Application 

 1  Special case 

 2  Preliminary question of law 

 3  Preparation and filing of special case 

 5 Person with a legal disability 

 6  Directions hearings 

 6A  Insufficient statement of case 

 7  Agreement of damages and costs 

Order 37A Issues of fact without pleadings 
 1  Trial of questions of fact by consent 

 2  Amount agreed to be paid 

 3  Judgment and execution 

 4  Proceedings may be recorded 

Order 38  Trial 
 2  Place of trial 

 10  Non-appearance of defendant at trial 

 11  Of plaintiff 

 12  Of plaintiff and defendant 

 13  Special defences where no pleadings 

 14  Judge may call on defendant for defence in certain cases 

 15  Setting aside verdict obtained on party not appearing 

 16  Judge may postpone trial 

 17  Habeas corpus where adjournment 

 18 Order of evidence and addresses 

 19  Evidence in mitigation of damages in libel and slander 

 21  Judgment to be entered as directed 

 22  Note of time occupied 

 23  Associate may enter findings 

 24  Authority for judgment 

 25  Trial with assessors 

 26  Writs of trial and inquiry abolished 

 28  Calculation of damages 

 29  Continuing cause of action 



  
  

Contents 

  

 

 Supreme Court Rules contents 15 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

Order 39  Evidence 

Division 39.1 General 

 1A  Definitions for o 39 

 1  Examination of witnesses at trial 

 2  Evidence in another cause 

Division 39.2 Taking evidence at trial from outside Territory by 
audiovisual link or audio link 

 3 Application for direction 

 4  Supporting affidavit 

 5  Relevant considerations 

 6  Directions 

Division 39.3 Taking evidence otherwise than at trialðexamination 
of witnesses within Australia 

 7  Application of div 39.3 

 8  Application to Magistrates Court proceedings 

 9  When order for examination may be made 

 10  Application for order 

 11  Appointment of examiner 

 12  Forms of order 

 13  Documents for examiner 

 14  Appointment for examination 

 15  Conduct of examination 

 16  Examination of additional persons 

 17  Objections 

 18  Recording of depositions 

 19  Authentication and filing 

 20  Special report 

 21  Default of witness 

 22  Conduct money 

Division 39.4 Taking evidence otherwise than at trialðoutside 
Australia 

 23  Application of division 

 24  When order may be made 

 24A  Application for order 

 24B  Forms of order 

 24C  Letters of request 

 24D  Order for payment of expensesðr 24C (1) (b) (ii) 



  
  

Contents 

  

 

contents 16 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 24E  Procedure for taking evidence by examinationðapplication of div 
39.3 rules 

 24F  Procedure for taking evidence under a letter of requestð
application of div 39.3 rules 

Division 39.5 Taking evidence for interstate and foreign courts and 
tribunals 

 24G  Application of div 39.5ðorders under the Evidence Act 1971, pt 
12B 

 24H  Application for order 

 24J  Form 

 24K  Appointment of examiner 

 24L  Attendance at examination by applicant 

 24M  Procedure for taking evidenceðapplication of div 39.3 rules 

 24N  Retention of exhibits 

 24P  Certificate of order and depositions 

 24Q  Privilege of witnesses 

Division 39.6 Subpoenas 

 25  Power to issue 

 26  Return date for subpoena for production 

 26A  Power of registrar to grant leave to inspect documents 

 27  Conduct money 

 28  Production by non-party 

 29  Costs of complying with subpoena 

 30  Bankerôs books 

 31  Issueðforms 45, 46, 47 and 48 

 32A  Service of subpoenas 

 32B  Notice in lieu of subpoena to medical expert 

 32C  No abridgement of time prescribed for service 

 33  Setting aside 

 33A  Delivery of documents to the registrar 

Division 39.7 Perpetuating testimony 

 34  Action to perpetuate testimony 

 35  Where Crown interested 

 36  Action necessary 

 37  Not to be entered for trial 

Division 39.8 Disclosure of expertsô reports and hospital reports 

 45  Application 



  
  

Contents 

  

 

 Supreme Court Rules contents 17 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 46 Service of expertsô reports and hospital reports 

 47 Evidence of expert to be covered by expertôs report 

 48 Expertôs reports admissible as evidence of facts 

 49 Attendance of experts and tender of expertsô reports 

Division 39.9 Evidence of expert witnesses 

 49A  Application of div 39.9 

 49B Court may direct manner that experts give evidence 

Division 39.10 Matters arising under the Evidence Act 1995 (Cwlth)  

 50  Evidence of previous representation 

 51  Objection to hearsay evidence 

 52  Tendency evidence 

 53  Coincidence evidence 

Order 39A Exhibits, documents and objects 
 1 Meaning of person named and subpoena document or object 

 2 The clerk at the proceeding 

 3 Record 

 4 Custody of exhibits after proceedings 

 5 Duty of parties to claim exhibits 

 6 Return of document or object produced on subpoena 

 7 Requirement to give or send exhibit 

 8 Power to lend documents and objects 

Order 40 Affidavits 

Division 40.1 Affidavits generally 

 1  Title of affidavit 

 2  Form of affidavit 

 3  Contents of affidavit 

 4  Annexures and exhibits 

 5  Taking of affidavit 

 6  When affidavit may be taken 

 7  Affidavit by 2 or more deponents 

 8  Affidavit by illiterate or blind person 

 9  Affidavit by person unable to understand English 

 10  Alterations in affidavits 

 11  Filing of affidavits 

 12  Copies of affidavits to be served 



  
  

Contents 

  

 

contents 18 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 13  Use of defective affidavit 

 14  Scandalous etc matter 

 15  Cross-examination 

Division 40.2 Trial on affidavit 

 24  Evidence on affidavit by consent 

 25  Affidavits of plaintiff 

 26  Of defendant 

 27  Of plaintiff in reply 

 28  Cross-examination of deponent 

 29  Compelling attendance of deponent 

Order 41 Motion for judgment 
 1  Judgment to be on motion 

 2  Motion where no judgment directed 

 3  Judgment after issues tried 

 4  Where certain issues only determined 

 5  None after a year without leave 

Order 42  Entry of judgment 
 1  Judgment book 

 2 Preparation of judgments and orders 

 3  Where judgment pronounced in court 

 4  Judgment under order 

 5  In other cases 

 6  Orders for performance of acts to state time 

 7  Examination of documents by officer 

 8  Judgment pursuant to order or certificate 

 9  Certificate to be filed 

 10  Judgment by consent 

 11  Consent order or judgment signed by registrar 

 12  Consent judgment in chambers 

 13  Copy of order of Federal Court may be filed 

 14  Copies 

Order 42A  Interest on judgments 
 1  Rates of interest 



  
  

Contents 

  

 

 Supreme Court Rules contents 19 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

Order 43  Execution 
 1  No demand necessary when judgment directs money to be paid or 

property transferred 

 2  Waiver of judgment on condition 

 3  Judgment may be enforced as heretofore 

 4  Judgment for payment in court 

 5  For recovery of land 

 6  For recovery of other property 

 7  For any other matter 

 8  Judgment on condition, execution 

 9  Production of judgment 

 10  Praecipe 

 11  Indorsement of name and address 

 12  Form of writ of execution 

 13  Fees and expenses 

 14  Additional fees and expenses 

 14A Direction to sheriff to levy 

 15  Amount to be indorsed on writ of execution 

 16  Form of indorsement on writ of fieri-facias 

 17  Execution for money or costs on entry of judgment 

 18  Separate writs for money and costs 

 19  Writ in force for 1 yearðwith power to renew 

 20  Evidence of renewal 

 21  Execution within 6 years 

 22  Execution by leave of court 

 23  Order enforceable as judgment 

 24  Execution by or against person not party 

 25  Audita querela abolishedðstay of execution 

 26  Former rights reserved 

 27  Order of issue of writs 

 28  Enforcement of mandatory judgment etc 

 29  Corporation wilfully disobeying order 

 30  Enforcing award 

 31  Examination of judgment debtors 

 32  In cases of difficulty, party may apply 

 33  Costs 



  
  

Contents 

  

 

contents 20 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

Order 44  Writs of fieri-facias and sequestration 
 1  Effect of fi fa 

 2  Writ of venditioni exponas 

 3  Other writs in aid 

 3A  Leave for issue of writs in aid 

 4  Against estate of disobedient person 

 5  No subpoena or without leave, sequestration for costs 

Order 45  Attachment 
 1  As heretofore 

 2  Not to issue without leave 

 3  Service of judgment or order to be enforced by attachment 

Order 46  Attachment of debts 
 1  Order for attachment of debts 

 2  Service of summons to bind debts 

 3  Execution against garnishee 

 4  Trial of liability of garnishee 

 5  Lien of third person on debt of garnishee 

 6  Trial of claim of third person and order thereon or on non-
appearance 

 7  Discharge of garnishee 

 8  Debt-attachment book 

 9  Costs of proceedings 

Order 47  Charging orders and stop orders 
 1  Order charging stock or shares 

 2  Charge on partnership property 

 3  Application by partner of judgment debtor 

 4  Meaning of company and stock 

 5  Filing and service of affidavit and notice as to stock 

 6  Affidavit to state address of claimant 

 7 Changing of address for notices 

 8 Service by post 

 9  Service of affidavit and filed notice to have same effect as writ of 
distringas 

 10  Withdrawal or discharge of notice 

 11  Effect of notice on transfer of stock or payment of dividend 



  
  

Contents 

  

 

 Supreme Court Rules contents 21 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 12  Amendment of notice 

 13  Costs of stop order 

 14  Service 

Order 48  Writ of possession 
 1  On a judgment for land 

 2  Affidavit of service and disobedience 

 3  Number of writs for possession 

 4  Writ of assistance 

Order 49  Writ of delivery 
 1  Absolute order for 

 2  Formðexecution for damages and costs 

Order 50  Actions by and against firms and persons 
carrying on business in names other than 
their own 

 1  Disclosure of partnersô names 

 2  Disclosure of partnersô names 

 5  Appearance of partners 

 6  No appearance except by partners 

 7  Appearance under protest of person served as partner 

 8  Execution of judgment against a firm 

 9  Attachment of debts owing from a firm 

 10  Application of rules to actions between copartners 

 11  Application of rules to person trading as a firm 

Order 51  Consolidation 
 1  Consolidation of actions 

Order 52 Interlocutory orders, receivers and accounts 

Division 52.1 Interlocutory orders as to mandamus, injunctions, 
interim preservation of property etc 

 1  Interim order for preservation of subject of action 

 2  Order for sale of perishable or other property 

 3  Order for detention, preservation, or inspection of property 

 4  Judge may inspect 

 5  Jury may inspect 



  
  

Contents 

  

 

contents 22 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 6  Application for order 

 7  Application by plaintiff under r 1 

 8  Payment into court in discharge of lien 

 9  Court may allow whole or part of income 

 10  Conduct of sale 

 11  Writ of injunction abolished 

 12  Injunction to restrain repetition or commission of acts of like kind 

 13  Leave to compound penal action 

 14  Order for 

 15  Crownôs half of penalty 

Division 52.2 Receivers 

 16  Meaning of court in div 52.2 

 17  Application for order 

 18  Address for service 

 19  Security 

 20  Powers 

 21  Remuneration 

 22  Accounts 

 23  Default 

 24  Account on death 

Division 52.3 Accounts 

 25 Accounts of liquidators, guardians etc 

Order 53  Sales by the court 
 1  Sale of real estate may be directed any time after action 

 2  Mode of carrying out sale, mortgage, partition, or exchange when 
ordered by court 

 3  Power to make order for sale in debenture-holders actions at any 
time 

 4  Sale under order 

 5  Reserved biddings 

 6  Particulars and conditions of sale 

 7  Affidavit of result of sale 

 8  Opinion of counsel 

 9  Subject to objection 

Order 54  Motions and other applications 
 1  Application by motion 



  
  

Contents 

  

 

 Supreme Court Rules contents 23 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 2  Rule to show cause 

 3  Previous notice of motion required 

 4  Notice of motion to set aside award etc 

 5  Number of clear days between notice and hearing 

 6  Motion dismissed or adjourned for notice on other persons 

 7  Hearing adjourned 

 8  Service of notice of motion 

 10  No order for return of writ etc necessary 

 11  Notice to sheriff, out of office 

 12  Order to bear date of making 

 13  Formal order not required 

 14  Petition to state parties to be served 

 15  Number of clear days between service and hearing 

 16  Affidavit of claim to purchase money paid into court 

 17  Title and form of petition etc for advice 

 18  Proceeding on summons for advice 

 19  Time for service 

 20  Opinion to be entered 

 21  Account by solicitor 

 22  Interim certificate 

Order 55  Certiorari, mandamus, prohibition, quo 
warranto and habeas corpus 

Division 55.1 General 

 1  Application, how made 

 2  Order to be returnable before the court 

 3  Title of affidavits 

 4  Title of proceedings 

 5  Order absolute 

 6  Costs 

Division 52.2 Certiorari 

 8  Copy, warrant, order etc to be produced on application 

 9  Objections to be stated in order 

 10  Service 

 11  Security for costs 

 12  Order to quash in first instance 

 13  When no cause shown 
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 14  Forms 

Division 55.3 Mandamus 

 15  Prosecutor to be named 

 16  Persons to show cause 

 17  Form of writ 

 18  Time for return of writ 

 19  Service 

 20 Service on corporations etc 

 21  Return 

 22  Service 

 23  Pleading to return 

 24  Peremptory writ 

 25  Costs when peremptory writ awarded in the first instance or on 
obedience 

 26  Proceedings in nature of interpleader 

 27  Time 

 28  Mandamus by order 

 29  No action against party obeying writ or order 

Division 55.4 Prohibition 

 30  Pleadings in prohibition 

 31  Proceedings on judgment 

 32  Direction to proceed 

 33  Prohibition by order 

Division 55.5 Quo warranto 

 34  Relator to be named 

 35  Objections to be stated in order nisi 

 36  Security for costs 

 37  Form of information 

 38  Signature of service of information 

 39  Defence and subsequent proceedings 

 40  Judgment costs 

 41  Disclaimer 

 42  Consolidation 

Division 55.6 Habeas corpus 

 43  How applied for 

 44  How granted 

 45  Service 
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 46  Return to writs of habeas corpus 

 47  Amendment of return 

 48  Proceedings on return 

 49  Discharging without writ 

Order 56A  Consent orders in interlocutory proceedings 
 1  Interlocutory order by consent 

 2  Adjournment by consent 

 3  Adjournment without attendance 

Order 57 Declarations 
 1  Construction of instruments 

 2  Construction of legislation 

 3  Service 

 4  Evidence 

Order 58 Equity proceedings 

Division 58.1 Administration and trusts 

 1  Applications for relief without administration 

 2  Applications for administration 

 3  Serviceðapplications for administration 

 4  Applications for foreclosure or redemption 

 5  Serviceðapplications for foreclosure or redemption 

 6  Service on other persons 

 7  Evidence and directions as to trial 

 8  Judgment 

 9  Special directions 

 10  Decision without judgment for administration 

 11  Orders which may be made on application for administration or 
execution of trusts 

 12  Not to effect power of trustees 

Division 58.2 Assistance of experts 

 13  Accountants, merchants etc 

Division 58.3 Proceedings relating to people with a legal disability 

 14 Evidence on application to appoint guardian etc 

 15 Appointment of litigation guardian may be required 
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Division 58.4 Documents to be left at chambers 

 16  Proceedings under judgment 

 17  Adjournment to chambers without order drawn, note sufficient 

 18  Names of solicitors 

 19  Certificate of service and appearance 

Division 58.5 Summonses to proceed 

 20  Time for bringing in judgment or order directing accounts or 
inquiries 

 21  Summons to proceed with accounts or inquiries 

 22  Settling deed under judgment etc in case parties differ 

 23  Dispensing with service of notice of judgment or order 

 24  Power to bind persons, service on whom is dispensed with 

 25  Advertisements for the creditors may be issued before appearance 
of all parties 

 26  Course of proceeding 

Division 58.6 Attendances 

 27  Judge may nominate 1 solicitor for a class 

 28  Judge may require distinct solicitors to represent parties 

 29  Attendance of parties other than those directed to attend 

 30  Order to state parties to attend 

Division 58.7 Claims of creditors and other claimants 

 31  Advertisements 

 32  By whom prepared and signed 

 33  Substance and form of advertisements 

 34  Claimants not sending particulars of claims excluded 

 35  Service of notices on claimants 

 36  Claimants to produce documents if required 

 37  Claimantsô affidavits 

Division 58.8 Claims of creditors 

 38  Examination and verification of claims 

 39  Adjudication on claims 

 40  Adjournmentðfurther evidence 

 41  Notice of claims allowed or disallowed 

 42  Costs 

 43  List of claims allowed 

Division 58.9 Claims of persons other than creditors 

 44  Affidavit verifying claims 
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 45  Adjudication on claims 

 46  Claimants who have established their claims to be served with 
notice of judgment 

Division 58.10 Interest 

 47  Rate of interest on debts 

 48  Interest payable out of surplus assets 

 49  Interest on legacies 

Division 58.11 Certificates of the registrar 

 50  Directions to be in no particular form 

 51  Not to set out documents etc 

 52  Form of certificate 

 53  Where accounts are directed 

 54  Taking of judgeôs opinion 

 55  When certificate becomes bindingðapplication to discharge or 
vary it 

 56  Discharge or variation of certificate after lapse of any time 

Division 58.12 Further consideration 

 57  Further consideration 

Division 58.13 Registering and drawing up of orders in chambers 

 58  Notes of proceedings 

 59  Drawing up orders in chambers 

Order 59  Interpleader 
 1  When granted 

 2  Affidavit 

 3  Where claims adverse 

 4  Time defendant may apply 

 5  Summons to state claim 

 6  Stay of proceedings 

 7  Order on summons 

 8  On consent or request of claimant court may decide 

 9  Question of law 

 10  Claimant failing to appear etc barred 

 11  Issue to be filed 

 12  Goods seized in execution 

 13  Trial of issue 

 14  Where several causes pending 
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 15  Costs 

 16  Sheriffôs costs 

 17  Withdrawal by sheriff 

 18  Costs in interpleader 

Order 61 Registrar 
 1  Absence of registrar 

 2  Clerk may perform merely ministerial duties 

 3  Authority of registrar 

 3A  Jurisdiction to be exercised by judge 

 4  Reference of application to judge 

 5  Appeals from registrarôs orders 

Order 61A  Master 
 1  Authority of master 

 3 Exception for damages suits involving liability as employer 

 4 Exercise of courtôs inherent jurisdiction by master 

 5  Appeals from interlocutory judgments of the master 

 9  Discontinuance of appeal 

 10  Stay of proceedings 

 11  Application of other orders 

Order 62  Seals, filing, searches etc 
 1  Sealing of documents issued from the court 

 2  Office copies etc 

 3  Petitions etc to be filed before judgment etc passed 

 4  Date of filing 

 5  Entries on filing documents 

 6  Distinguishing marks on documents 

 7  Entry of date of judgment 

 8  Searches 

 9  Certificate of state of cause 

 10  Production of records 

 11  Deposit for officerôs expenses 

 12  Deposit of deeds 

 13  Impounded documents 

 14  Certificates etc to be filed 
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Order 63  Offices of the court 
 1  Office hours 

 2  Office hours 

Order 64  Time 
 1  Certain days not reckoned 

 2  Time expiring on Sunday or when offices closed 

 3  Time not reckoned 

 4  Time for proceedings where security ordered 

 5  Enlargement or abridgment of time 

 6  Enlargement of time by consent 

 8  Reckoning of time 

 9  Proceedings after a year 

 10  Time for setting aside award 

 11  Enlarging time for award 

 12  óMonthô means calendar month 

Order 65 Costs 

Division 65.1 Costs generally 

 1  Costs, with certain exceptions, to be in the discretion of the court 

 1A Trustees etc 

 1B  Costs where trial with jury to follow event 

 2  Where cause removed 

 3  Solicitor personally liable for costs 

 7  Scales of costs 

 7A  Costs and disbursements where amount recovered less than 
Magistrates Court limit 

 8  Costs improperly incurred etc 

 9 Solicitor appointed litigation guardian 

 10  Set-off notwithstanding lien for costs 

 11  Costs out of estate 

 12  Costs as regards particular shares 

 13  Distribution not to be delayed by difficulties as to some shares 

 14  Costs may be ordered out of portion of an estate 

 15  On award 

 17  Where no appearance 

 18  Order to tax to be left with taxing officer 

 18A Bill of costs 
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 19  Drafts directed to be settled by counsel 

 20  Gross sum costs 

Division 65.2 Special allowances and general regulations 

 21 Application of div 65.2 

 22  Allowance for work in preparation of documents 

 23  Fees to include copy for use 

 24  Further allowance on special grounds 

 25  And on affidavit of several deponents 

 26  Allowance on affidavits to include attendances 

 27  Where same solicitor for both parties 

 28  Mileage on several writs etc 

 29  Perusals 

 30  Separate pleadings where same solicitor 

 31  Procuring evidence 

 32  Agency correspondence 

 33  Settling and passing judgments 

 34  In special circumstances higher remuneration may be allowed for 
attendance at chambers 

 35  On nonattendance or neglect by party at chambers, judge may 
order costs 

 35A  Attendance by solicitors or clerk in court or in chambers to instruct 
counsel 

 36  Folios 

 37  Costs of procuring advice of counsel 

 39  Allowance for notice to inspect 

 40  Power to make an interim certificate 

 41  Rate of payment for copies of documents 

 42  Tender of costs for perusing petition where notice that appearance 
not required 

 43  Court may disallow costs of pleading or matter improper or 
unnecessary 

 44  Costs may be set off or adjusted between parties 

 45  Note for taxing officer 

 46  Disallowance where party not interested etc 

 47  Extension of time 

 48  Taxing officers may administer oaths 

 49  Registrar to be taxing officer 

 50  Account in part consisting of bill of costs 
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 51  Taxing officer regulates the attendance of parties on taxation 

 52  On neglect of party to tax costs, taxing officer may prevent 
prejudice to other party 

 53  Costs to be allowed on taxation 

 53A  Costs incidental to negotiations 

 54  Fees for work and labour not otherwise provided for 

 55  Costs in the cause 

 56  Costs of amendments 

 57  Taxation without order to refer 

 58  Where parties differ 

 59  Costs out of fund 

 60  Costs of scientific witnesses 

 61  Discretionary fees 

 62  Power to taxing officer to assess costs at a gross sum 

 63  Disallowances where bill reduced by a 6th 

 64  Party dissatisfied with taxation may object 

 65  Taxing officer may review taxation 

 66  Party dissatisfied with taxing officer may apply to judge 

 67  Evidence 

 68  Retainer of counsel 

 69  Conferences 

 70  Allowances of 2 junior counsel 

 71  Refreshers 

 72  Brief where cause not tried 

 73  Where set down again after being struck out 

 75  Counselôs fees 

 77  Of affidavit of discovery 

 78  Delay before taxing officer 

 79  Where costs out of fund bill to be sent to clients 

 80  Taxing officer may limit or extend time 

 81  Indorsement of name and address of solicitor 

 82  Appeal to judge 

 83  Fees to barristers and solicitors 

Order 66  Documents 

Division 66.1 Style 

 1  Meaning of document in o 66 

 2  Registrar may refuse to file 
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 3  Paper to be used 

 4  Writing requirements 

 5  Page margins 

 6  Use of numerals 

 7  Pagination 

 8  Backing sheet 

 9  Identification 

 10  Signature on behalf of solicitor 

Division 66.2 Inspection 

 11  Restriction on inspection of registry files 

Order 68  Sheriffôs rules 
 1  Personal estate to be sold first 

 2  Portions of property sold first 

 3  Under $100ðtime of sale 

 4  Publicity of saleðother cases 

 5  Place of sale 

 6  How sheriff to pay moneys received in certain cases 

 7  Notice to sheriff not to pay money to execution creditor 

 8  Suspension of execution 

 9  Judgeôs order in vacation to enforce performance of duty 

 10  Persons arrested to be lodged in nearest gaol 

 11  Poundage 

 12  Security for costs 

 13  Duties discharged by serjeant-at-arms in England to be discharged 
by sheriff 

Order 69  Effect of noncompliance 
 1  Noncompliance with rules not to render proceeding void 

 2  Application to set aside for irregularity 

 3  Objections of irregularity 

Order 69A  Applications to transfer proceedings under 
the Magistrates Court (Civil Jurisdiction) Act 
1982, part 20 

 1  Meaning of the Act in o 69A 

 2  Mode of commencement of applications 
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Part 4 Administration and probate jurisdiction 

Order 72 Administration and Probate 

Division 72.1 Preliminary 

 1 Definitions for pt 4 

 1A Expressions have same meaning as in Administration and  
Probate Act 

 1B References to forms 

 2 Title of proceedings 

Division 72.2 Application for representation 

 3 Notice of intended application for representation 

 4 Notice of intended application for reseal of foreign grant 

 5 Form of application 

 6 Application for probateðsupporting affidavits 

 7 Proof of execution of will and attestation 

 8 Proof of execution of will and blindness of testator etc 

 9 Further evidence of due execution etc 

 10 Deeds etc referred to in will 

 11 Appearance of the paper 

 12 Application for administration with will annexedðsupporting  
affidavits 

 13 Where will inoperative 

 14 Application for administrationðsupporting affidavits 

 14A Application for reseal of foreign grantðsupporting affidavits 

 15 Application by creditors 

 16 Applications where public trustee has obtained order to collect 

 17 Address for service 

 18 Notice to other next of kin 

 19 Registrar refusing to deal with application 

Division 72.3 Administration during minority 

 20 Grants of administration during minority 

 21 Election and assignment of guardians 

Division 72.4 Small estates 

 23 Applications in the case of small estates 

 25 Applications previously made through solicitor 

 26 Where directions of court obtained 

 27 Affidavits etc to be filled up by registrar 
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 28 Certificate of death to be produced 

 29 Engrossments of wills etc 

Division 72.5 Administration bonds 

 30 Bond 

 31 Justification by affidavit 

 32 Bond by incorporated company or guarantee society 

 33 Price for procuring security 

Division 72.6 Delay in application 

 34 Delay in applying for representation 

Division 72.7 Citations 

 35 Citations 

Division 72.8 Sale and management of real estate 

 36 Application as to time and mode of sale etc of real estate 

Division 72.9 Inventory and accounts 

 37 Filing of inventory 

 38 Filing etc of accounts 

 39 Notice of filing accounts 

 40 Objection to passing of accounts 

 41 Order as to service on taking of accounts 

 42 Persons interested may attend upon taking accounts 

 43 Certificate as to correctness of accounts 

 44 Entry of accounts for allowance by court 

 45 Appeal from finding of registrar 

 46 Application where registrar refuses accounts 

 47 Time for instituting appeal 

 48 Summons in chambers 

 49 Service of summons 

 50 Failure to comply with provisions 

 51 Filing of inventory may be dispensed with 

 51A Inquiry as to outstanding estate 

 51B Directions to be numbered 

Division 72.10 Caveats 

 52 Caveats 

 53 Return of order nisi 

 54 Particulars of objection 

 55 Special grounds of objection 
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 56 Witnesses 

 57 Affidavits to be filed and notice served 

 58 Discovery and inspection of documents 

Division 72.11 Revocation of representation 

 59 Suits for revocation of probate or administration 

Division 72.12 Administration by public trustee 

 60 Application to collect and administer 

 61 Renunciation of probate in favour of public trustee 

 62 Persons declining to apply for administration 

 63 Notice of intended application for probate etc 

 64 Petitions etc to be filed in office of public trustee 

 65 Notification by public trustee 

 66 Bills of costs 

Division 72.13 Miscellaneous 

 69 Form of acknowledgment under Act, s 56 

 70 Grants of representation 

Part 5A Foreign judgments 

Order 74A Reciprocal enforcement of judgments under 
Foreign Judgments Act 1991 (Cwlth)  

 1 Meaning of the Act in o 74A 

 1A Expressions have the same meaning as in the Foreign  
Judgments Act 

 2 Application of o 74A 

 3 Application for an order for registration 

 4 Supporting affidavits 

 5 Registration 

 6 Notice of registration 

 7 Affidavit of service to be filed 

 8 Time limit 

 9 Court may give directions 

 10 Security for costs 

 11 Record of registered judgment 
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Part 7 Adoption Jurisdiction 

Order 76 Adoption 

Division 76.1 Preliminary 

 1 Definitions for o 76 

 1A Expressions same meaning as in Act 

 1B References to forms 

Division 76.2 Adoption orders 

 2 References to applicants in div 76.2 

 3 Adoption ordersðapplication 

 4 Adoption ordersðnotice of application 

 5 Adoption ordersðaffidavit in support of application 

 6 Adoption ordersðdocuments in support of application 

 7 Adoption ordersðentry of appearance opposing application 

 8 Form of interim order 

 9 Form of adoption order 

Division 76.3 Orders for dispensing  with consent to adoption 

 10 Dispensing ordersðapplication 

 11 Dispensing ordersðnotice of application 

 12 Dispensing ordersðentry of appearance opposing application 

 13 Form of dispensing order 

Division 76.4 Variation of adoption orders 

 14 Variation ordersðapplication 

 15 Variation ordersðnotice of application 

 16 Variation ordersðentry of appearance opposing application 

Division 76.5 Discharge of interim orders  and adoption orders 

 17 Discharging ordersðapplication 

 18 Discharging ordersðnotice of application 

 19 Discharging ordersðentry of appearance opposing application 

Division 76.6 Access to identifying information 

 20 Access to identifying informationðapplication 

 21 Access to identifying informationðnotice of application 

 22 Access to identifying informationðentry of appearance opposing 
application 

 23 Form of order for access to identifying information 
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Division 76.7 General procedures 

 24 Applications by motion without notice 

 25 Service of notice of applications 

 26 Chambers hearings 

 27 Evidence 

 28 Adjournments, extensions of time, directions 

Part 9 Proceedings under Jurisdiction of Courts 
(Cross-vesting) Act 1993 

Order 78 
 1 Application of o 78 

 2 Definitions for o 78 

 3 Applications under the Act 

 4 Applications for transfer of proceedings 

 5 Removal of Proceedings 

 6 Proceedings in which jurisdiction under cross-vesting laws is  
or may be invoked 

 7 Proceedings transferred under cross-vesting laws 

 8 Conduct of proceedings 

Part 10 Disputed elections and questions referred 
by the legislative assemblyðElectoral Act 
1992 

Order 79 Electoral matters 

Division 79.1 Preliminary 

 1 Definitions for o 79 

 2 Application of rules 

Division 79.2 Disputed elections 

 3 Deposit as security for costs 

 4 Public notice of application 

 5 Parties to proceeding 

 6 Particulars of contested ballot papers 

 7 Countercharges 

 8 Evidence of voting in Antarctica 
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 9 Trial 

 10 Substitution of applicant 

 11 Withdrawal and substitution of respondent 

 12 Inspection of list of applications 

Division 79.3 Questions referred by Legislative Assembly 

 13 Parties to proceeding 

Division 79.4 Miscellaneous 

 14 Further particulars 

Part 11 Criminal jurisdiction 

Order 80 Criminal proceedings 

Division 80.1 Preliminary 

 1 Meaning of criminal proceeding in pt 11 

 2 Forms 

Division 80.2 Bail 

 3 Application for bail 

Division 80.3 Subpoena 

 4 Power to issue 

 5 Conduct money 

 6 Production by non-party 

 7 Costs of complying with subpoena 

 8 Bankerôs books 

 9 Inspection 

 10 Issueðform of subpoena 

 11 Document or thing in custody of a court 

 12 Service of subpoenas 

 13 Setting aside 

Division 80.4 General 

 15 Execution of documents 
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Part 11A Registration of orders under mutual 
assistance in Criminal Matters Act 1987 
(Cwlth)  

Order 80A 
 1 Definitions for o 80A 

 2 Register 

 3 Registration 

 4 Proceedings for registration 

Part 11B Registration of orders under proceeds of 
Crime Act 1991 

Order 80B 
 1 Definitions for o 80B 

 2 Register 

 3 Registration 

 4 Proceedings for registration 

 5 Amendments, ancillary orders or directions 

Part 11C Matters arising under Evidence and 
Procedure (New Zealand) Act 1994 (Cwlth)  

Order 80C Preliminary 
 1 Meaning of the Act in pt 11C 

 1A Expressions have the same meaning as in Evidence and  
Procedure (New Zealand) Act 

 1B References to forms 

Order 80D Service of subpoena in New Zealand 
 1 Application for leave to serve 

 2 Supporting affidavit 

 3 Ex parte hearing 

 4 Undertaking about expenses 

 5 Leave to search etc 
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Order 80E Failure to comply with subpoena 
 1 Issue of certificate 

 2 Application for issue of certificate 

 3 Supporting affidavit 

Order 80F Setting aside subpoena 
 1 Application to set aside 

 2 Copy of affidavit to party 

 3 Determination of application 

 4 Objection to no hearing 

 5 Hearing by videolink or telephone 

Order 80G Evidence by videolink or telephone 
 1 Application for direction 

 2 Supporting affidavit 

 3 Relevant considerations 

 4 Directions 

Order 80H Fax copies 
 1 Application of the Act, pt 6 

 2 Filed copy of fax 

Part 12 Appeals 

Order 81  Appeal rules 
 1 Definitions for o 81 

 2 Applicationðappeals from tribunals and other bodies 

 3 Institution of appeals 

 4 Notice of appeal 

 5 Appearance 

 6 Other parties 

 7 Lodgment of notice of appeal 

 8 Extension of time 

 9 Date for settling appeal papers 

 10 Service of notice of appeal 

 11 Security for costs 

 12 Stay of decision 
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 13 Documents 

 14 Discontinuance of appeal 

 15 Amendment of notice of appeal 

 16 Cross-appeals 

 17 Notice of contention 

 18 Settling of appeal papers 

 19 Preparation of appeal papers 

 20 Setting down appeal for hearing 

Order 81A Order nisi to review 
 1 Definitions for o 81A 

 2 Applications 

 3 Affidavits 

 4 Service of applications 

 5 Parties 

 6 Form of order nisi 

 7 Service of order nisi 

 8 Appearance to order nisi 

 9 Application to revoke order nisi 

Part 13 Applications under Administrative Decisions 
(Judicial Review) Act 1989 

Order 82 
 1 Meaning of Review Act in o 82 

 2 Application of rules 

 3 Instituting a reviewðform 81 

 4 Documents to be filed 

 5 Notice of objection to competency 

 6 Directions 

 7 Staying or dismissing applications 
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Part 14 Commercial arbitration jurisdiction 

Order 83 Commercial arbitration 

Division 83.1 Awards 

 1 Definitions for o 83 

 2 Application of rules 

 3 Commencement of proceedings 

 4 Appeal under Arbitration Act, s 38 by leave 

 5 Application under Arbitration Act, s 39 

 6 Time for appeal or application 

 6A Payment into and out of court 

 6B Acceptance of amount paid into court 

 6C Amount remaining in court 

 6D Nondisclosure of amount paid into court 

 7 Examination of witnesses 

 8 Decision to refuse application for interlocutory order 

 9 Application for leave to enforce award 

 10 Evidence of award for purposes of enforcement 

 11 lndorsement and service of order for enforcement 

Division 83.2 Subpoenas issued under the Arbitration Act 

 11A Definitions for div 83.2 

 11B Issueðforms 85 to 88 

 11C Return date for subpoena for production 

 11D Conduct money 

 11E Production by non-party 

 11F Costs of complying with subpoena 

 11G Bankerôs books 

 11H Subpoenas to produce document 

 11I Service of subpoenas 

 11J Notice instead of subpoena to medical expert 

 11K No shortening of time for service 

 11L Setting aside 

 11M Delivery of documents to the arbitrator or umpireðno objection 

 11N Delivery of documents to the arbitrator or umpireðobjection 

Division 83.3 Court-appointed referees 

 12 Meaning of question in div 83.3 

 13 Order referring 
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 14 Order referring may be varied or set aside 

 15 Conduct of proceedings under a reference 

 16 Interlocutory directions 

 17 Report of referee 

 18 Proceedings on report of referee 

 19 Remuneration of referee 

 20 Court rooms etc 

Division 83.4 Master 

 21 Powers of master 

Schedule 1 Civil Proceedings Forms 

Form 1 General heading style 

Form 2 Originating application 

Form 3 Claim for debt or liquidated demand statement to 
accompany originating application 

Form 4 Motor vehicle personal injury claim statement to 
accompany originating application 

Form 5 Employment personal injury claim statement to 
accompany originating application 

Form 8 Request for service of originating application outside 
Australia 

Form 9 Memorandum of appearance 

Form 10 Affidavit in support of application for default  
judgment for debt 

Form 10A Default judgment 

Form 11  Affidavit for entry of appearance as guardian 

Form 12 Memorandum on notice of judgment 

Form 13  Third party claiming indemnity or contribution or  
other relief or remedy 

Form 14 Third-party claim when question or issue to be 
determined 

Form 15 Statement of claim (general form) in the Supreme  
Court of the Australian Capital Territory 

Form 16 Defence (general form) 
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Form 17 Reply (general form) 

Form 18 Notice of counterclaim 

Form 19 Notice of payment into Court 

Form 19A Bond by an insurer 

Form 19B Authority to execute bond 

Form 20 Acceptance of sum paid into Court 

Form 22 Confession of defence 

Form 24 Answer to interrogatories 

Form 25 Affidavit as to documents 

Form 26 Notice to produce documents 

Form 27 Notice to inspect documents 

Form 27A Notice for non-party production 

Form 28 Notice to admit documents 

Form 29 Notice to admit facts 

Form 30 Admission of facts, pursuant to notice 

Form 31 Notice to produce 

Form 32 Form of order, accounts and inquiries 

Form 33 Entry of special case 

Form 34 Issue  

Form 37 Certificate of associated or officer after trial 

Form 38 Order for examination within the territory 

Form 39 Order for examination outside the Territory 

Form 40 Order for issue of letter of request 

Form 41 Undertakingðletter of request 

Form 42 Order for examination under interstate or foreign  
letter of request 

Form 43 Certificate of order and depositionsðexamination  
for interstate or foreign court or tribunal 

Form 45 Subpoena to give evidence 

Form 46 Subpoena to produce (subpoena to a natural person) 
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Form 47 Subpoena to produce and to answer questions 

Form 48 Subpoena to produce and to give evidence 

Form 49 Notice of intention to adduce evidence of previous 
representation 

Form 49A Notice of objection to tender of hearsay evidence 

Form 49B Notice of intention to adduce tendency evidence 

Form 50 Notice of intention to adduce coincidence evidence 

Form 50AA General form of judgment 

Form 50AB General form of order 

Form 50A Certificate of judgment 

Form 51 Praecipe for writ of fieri-facias 

Form 52 Praecipe for writ of venditioni exponas 

Form 53 Praecipe for writ of possession 

Form 54 Writ of fieri-facias 

Form 55 Writ of venditioni exponas 

Form 56 Writ of possession 

Form 56A Order for examination of judgment debtor 

Form 57 Affidavit as to stock under order 47 

Form 58 Notice as to stock under order 47 

Form 59 Writ of delivery 

Form 60 Receiverôs security by undertaking 

Form 61 Receiverôs account 

Form 62 Affidavit verifying receiverôs account 

Form 63 Writ of certiorari 

Form 64 Writ of mandamus 

Form 65 Writ of prohibition 

Form 69 Notice of claim to goods taken in execution 

Form 70 Notice by plaintiff of admission or dispute of title of 
claimant  
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Form 76 Notice of appeal from interlocutory order of the  
registrar  

Form 77 (Appeal from masterðinterlocutory judgment) 

Form 78A Application for registration of judgment under the 
Foreign Judgments Act 1991 (Cwlth) 

Form 78B Order for registration of money judgment 

Form 78C Order for registration of non-money judgment 

Form 78D Notice of registration of money judgment 

Form 78E Notice of registration of non-money judgment 

Form 81 Application for an order of review 

Form 82 Notice of objection to competency 

Form 83 Notice of payment into court in arbitration 

Form 84 Acceptance of amount paid into court in arbitration 

Form 85 Subpoena to give evidence 

Form 86 Subpoena to produce 

Form 87 Subpoena to produce and to answer questions 

Form 88 Subpoena to produce and to give evidence 

Schedule 3 Administration and Probate Forms 

Form 1 Notice of intended application for probate 

Form 2 Notice of intended application for letters of 
administration with will annexed 

Form 2A Notice of intended application for letters of 
administration 

Form 3 Notice of intended application for reseal of foreign  
grant  

Form 3A Application for probate 

Form 3B Application for letters of administration with will  
annexed  

Form 3C Application for letters of administration 

Form 3D Application for reseal of foreign grant 
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Form 3E Affidavit of applicant for probate 

Form 3F Affidavit of applicant for administration with will  
annexed  

Form 3G Affidavit of applicant for administration 

Form 3GA Affidavit of applicant for reseal of foreign grant 

Form 3H Affidavit of search 

Form 4 Administration bond 

Form 5 Creditorôs administration bond 

Form 6 Affidavit of justification 

Form 7 Notice of filing accounts 

Form 8 Caveat  

Form 9 Affidavit in support of application by public trustee 

Form 10 Affidavit in support of application by public trustee 

Form 12 Renunciation of probate in favour of public trustee 

Form 13 Renunciation of letters of administration in favour of 
public trustee 

Form 14 Notice of application for representation to be given  
by public trustee 

Form 15 Acknowledgment under section 56 of Act 

Form 16 Grant of probate 

Form 17 Grant of letters of administration with will annexed 
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As in force on 
1 May 2001 

 

 
Australian Capital Territory 

Supreme Court Rules 

in force under the 

Supreme Court Act 1933 
     

     

     

   

Part 1 Preliminary 

Order 1 Preliminary 
     

1  Citation  

 These rules may be cited as the Supreme Court Rules.  

4 Definitions for rules 

 In these rules: 

Act means the Supreme Court Act 1933. 

action means any proceeding other than a criminal proceeding or an 

appellate proceeding. 

administration and probate jurisdiction means jurisdiction under the 

Administration and Probate Act 1929.  
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address for service meansð 

 (a) for a person represented by a solicitorð 

 (i) if the solicitor has a place of business in the 

Territoryðthe address of the place of business and 

any other address provided in accordance with these 

rules; or 

 (ii)  in any other caseðthe address of a place in the 

Territory; or 

 (b) for a plaintiff, defendant or anyone else acting in personð 

 (i) if the person has a residence or place of business in 

the Territoryðthe address of the residence or place 

of business; or 

 (ii)  in any other caseðthe address of a place in the 

Territory. 

criminal proceeding includes an application in relation to bail. 

defend, for division 19.2ðsee order 19 rule 16.  

diplomatic or consular representative means a person appointed to 

hold or act in any of the following offices: 

 (a) ambassador;  

 (b) high commissioner;  

 (c) minister;  

 (d) head of a mission;  

 (e) commissioner;  

 (f) charg® dôaffaires;  

 (g) counsellor, secretary or attaché at an embassy, high 

commissionerôs office, legation or other post;  

 (h) consul general;  

 (i) consul;  

 (j) vice-consul;  

 (k) proconsul;  
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 (l) trade commissioner; and  

 (m) consular agent. 

file, in relation to a document, means to place the document on the 

court file.  

garnisheeðsee order 46 rule 1 (1). 

issue execution against a person means issue a writ of execution in 

relation to the person. 

motor accident means an accident or other incident in which the death 

of, or bodily injury to, a person is caused by, or arises out of the use 

of, a motor vehicle. 

motor vehicleðsee the Road Transport (General) Act 1999, 

dictionary. 

negligence, in relation to an employer, meansð 

 (a) the negligence of the employer; or 

 (b) the negligence of another person for whose negligence the 

employer is liable; or 

 (c) a breach of statutory duty by the employer or by another 

person for whose breach of statutory duty the employer is 

liable. 

office, of the registrar, means the offices of the court. 

originating application means an application under order 2 for the 

commencement of an action. 

personal service, of a document on a person, meansð 

 (a) giving to the personð 

 (i) if the original of the document is sealed with the seal 

of the courtða sealed copy of the document; or 

 (ii ) in any other caseða copy of the document; or 

 (b) if the person refuses to accept itðputting the copy of the 

document down in the personôs presence and telling the 

person the nature of the document. 



Part 1   Preliminary                                                                                         
Order 1   Preliminary                                                                                                     
                                                                                                                                     

Rule 5            

 

 

Page 4 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

person with a legal disability meansð 

 (a) a child; or 

 (b) a person with a mental disability. 

person with a mental disability, in relation to a proceeding, means a 

person who is not legally competent to be a party to the proceeding, 

and includes such a person even if a guardian or manager has not been 

appointed for the person under the Guardianship and Management of 

Property Act 1991. 

prescribed means prescribed by these rules.  

probate action means an action or other matter relating to the grant 

or recall of probate or of letters of administration, other than common 

form business. 

registry means the offices of the court. 

sue, for division 19.2ðsee order 19 rule 16. 

taxing officer means the person whose duty it is to tax costs in the 

court. 

writ of execution includes a writ of fieri-facias, capias, sequestration 

or attachment and a writ issued to give effect to a writ of execution. 

5  General heading styleðschedule 1 forms 

 A document made out in accordance with a form in schedule 1 shall 

be headed in the manner set out in form 1 of that schedule, unless 

otherwise indicated in the form. 
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Part 2 Civil jurisdiction 

Order 1A Application of part 
     

1 Application to jurisdictions generally 

 This part applies in relation to all proceedings in the court in any of 

its jurisdictions other than the criminal jurisdiction except in so far as 

these rules otherwise provide or the court otherwise orders. 
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Order 2 Commencement of actions 

Division 2.1 Procedure on originating 
application 

1  Commencement by originating application 

 All actions shall be commenced by the filing of an originating 

application pursuant to this order, unless otherwise provided by these 

rules or any other law of the Territory. 

2  Date of commencement 

 (1)  Where an originating application is filed for the commencement of an 

action, the action commences on the date the application was first 

lodged for filing (whether or not it is renewed under division 2.3). 

 (2)  Where an action is commenced by oral application under rule 3 (1), 

the action commences on the date of the oral application. 

3  Oral applications 

 (1)  An action may be commenced by oral application to the court if the 

court is satisfied that it is necessary to commence it in this way. 

 (2)  Where an action is commenced by oral application, the plaintiff shall 

lodge an originating application in writing in the same terms as the 

oral application for filing pursuant to this order as soon as practicable 

afterwards. 

4  Form of originating application 

 (1)  An originating application shall be in accordance with schedule 1, 

form 2. 

 (2)  An originating application shall identify the parties to the action. 

 (3)  For the purposes of an originating applicationð 

 (a) the party claiming relief (including a relator) shall be referred to 

as the plaintiff; and 

 (b) any other party entitled to be heard shall be referred to as a 

defendant. 
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 (4)  An originating application shall include a statement of the following: 

 (a) if the plaintiff is a natural personðthe full name and occupation 

of the plaintiff, together with his or her full residential or 

business address; 

 (b) if the plaintiff is a body corporateðthe information specified 

under rule 5; 

 (c) if the plaintiff sues, or the defendant is sued, in a representative 

capacityðthat capacity; 

 (d) if the plaintiff is represented by a solicitorð 

 (i) the full name, address and telephone number of the 

solicitor; and 

 (ii)  the full name, address and telephone number of any other 

solicitor acting as agent of the firstmentioned solicitor in 

relation to the action; 

 (e) an address for service of documents for the proceeding; 

 (f) insofar as the plaintiff knowsð 

 (i) if the defendant is a natural personðthe full name and 

occupation of the defendant, together with his or her 

residential or business address;  

 (ii)  if the plaintiff knows the defendant to be a natural person, 

but does not know the full name of the defendantðthe sex 

of the defendant; and 

 (iii)  if the defendant is a body corporateðthe information 

specified under rule 5; 

 (g) the relevant time under rule 7 for the defendant to enter an 

appearance;  

 (h) the particulars of the action specified under rule 8; 

 (j) the particulars of the relief sought specified under rule 9. 
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 (4A)  If a person is represented by a solicitor, the address for service stated 

in the originating application may also include any of the following 

for the solicitor: 

 (a) the number of an Australian Document Exchange Pty Ltd 

exchange box in the Territory;  

 (b) the number of a postbox at a post office in the Territory; 

 (c) a fax number. 

 (5)  An originating application shall be signed by the plaintiff, or by the 

plaintiffôs  solicitor. 

5  Corporate information 

 (1)  For the purposes of rule 4 (4) (b) and (f) (iii), an originating 

application shall specify the following information about a body 

corporate: 

 (a) if the body is a companyðthe companyôs Australian Company 

Number and the address of its registered office; 

 (b) if the body is a registered body within the meaning of the 

Corporations Lawðthe bodyôs Australian Registered Body 

Number and the address of its registered office in Australia; 

 (c) if the body is an association incorporated under the Associations 

Incorporation Act 1991 or a corresponding law of a State or 

another Territoryðthe address of the associationôs registered 

office or public officer; 

 (d) if the body is an authorised deposit-taking institutionðthe 

address of its registered office; 

 (f) if the body is a society registered under the Co-operative 

Societies Act 1939ðthe address of the societyôs registered 

office; 

 (g) if the body is a corporation within the meaning of the Unit Titles 

Act 1970ðthe address of the corporation. 

7  Time for appearance 

 An originating application shall specify a time after service within 

which any defendant is required to enter an appearance, as follows: 
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 (a) if the Service and Execution of Process Act 1992 (Cwlth) 

appliesðas provided under section 17 of that Act; 

 (b) if leave is to be sought under order 12 for the application to be 

served outside Australiaðthe time sought to be included in the 

relevant order under order 12 rule 6; 

 (c) in any other caseð8 days. 

8  Identification of action 

 (1)  An originating application shall identify each cause of action 

sufficiently for the purposes of determining the relevant limitation 

period under the Limitation Act 1985, or under any other applicable 

law. 

 (2)  If relief is claimed under a law of the Territory (other than the 

common law) or a law of the Commonwealth, a State or another 

Territory, the originating application shall identify the relevant 

provision of the law. 

 (3)  The originating application in an action for defamation shall identify 

each relevant publication. 

 (4)  An originating application including a claim for the determination or 

direction of the court on any question shall include a statement of the 

question. 

9  Identification of relief sought 

 (1)  An originating application shall specify the relief claimed in respect 

of each cause of action. 

 (2)  An originating application shall specify any claim for exemplary 

damages. 

 (3)  An originating application shall specify any claim for the taking of an 

account. 

 (4)  Costs need not be specifically claimed in an originating application. 

 (5)  A claim for interlocutory relief shall be specified separately in an 

originating application. 

 (6)  An originating application may state whether the plaintiff intends to 

apply for summary judgment. 



Part 2   Civil jurisdiction                                                                                  
Order 2   Commencement of actions                                                                                         
Division 2.1                                 Procedure on originating application                                                  

Rule 10           

 

 

Page 10 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 (7)  An originating application shall state whether a statement of claim is 

attached. 

 (8)  If an action includes a claim for debt or a liquidated demand, a 

statement under rule 11 shall be attached to the originating 

application. 

 (9)  If an action includes a claim for damages for a motor accident, a 

statement under rule 12 must be attached to the originating 

application. 

 (10)  If an action includes a claim for damages for death or bodily injury 

arising out of an employerôs negligence, a statement under rule 13 

shall be attached to the originating application. 

10  Statements of claim 

 (1)  A statement of claim shall accompany an originating application in 

the case of the following claims: 

 (a) a claim for debt or a liquidated demand; 

 (b) a claim for damages in tort other thanð 

 (i) a claim for damages for a motor accident; or 

 (ii)  a claim for damages for death or bodily injury arising out 

of the negligence of an employer; 

 (c) a claim alleging fraud; 

 (d) a claim in respect of a trust (other than an express trust wholly 

in writing). 

 (2)  A statement of claim shall not accompany an originating application 

in the case of the following claims: 

 (a) a claim for damages for a motor accident; 

 (b) a claim for damages for death or bodily injury arising out of the 

negligence of an employer. 

 (3)  A statement of claim may accompany an originating application in 

any other case. 
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11  Claims for debt and liquidated demands 

 (1)  An originating application which includes a claim for debt or a 

liquidated demand shall have attached a statement in accordance with 

schedule 1, form 3ð 

 (a) of the amount of that debt or demand; and 

 (b) if interest is claimedð 

 (i) of the rate of interest claimed to be payable as of right 

(whether by virtue of an agreement or otherwise); or 

 (ii)  that the plaintiff applies for a specified order for interest 

(or a lump sum in lieu of interest) to be included in the sum 

for which judgment is given; and 

 (c) whether taxed costs are claimed; and 

 (d) if taxed costs are not claimedðof the amount claimed for costs 

and disbursements; and 

 (e) to the effect that proceedings on the claim will be stayed under 

order 3 upon payment, within the time allowed for appearance, 

of the debt or demand, together with any amount allowed under 

that order for interest and costs. 

 (2)  In this rule: 

order, in relation to a statement under subrule (1) (b) (ii), meansð 

 (a) an order under the Act, section 69; or 

 (b) an order under another law specified in the statement. 

12  Motor vehicle personal injury claims  

 An originating application which includes a claim for damages for a 

motor accident must have attached a statement in accordance with 

schedule 1, form 4 of the following: 

 (a) the time, date, place and circumstances of the use of the motor 

vehicle (including, where possible, the registration particulars of 

all vehicles involved); 

 (b) precise particulars of negligence; 
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 (c) the nature and extent of the injuries and disabilities resulting 

from the use of the motor vehicle, so far as is known, sufficient  

(where possible) to enable the defendant to nominate the type of 

expert required to examine the plaintiff; 

 (d) the name of each health professional who has treated the 

plaintiff for such injuries and disabilities, and for any condition 

exacerbated by such an injury or disability; 

 (e) the nature of any claim for past or future economic loss, so far 

as is known, including (where relevant) the name and address of 

each employer of the plaintiff during a reasonable period before 

and since the use of the motor vehicle. 

13  Employment personal injury claims 

 An originating application which includes a claim for damages for 

death or bodily injury arising out of an employerôs negligence shall 

have attached a statement in accordance with schedule 1, form 5 of 

the following: 

 (a) the time, date, place and circumstances of the negligence, 

including the acts or omissions constituting the negligence; 

 (b) if the negligence was that of a person other than the defendant, 

for whose negligence the defendant is vicariously liableð

particulars of the person, and particulars of the claim for 

vicarious liability; 

 (c) if the cause of action is based upon a breach of statutory dutyð

particulars of the statutory provision and a precise statement of 

the acts or omissions constituting the breach; 

 (d) the nature and extent of the injuries and disabilities resulting 

from the acts constituting the negligence, so far as is known, 

sufficient (where possible) to enable the defendant to nominate 

the type of expert required to examine the plaintiff; 

 (e) the name of each health professional who has treated the 

plaintiff for such injuries and disabilities, and for any condition 

exacerbated by such an injury or disability; 
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 (f) the nature of any claim for past or future economic loss, so far 

as is known, including (where relevant) the name and address of 

each employer of the plaintiff during a reasonable period before 

and since the acts constituting the negligence. 

14  Originating applications with no defendant 

 (1)  An originating application in relation to which there is no defendant 

shall be accompanied by an affidavit setting out evidence in relation 

to the claim for relief. 

 (2)  On filing an originating application in relation to which there is no 

defendant, the registrar shall provide a hearing date to the plaintiff. 

15  Notice to defendants 

 Where there is a defendant to an action, the originating application 

shall include a statement to the effect that the action may be heard, 

and the defendant may become liable to suffer judgment or an order 

against the defendant, unless the defendant enters an appearance in 

the registrarôs office within the time specified in the application. 

16  Filing and sealing of originating applications 

 (1)  On filing an originating application the registrar shall seal the 

application and a sufficient number of copies for service and proof of 

service. 

 (2)  The registrar shall ensure that each copy sealed under subrule (1) is 

endorsed withð 

 (a) the distinguishing number assigned to the relevant proceeding; 

and 

 (b) the date on whichð 

 (i) the application was first lodged for filing; or 

 (ii)  if the application was commenced orallyðthe oral 

application was made. 
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17  Further sealed copies 

 (1)  At the request of the plaintiff at any time after an originating 

application is filed, the registrar may seal a further copy or copies of 

the application, if satisfied that it is necessary to do so. 

 (2)  The registrar shall ensure that each copy sealed under subrule (1) is 

endorsed withð 

 (a) the distinguishing number assigned to the proceeding; and 

 (b) the date on whichð 

 (i) the application was first lodged for filing; or 

 (ii)  if the application was commenced orallyðthe oral 

application was made; and 

 (c) the time after service within which the defendant is required to 

enter an appearance. 

18  Authorisation for service 

 If sealed under rule 16 (1) or 17 (1), a copy of an originating 

application is duly authorised for the purpose of service under these 

rules, or for any other purpose for which an originating application is 

required to be produced. 

18A  Personal service of originating applications generally 
required 

 An originating application must be served personally, unless 

otherwise expressly provided by these rules or any other law of the 

Territory. 

18B  Service of application to recover unoccupied land  

 Service of an originating application in an action to recover 

unoccupied land may be made by attaching a copy of the application 

to a door of a house, or to something else at another conspicuous 

place, on the land. 
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18C  Defendant taken to be served by entering appearance 

 (1)  This rule applies to a defendant in a proceeding if the defendant has 

not been served with the originating application, but enters an 

appearance to the action. 

 (2)  The defendant is taken to have been served with the originating 

application on the day the defendant enters the appearance. 

18D  Service on partners sued in firm name 

 (1)  If persons are sued as partners in the name of their firm, the 

originating application must be servedð 

 (a) on at least 1 of the partners; or 

 (b) at the partnershipôs principal place of the business in the 

Territory on someone having the control or management of the 

partnershipôs business. 

 (2)  Service under subrule (1) is taken to be service on the firm, even if 

some of its members are outside the Territory. 

 (3)  However, if the plaintiff knows that the partnership has been 

dissolved before the commencement of the action, the originating 

application must be served on everyone in the Territory sought to be 

made liable. 

 (4)  A person served with an originating application under this rule must 

be told by written notice, given at the time of service, of the capacity 

in which the person is served.  

 (5)  If the notice is not given to the person served, the person is taken to 

be served as a partner. 

19  Cause book 

 (1)  The registrar shall maintain a cause book for the purposes of these 

rules. 

 (2)  The cause book may be maintained in electronic form. 

 (3)  The cause book shall be maintained in accordance with the directions 

of the court. 
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 (4)  The registrar shall record in the cause bookð 

 (a) the date, and a distinguishing number, of each originating 

application filed; and 

 (b) such other information about each originating application as the 

registrar or the court directs.  

20  Solicitorôs declaration as to filing 

 Where it appears from an originating application that the applicant is 

represented by a solicitorð 

 (a) on the written request of a defendant to the relevant action, the 

solicitor shall give the defendant a written declaration of 

whether the application was filed by him or her; and 

 (b) if the solicitor declares that he or she did not file the 

applicationðon the application of the defendant, the court may 

stay the proceeding. 

21  Directions hearings 

 Where, under order 13, a defendant enters an appearance to an 

originating application, the registrar shall appoint a date for a 

directions hearing, except in the following cases: 

 (a) a claim for debt or a liquidated demand; 

 (b) a claim for damages for death or bodily injury; 

 (c) an application for interpleader under order 59. 

22  Interlocutory hearings 

 (1)  Where a directions hearing is appointed in relation to a claim in an 

originating application, any claim for interlocutory relief relevant to 

that claim and included in the application shall be set down for 

hearing at the time of the directions hearing, unless the registrar 

considers that an earlier date should be set down for reasons of 

urgency. 

 (2)  On the hearing of a claim for interlocutory relief, the action is to be 

taken to be before the court for directions as on a directions hearing. 
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Division 2.2 Duration and renewal of 
originating applications 

23  Duration of originating applications 

 An originating application remains in force for 6 months after it 

commences, subject to this division. 

24  Renewal for good cause 

 (1)  If a defendant in an action is not served with the originating 

application, the plaintiff may apply for its renewal within 6 months 

after the action commences. 

 (2)  If an originating application has been renewed or further renewed 

under this rule, and a defendant in the action is not served with the 

application, the plaintiff may apply for its further renewal within 3 

months after the application is renewed or further renewed. 

 (3)  On application under subrule (1) or (2), the court may renew or 

further renew the originating application for such period, not 

exceeding 3 months, as it thinks fit, if satisfied thatð 

 (a) reasonable efforts have been made to locate the defendant; or 

 (b) there is some other good cause for renewing or further renewing 

the originating application. 

25  Renewal to avoid statute-bar 

 (1)  If an action is entered into the list of inactive cases under rule 28 or 

29, the plaintiff may apply for the renewal of the originating 

application at any time prior to its dismissal under rule 31 for want of 

prosecution. 

 (2)  On application under subrule (1), the court shall renew or further 

renew the originating application for such period, not exceeding 3 

months, as it thinks fit, if satisfied thatð 

 (a) the commencement of fresh proceedings in the same action 

would be statute-barred; and 

 (b) there is good cause for such renewal or further renewal. 
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26  Endorsement of renewal 

 If the court makes an order under this division for the renewal (or 

further renewal) of an originating application, the application shall 

beð 

 (a) endorsed in the following form: 

óRenewed under order 2 [rule 24 or rule 25 ] by order made on 

[date] by [Judge/Registrar]ô; and 

 (b) sealed by the registrar.  

Division 2.3 Inactive cases 

27  List of inactive cases 

 (1)  The registrar shall maintain a list of inactive cases. 

 (2)  The list of inactive cases may be maintained in electronic form. 

28  Entry on listð7 months after commencement of action 

 (1)  The registrar shall enter an action in the list of inactive cases  

7 months after the date of its commencement, whereð 

 (a) no application has been made for renewal under division 2.2, or 

such an application has been refused; and 

 (b) no appearance has been entered for any defendant; and 

 (c) the plaintiff has not applied to the court to proceed upon default 

of appearance under order 14. 

 (2)  If subrule (1) (a), (b) and (c) apply to an action 6 months after the date 

of its commencement, the registrar shall give notice to the plaintiff of 

his or her intention to enter the action in the list of inactive cases if 

those paragraphs continue to apply to the action 7 months after the 

date of its commencement. 

 (3)  The registrar shall enter an action in the list of inactive cases ifð 

 (a) an application is made for renewal within 7 months after the date 

of commencement of the action; and 

 (b) the application is refused after that period has elapsed; and 
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 (c) at the time of refusalð 

 (i) no appearance had been entered for any defendant; and 

 (ii)  the plaintiff had not applied to the court to proceed upon 

default of appearance under order 14. 

29  Entry on listð4 months after renewal of originating 
application 

 (1)  If an originating application is renewed, the registrar shall enter the 

action in the list of inactive cases 4 months after the date of renewal, 

whereð 

 (a) no application has been made for its further renewal under 

division 2.2, or such an application has been refused; and 

 (b) no appearance has been entered for any defendant; and 

 (c) the plaintiff has not applied to the court to proceed upon default 

of appearance under order 14. 

 (2)  If subrule (1) (a), (b) and (c) apply to an action 3 months after the date 

of its renewal, the registrar shall give notice to the plaintiff of his or 

her intention to enter the action in the list of inactive cases if those 

paragraphs continue to apply to the action 4 months after the date of 

its renewal. 

 (3)  The registrar shall enter an action in the list of inactive cases ifð 

 (a) the originating application is renewed under division 2.2; and 

 (b) an application for further renewal is made within 4 months after 

the date of that renewal; and 

 (c) the application for further renewal is refused after that period 

has elapsed; and 

 (d) at the time of refusalð 

 (i) no appearance had been entered for any defendant; and 

 (ii)  the plaintiff had not applied to the court to proceed upon 

default of appearance under order 14. 

 (4)  In this rule: 

renewal includes further renewal. 
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30  Removal from list 

 The registrar shall remove an action from the list of inactive cases if, 

within 2 months after the date of its entry on the listð 

 (a) the originating application is renewed under rule 25; or 

 (b) an appearance is filed by the defendant; or 

 (c) the plaintiff applies successfully to the court to proceed upon 

default of appearance under order 14; or 

 (d) the court orders its removal. 

31  Dismissal of action following entry on list 

 (1)  If an action remains on the list of inactive cases 2 months after the 

date of its entry on the list, the action is to be taken to be dismissed 

for want of prosecution. 

 (2)  If an action is taken to be dismissed under subrule (1)ð 

 (a) that dismissal is no bar to the commencement of fresh 

proceedings in the same action by the plaintiff; and 

 (b) the court may reinstate the action in special circumstances. 

Division 2.4 Evidence    

32  Sealing of originating applications 

 (1)  The production of an originating application bearing the imprint of 

the seal of the court under rule 16 or 17 is sufficient evidence ofð 

 (a) the sealing of the application on the date indicated on the 

imprint; and 

 (b) the applicationôs being first lodged for filing, or the making of 

the application orally, as the case may be, on the date endorsed 

on the application. 

 (2)  The production of an originating application bearing the imprint of 

the seal of the court under rule 26 is sufficient evidence of the sealing 

and renewal of the application on the date indicated on the imprint. 
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Order 3 Uncontested actionsðdebts 
and liquidated demands 

     

1  Payment of amounts claimed in originating applications 

 Whereð 

 (a) an originating application consists solely of a claim for debt or 

a liquidated demand; and 

 (b) the application includes a statement under order 2, rule 11; and 

 (c) the defendant pays the plaintiff the amount claimed, together 

with any amounts specified for interest and costs, within the 

time allowed for appearance; 

all further proceedings in the action shall be stayed except taxation of 

costs and execution to recover costs. 

2  Taxation of costs 

 Where rule 1 applies, the defendant may require costs to be taxed  

ifð 

 (a) more than $625 is claimed in the originating application for 

costs and disbursements; or 

 (b) the plaintiff claims taxed costs; or 

 (c) the action could properly have been brought in the Magistrates 

Court. 

3  Taxation of costsðjudgment in default of appearance 

 (1)  This rule applies whereð 

 (a) an originating application that is issued on or after 1 January 

1998 consists solely of a claim for debt or a liquidated demand; 

and 

 (b) the application includes a statement under order 2, rule 11; and 

 (c) judgment is entered against the defendant in default of 

appearance. 
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 (2)  Where this rule appliesð 

 (a) subject to order 65, rule 7A, costs shall be allowed without 

taxation of not more than $697 for costs and disbursements, 

together with an additional amount for fees properly paid for 

service of the application; and 

 (b) a claim for more than $697 for costs and disbursements (other 

than service fees) shall be subject to taxation. 

 (3)  Rule 3 as in effect immediately before the commencement of this rule 

continues to apply in respect of an originating application issued 

before 1 January 1998.  
  



Civil jurisdiction                                                                                             Part 2   
Representation by solicitors                                                                         Order 8   

                                                                                                                          

Rule 1   

 

 

 Supreme Court Rules Page 23 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

Order 8 Representation by solicitors 
     

1  Right of proceeding in court 

 (1)  A person may proceed in court by solicitor or in person, subject to 

this rule. 

 (2)  A person with a legal disability may only proceed by a solicitor. 

 (3)  A corporation shall proceed in the court by a solicitor unless the court 

grants leave for an officer of the corporation to represent the 

corporation. 

 (4)  A relator shall proceed by a solicitor. 

 (5)  A solicitor shall act for a relator only if the relator has given the 

solicitor written authority to act in the proceedings, and the authority 

is filed in the court. 

2  Notice of change of solicitor  

 (1)  A party represented by a solicitor may change his or her solicitor in 

any cause or matter, without an order for that purpose, upon notice of 

such change being filed, but until such notice is filed and a copy 

served, the former solicitor shall be considered the solicitor of the 

party.  

 (2)  The party giving the notice shall serve on every other party to the 

cause or matter (not being a party in default as to entry of appearance) 

a copy of the notice, indorsed with a memorandum stating that the 

notice has been filed.  

 (3)  A notice under this rule must include the name of the new solicitor 

and the new address for service of the party. 

3  Notice of appointment of solicitor  

 If a party, having acted in person, appoints a solicitor to act in the 

cause or matter, on his or her behalf, he or she may, either personally 

or by his or her solicitor, give notice of the appointment, and the 

provisions of this order relating to a notice of change of solicitor shall, 

with the necessary modifications, apply to a notice of appointment of 

a solicitor.  
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4  Notice of intention to act in person  

  If a party, having been represented by a solicitor, intends to 

act in person in the cause or matter, he or she may give notice stating 

his or her intention to act in person and giving an address for service, 

and the provisions of this order relating to notice of change of a 

solicitor shall, with the necessary modifications, apply to a notice of 

intention to act in person.  

5  Removal of solicitor from the record  

 (1)  Where a solicitor who has acted for a party in a cause or matter has 

died, or becomes bankrupt, or cannot be found, or has ceased to have 

the right to practice in the court, and the party has not given notice of 

change of solicitor or notice of intention to act in person, any other 

party to the cause or matter, may, on notice to be served on the 

firstnamed party personally, or by registered letter addressed to his or 

her last-known place of address, unless the court otherwise directs, 

apply to the court for an order declaring that the solicitor has ceased 

to be the solicitor acting for the firstnamed party in the cause or 

matter, and the court may make an order accordingly.  

 (2)  If an order is made accordinglyð 

 (a) the party on whose application it was made shall forthwith give 

notice of the making of the order to every other party to the cause 

or matter, not being parties in default as to entry of appearance; 

and  

 (b) the party whose solicitor has been removed shall either appoint 

another solicitor or else give such an address for service as is 

required to be given by a party acting in person, and shall 

comply with the provisions of this order relating to notice of 

appointment of a solicitor or notice of intention to act in person, 

and in default of his or her so doing, any documents in respect 

of which personal service is not required may be served on the 

party so in default by being filed.  

 (3)  An order made under this rule shall not affect the rights or liabilities 

of the solicitor and the party for whom he or she acted as between 

themselves.  
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6  Withdrawal of solicitor from the record  

 (1)  Where a solicitor who has acted for a party in a cause or matter has 

ceased so to act and the party has not given notice of change in 

accordance with this order, the solicitor may, on notice served on the 

party personally or by registered letter addressed to his or her last-

known place of address, unless the court otherwise directs, apply to 

the court for an order to the effect that the solicitor has ceased to be 

the solicitor acting for the party in the cause or matter, and the court 

may make an order accordingly. 

 (1A)  Unless and until the solicitor has complied with subrule (2) (a) he or 

she shall (subject to rules 2 and 5) be deemed to be the solicitor of the 

party.  

 (2)  If an order is made under subrule (1)ð 

 (a) the solicitor shall forthwith give notice of the making of the 

order to all parties to the cause or matter, not being parties in 

default as to entry of appearance; and  

 (b) the party shall either appoint another solicitor or else give such 

an address for service as is required to be given by a party acting 

in person, and shall comply with the provisions of this order 

relating to notice of appointment of a solicitor or notice of 

intention to act in person, and, in default of his or her so doing, 

any documents of which personal service is not required may be 

served on the party so in default by being filed.  

 (3)  An order made under this rule shall not affect the rights and liabilities 

of the solicitor and the party for whom he or she acted as between 

themselves.  

8  Solicitor not to act for adverse parties  

 A solicitor shall not act in any cause or matter for plaintiff and 

defendant, or for any 2 or more defendants having adverse interests 

in a cause or matter.  
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Order 10 Service of documents in 
Australia 

     

1  Application 

 This order applies to the service in Australia of a document. 

2  Documents not generally required to be served 
personally 

 Personal service of a document is necessary only if it is expressly 

required by these rules or any other law of the Territory. 

3  Acceptance of service by solicitor 

 (1)  A solicitor may accept service of any document for a person 

(including a document required to be served personally on the 

person). 

 (2)  The solicitor mustð 

 (a) make a note on a copy of the document to the effect that the 

solicitor accepts service on behalf of the person; and  

 (b) give the copy to the person serving the document. 

 (3)  The person is taken to have been served with the document on the day 

that the solicitor accepts service of the document. 

4  Non-personal service of documents 

 (1)  If personal service of a document on a person in a proceeding is not 

necessary, the document may be served on the personð 

 (a) by leaving a copy at the personôs address for service; or 

 (b) by sending a copy by prepaid post addressed to the person at the 

personôs address for service; or 

 (c) if the personôs address for service includes a reference to a 

postbox at a post office in the Territoryðby sending a copy by 

prepaid post addressed to the person at the postbox; or 
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 (d) if the personôs address for service includes a reference to an 

Australian Document Exchange Pty Ltd exchange boxðby 

leaving a copy of the document addressed to the person in the 

exchange box or at a collection point of that company for 

transmission to the exchange box; or 

 (e) if the personôs address for service includes a reference to a fax 

numberðby sending it by fax to the number; or 

 (f) if the document to be served is from the registrarôs office, the 

person has a solicitor, and the solicitor has a collection box in 

the officeðby leaving a copy of the document in the solicitorôs 

collection box. 

 (2)  Service is taken to have been madeð 

 (a) if the document is sent by prepaid post in accordance with 

subrule (1) (b) or (c)ð2 days after the copy is posted, unless the 

contrary is proved; or 

 (b) if the document is left or sent in accordance with subrule (1) (a), 

(e) or (f)ð 

 (i) if the document is left or sent before 4 pm on a dayðon 

that day; or 

 (ii)  if the document is left or sent at or after 4 pm on a dayð

on the next day; or 

 (c) if the document is left in accordance with subrule (1) (d)ðthe 

next day. 

5  Service on defendant by filing if no appearance or 
address 

 (1)  If an appearance has not been entered by a defendant, or an address 

for service has not been given by a defendant, a document for which 

personal service is not necessary may be served on the defendant 

byð 

 (a) filing it; and 

 (b) sending a copy by prepaid post addressed to the defendant at his 

or her last-known address. 
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 (2)  A document filed under this rule must have endorsed on its first page 

a statement that it is filed under this rule. 

6 Service if no-one found at plaintiffôs address for service 

 (1)  This rule applies to a plaintiff in a proceeding if the plaintiff acts in 

person, and no-one can be found at the plaintiffôs address for service. 

 (2)  Any document in the proceeding (including a document for which 

personal service is otherwise necessary) may be served on the 

plaintiff by leaving a copy at the plaintiffôs address for service. 

7  Service on defendants who are children 

 (1) This rule applies to a defendant in a proceeding who is a child. 

 (2)  Unless the court otherwise orders, any document in the proceeding 

(including a document for which personal service is necessary) may 

be served on the defendant by serving it onð 

 (a) a parent or guardian of the defendant; or 

 (b) if the defendant does not have a parent or guardianð 

 (i) a person who is responsible for the defendantôs care; or 

 (ii)  a person with whom the defendant lives. 

 (3)  A document may be served on a child only if the court so orders, 

whether before or after the service of the document on the child. 

8  Service on defendants with a mental disability 

 (1)  This rule applies to a defendant in a proceeding who is a person with 

a mental disability and an adult. 

 (2)  Unless the court otherwise orders, a document in the proceeding 

(including a document for which personal service is necessary) may 

be served on the defendant by serving it onð 

 (a) a person responsible for the defendantôs care; or 

 (b) a person with whom the defendant lives. 

 (3)  A document may be served on the defendant only if the court so 

orders, whether before or after the document is served on the person. 
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9  Service of documents on both spouses 

 If both spouses in a relationship are defendants in a proceeding, both 

spouses must be served with any document to be served on them in 

the proceeding, unless the court otherwise orders. 

10  Service on a corporationðCompanies Ordinance 1962 or 
Companies Act 1981  

 (1)  This rule applies to the service of a document for proceedings about 

a corporationð 

 (a) incorporated under the Companies Ordinance 1962; or 

 (b) within the meaning of the Companies Act 1981 (Cwlth). 

 (2)  Service of a document may be made on the corporation, or the official 

manager or liquidator of the corporation, in any way in which service 

of a document is permitted to be made on the corporation, official 

manager or liquidator under the applicable law mentioned in subrule 

(1). 

 (3)  A document may also be served as follows: 

 (a) if, in relation to the corporation, a notice has been lodged for the 

ordinance, section 202B (1) or the Act, section 340 (1)ðby 

serving the document personally on the official manager named 

in the last notice so lodged;  

 (b) if, in relation to the corporation, a notice has been lodged for the 

ordinance, section 280 (1) or the Act, section 421 (1)ðby 

serving the document personally on the liquidator named in the 

last notice so lodged; 

 (c) if, in relation to the corporation, no notice has been lodged for 

the ordinance, section 202B (1) or 280 (1), or the Act, section 

340 (1) or 421 (1), in relation to the corporationðby serving the 

document personally on a director, manager or secretary of the 

corporation. 

 (4)  In this rule, a reference to a corporation includes, so far as applicable, 

a reference to a body to which Companies Act 1981 (Cwlth) part XII, 

division 6 applies. 
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11  Service on a corporationðCorporations Law 

 (1)  Service of a document may be made on a company, or the liquidator 

or administrator of a company, in any way in which service of a 

document is permitted to be made on the company, liquidator or 

administrator under the Corporations Law, section 109X. 

 (2)  A document may also be served on a company byð 

 (a) leaving a copy of the document with someone apparently an 

officer or employee of the company and apparently at least 16 

years oldð 

 (i) at the companyôs registered office; or  

 (ii)  if there is no registered officeðat the companyôs principal 

place of business or principal office; or 

 (b) serving the document personally onð 

 (i) a member of the company charged with the management 

of the corporationôs affairs; or 

 (ii)  a manager, secretary or similar officer of the company; or 

 (iii)  if a company is constituted by 1 personðthat person. 

12 Substituted service 

 (1) If, for any reason, it is impracticable to serve a document in a way 

required or permitted by these rules, the court may make an order 

substituting another way of serving the document. 

 (2)  The court must, if practicable, state in the order a way of serving the 

document the court considers reasonably likely to bring the document 

to the attention of the person to be served. 

 (3) The court may, in the order, state that the document is to be taken to 

have been served on the happening of a stated event or at the end of 

a stated time. 

 (4)  The court may make an order under this rule even though the person 

to be served is not in the Territory or was not in the Territory when 

the proceeding started. 

 (5) An application for an order under this rule must be supported by an 

affidavit setting out the grounds of the application. 
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13  Affidavit of service  

 An affidavit of service must state when, where, how and by whom 

service was made. 

14 Inconvenient address for service 

 The registrar may refuse to file a document if the address for service 

stated in the document is manifestly inconvenient for a party or the 

court. 

15 Change of address for service 

 If a person has given the court an address for service in a proceeding 

and the personôs address for service changes in any respect before the 

proceeding is finally disposed of, the personð 

 (a) must file a notice stating the new address; and 

 (b) must, on the day the notice is filed, serve on the plaintiff and 

every other party who has entered an appearance a copy of the 

notice endorsed with a statement that the notice has been filed. 
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Order 12  Service of documents outside 
Australia  

 

2  Jurisdictional criteria 

 On application under rule 4, the court may allow service of an 

originating application outside Australia ifð 

 (a) the whole subject matter of the action is land situate within the 

Territory (with or without rents or profits) or the perpetuation of 

testimony relating to land within the Territory; or 

 (b) any law, deed, will, contract, obligation or liability affecting 

land or hereditaments situate within the Territory is sought to be 

construed, rectified, set aside or enforced in the action; or 

 (c) any relief is sought against any person domiciled or ordinarily 

resident within the Territory; or 

 (d) the action is for the administration of the personal estate of any 

deceased person who, at the time of his or her death, was 

domiciled within the Territory, or for the execution (as to 

property situate within the Territory) of the trusts of any written 

instrument of which the person to be served is a trustee and 

which ought to be executed according to the law in force in the 

Territory; or 

 (e) the action is foundedð 

 (i) on any breach, or alleged breach, within the Territory of 

any contract wherever made which, according to its terms, 

ought to be performed within the Territory; or  

 (ii)  on a tort committed within the Territory; or 

 (f) any injunction is sought as to anything to be done within the 

Territory, or any nuisance within the Territory is sought to be 

prevented or removed, whether damages are or are not also 

sought; or  

 (g) any person out of Australia is a necessary or proper party to an 

action properly brought against some person duly served within 

Australia.  
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3  Jurisdiction by consent  

 (1)  Notwithstanding anything contained in rule 2, the parties to any 

contract or agreement may agreeð 

 (a) that the court shall have jurisdiction to entertain any action in 

respect of, or arising out of, that contract or agreement; and  

 (b) that service of an originating application in such an action may 

be effected at any place within or without Australia, on any 

party, or any person on behalf of any party, or in any manner 

specified or indicated in that contract or agreement.  

 (2)  Service of an originating application in accordance with subrule (1) 

(b) is to be taken to be good and effective service wherever the 

relevant parties are resident. 

 (3)  Where subrule (1) (a) applies in relation to an action, in the absence 

of an agreement about service under subrule (1) (b), on application 

under rule 4 the court may allow service of an originating application 

in that action out of Australia. 

4  Application for leave  

 An application for leave to serve an originating application out of 

Australia shall be supported by affidavit or other evidenceð 

 (a) stating that, in the belief of the deponent, the plaintiff has a good 

cause of action; and 

 (b) showing in what place or country the defendant is, or probably 

may be found; and 

 (d) stating the grounds upon which the application is made.  

6  Time for appearance  

 An order for the service of an originating application out of Australia 

shall limit a time after such service within which the defendant is to 

enter an appearance, and in fixing that time the court shall have regard 

to the place where the application is to be served.  
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9  Application of o 12 to other originating process 

 This order applies, with necessary changes, to the service outside 

Australia of any originating process of the court other than an 

originating application. 

108 Service where a convention applies 

 (1)  Where leave is given in a civil or commercial cause or matter to serve 

a document in any foreign country with which a convention in that 

behalf has been or is made and extended to the Commonwealth, the 

procedure set out in this rule shall, subject to any special provisions 

contained in the convention, be adopted. 

 (2)  The party bespeaking such service shall file a request in accordance 

with schedule 1, form 8.   

 (2A) The request shall be accompanied by the original document and a 

translation thereof in the language of the country in which service is 

to be effected, certified by or on behalf of the person making the 

request, and a copy of each for every person to be served and any 

further copies which the convention may require, unless the service 

is required to be made on a British subject directly through an 

Australian or British diplomatic or consular representative, in which 

case the translation and copies thereof need not accompany the 

request, unless the convention expressly requires that they should do 

so.  

 (3)  The documents to be served shall be sealed and shall be forwarded by 

the registrar to the Attorney-General of the Commonwealth for 

transmission through the diplomatic channel to the foreign country.  

 (4)  An official certificate transmitted through the diplomatic channel by 

the foreign judicial authority, or by an Australian or British 

diplomatic or consular representative, to the court, establishing the 

fact and the date of the service of the document shall be deemed to be 

sufficient proof of such service, and shall be filed of record as, and be 

equivalent to, an affidavit of service within the requirements of these 

rules in that behalf.  



Civil jurisdiction                                                                                             Part 2   
Service of documents outside Australia                                                               Order 12  

                                                                                                                          

Rule 11  

 

 

 Supreme Court Rules Page 35 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

118 Letters of request  

 (1)  Where in connection with any civil or commercial matter pending 

before a court or tribunal of a foreign country which is a party to a 

Convention regarding Legal Proceedings in Civil and Commercial 

Matters which has been extended to the Commonwealth, a request for 

service of any document is received by the registrar from any consular 

or other authority of that country, the procedure set out in this rule 

shall, subject to any special provisions contained in the convention, 

be adopted. 

 (2)  The service shall be effected by such person as the judge from time 

to time appoints for that purpose, or by the authorised agent of that 

person, by delivering to and leaving with the person to be served the 

original document or a copy of that document, as indicated in the 

request, and a copy of an English translation thereof, in accordance 

with the provisions of these rules regulating the service of process. 

 (3)  No court fees shall be charged for the service, but particulars of the 

charges of the person or agent who effects service shall be submitted 

to the registrar, who shall certify the amount properly payable in 

respect thereof. 

 (4) The registrar shall transmit to the Attorney-General of the 

Commonwealth for transmission to the consular or other authority 

making the request, a certificate establishing the fact and the date of 

the service, or indicating the reasons why it has not been possible to 

effect service, and a statement of the amount of the charges properly 

payable, certified in accordance with subrule (3). 

128 Consequential orders  

 With the consent of the Attorney-General of the Commonwealth, the 

court may make all such orders for substituted service or otherwise as 

are necessary to give effect to this order.  
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Order 13  Appearance  
 

1  Entry of appearance 

 A defendant in an action shall not take any step in the action, except 

under rule 17, before entering an appearance. 

2  Mode of appearance  

 (1)  The defendant in an action shall enter an appearance by giving the 

registrar a memorandum in duplicate in accordance with schedule 1, 

form 9, dated on the day on which it is given, and statingð 

 (a) whether the defendant is represented by a solicitor; and 

 (b) if the defendant is represented by a solicitorðthe name of the 

solicitor; and 

 (c) an address for service of documents for the proceeding; and  

 (d) if any particulars of the defendant stated in the originating 

application are incorrectðthe correct particulars. 

(1AA)   If a person is represented by a solicitor, the address for service stated 

in the memorandum may also include any of the following for the 

solicitor: 

 (a) the number of an Australian Document Exchange Pty Ltd 

exchange box in the Territory;  

 (b) the number of a postbox at a post office in the Territory; 

 (c) a fax number. 

 (1A)  The registrar shall seal the duplicate of the memorandum with a seal 

bearing the words óAppearance Enteredô and the date of the 

appearance, and return the duplicate to the person entering the 

appearance. 

 (1B)  The sealed duplicate of the memorandum is evidence that the 

appearance was entered on the day indicated by the seal. 

 (2)  A defendant whoð 

 (a) wishes to submit to the orders of the court, except as to costs; 

and 
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 (b) is not a person who is taken under these rules to have defaulted 

in making an appearance; 

may add to the memorandum of appearance a statement that he or she 

submits to the orders of the court, except as to costs. 

 (3)  A defendant who adds to his or her memorandum of appearance a 

statement under subrule (2) and takes no active part in the 

proceedings is entitled to an order that the plaintiff pay the 

defendantôs costs as a submitting party, unless the court orders 

otherwise. 

 (4)  A defendant whoð 

 (a) having been entitled to do so, does not add to his or her 

memorandum of appearance a statement under subrule (2); and 

 (b) takes no active part in the proceedings; 

is not entitled to an award for costs greater than that to which the 

defendant would have been entitled had the statement been added, 

unless the court orders otherwise. 

 (5)  Any costs that a plaintiff has been ordered to pay under subrule (3) 

shall be included in any costs payable by any other defendant or 

opponent to the plaintiff in respect of the proceedings. 

3  Notice of appearance 

 A defendant shall, on the day of entering an appearance, serve the 

sealed duplicate of the memorandum of appearance on the plaintiff at 

the plaintiffôs address for service. 

6  Defective address  

 If the memorandum does not contain an address for service it shall 

not be received, and if any such address is illusory or fictitious, the 

appearance may be set aside by the court, on the application of the 

plaintiff.  

8  Entry in cause book  

 Upon receipt of a memorandum of appearance, the registrar shall 

forthwith enter the appearance in the cause book.  
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9  Several defendants  

 If 2 or more defendants in the same action appear by the same 

solicitor and at the same time, the names of all the defendants so 

appearing shall be inserted in a single memorandum.  

10  Appearance not entered on undertaking  

 A solicitor not entering an appearance in pursuance of his or her 

written undertaking so to do on behalf of any defendant shall be liable 

to an attachment.  

11  Late appearances 

 (1)  A defendant may appear at any time before final judgment. 

 (2)  If a defendant enters an appearance after the time specified for 

appearance in the originating application, the defendant is not entitled 

to any additional time for delivering a defence, or for any other 

purpose, unless the court otherwise orders. 

12  Actions for the recovery of landðappearance by person 
not named in the application 

 (1)  On the filing of an affidavit under subrule (2), the court may grant 

leave, in an action for the recovery of land, for a person in possession 

of the land to enter an appearance and defend, although the person is 

not named as a defendant in the plaintiffôs originating application. 

 (2)  For the purposes of subrule (1), an affidavit by the person seeking to 

appear in the action shall be filed stating the capacity in which the 

person is in possession of the land. 

 (3)  Where a court grants leave under subrule (1) to a person to appear in 

an actionð 

 (a) the person is required to enter an appearance under this order, 

and to give notice accordingly to the plaintiff, as if the person 

had been named as a defendant in the action; and 

 (b) in all subsequent proceedings in the action, the person is to be 

taken to be a defendant to the action. 
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13  Actions for recovery of landðappearances by persons 
not in possession 

 In an action for the recovery of land, the court may strike out or 

confine an appearance or defence by a person who is not in possession 

of the land in his or her own right or by a tenant. 

14  Actions for recovery of landðstatement of landlordôs 
interest 

 Where a person appearing to defend an action for the recovery of land 

does so in the capacity of landlord, the memorandum of appearance 

shall include a statement to that effect. 

15  Actions for recovery of landðlimitation of defence to part 
of land 

 (1)  A person appearing to defend an action for the recovery of land may 

limit the defence to part only of the property specified in the 

originating application, in accordance with this rule. 

 (2)  In the memorandum of appearance, the defendant shall describe with 

reasonable certainty the part of the property to which the defence is 

limited. 

 (3)  Unless a defence to an action for the recovery of land is limited in 

accordance with this rule, the defendantôs appearance is to be taken 

to be an appearance to defend for the whole of the land. 

17  Setting aside originating process etc 

 (1)  On application by a defendant to an originating application, the court 

may, by orderð 

 (a) set aside the originating application; or 

 (b) set aside the service of the originating application on the 

defendant; or 

 (c) declare that the originating application has not been duly served 

on the defendant; or 

 (d) discharge an order giving leave to serve the originating 

application outside the Territory or confirming service of the 

originating application outside the Territory; or 
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 (e) discharge an order extending the validity for service of the 

originating application; or 

 (f) protect or releaseð 

 (i) property seized, or threatened with seizure, in the 

proceedings; or 

 (ii)  property subject to an order restraining its disposition or 

disposal, or in respect of which such an order is sought; or 

 (g) declare that the court has no jurisdiction over the defendant in 

respect of the subject matter of the proceedings; or 

 (h) in its discretion, decline to exercise its jurisdiction in the 

proceedings; or 

 (j) grant any other relief that it thinks appropriate. 

 (2)  If an application for an order under subrule (1) is made by a defendant 

on whom the originating application was served outside Australia, the 

court may make the order on the ground thatð 

 (a) the service of the originating application is not authorised by 

these rules; or 

 (b) the court is an inappropriate forum for the proceedings. 

 (3)  An application for an order under subrule (1) shall be by notice of 

motionð 

 (a) filed within the time limited for entering an appearance; and 

 (b) bearing a note óThe defendantôs address for service isô that states 

the defendantôs address for service. 

 (4)  An application for an order under subrule (1) may be made without 

entering an appearance and is not taken to be a voluntary submission 

to the jurisdiction of the court.  
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Order 14
8
  Default of appearance 

 

1  Interpretationðtime for appearance 

 In this order, a reference to a failure to enter an appearance to an 

originating application is to be taken to be a reference to a failure to 

enter such an appearance within the time specified in the application. 

2  Affidavit of service 

 Before taking out proceedings under this order upon default of 

appearance, the plaintiff shall file an affidavit of service of the 

originating application. 

3  Default by defendant with a legal disability 

 (1)  This rule applies if no appearance is entered to an originating 

application for a defendant with a legal disability. 

 (2)  The plaintiff may proceed with the application only if the court 

assigns a litigation guardian by whom the defendant may appear and 

defend the action. 

 (3)  On application by the plaintiff (the guardianship application), the 

court may appoint a litigation guardian for a defendant ifð 

 (a) the originating application was served under order 10 rule 7 or 

8; and 

 (b) notice of the guardianship application has been served under 

order 10 rule 7 or 8ð 

 (i) after the time for the entry of an appearance to the 

originating application has ended; and 

 (ii)  at least 6 days before the hearing date for the guardianship 

application. 

 (4)  The court may dispense with the requirement under subrule (3) (b) at 

the hearing of the guardianship application. 
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4  Claims for debt and liquidated demandsðfinal judgment 

 (1)  Where an originating application includes a claim for debt or a 

liquidated demand, the plaintiff may enter final judgment in respect 

of that claim against any defendant not appearing to the application. 

 (1A)    A plaintiff applying to enter final judgment must file 

with the registrarð 

 (a) an affidavit in accordance with schedule 1, form 10 that is 

sworn, not earlier than 14 days before it is filed byð 

 (i) the plaintiff or, if there are 2 or more plaintiffs, any 

plaintiff; or  

 (ii)  a qualified person; and 

 (b) a draft judgment in accordance with schedule 1, form 10A. 

 (2)  Final judgment under subrule (1) may be entered forð 

 (a) any sum not exceeding the amount specified in the application; 

and 

 (b) interestð 

 (i) at the rate specified in the application to the date of 

judgment; or 

 (ii)  if no interest is specified in the applicationðinterest to the 

date of judgment, or a lump sum in lieu of such interest, 

determined by the court; and 

 (c) costs. 

 (3)  In determining interest or a lump sum for the purposes of subrule (2) 

(b), the court may have regard to practice directions issued by the 

court relating to interest up to judgment. 

 (4)  Where this rule applies, the plaintiff may proceed with the action in 

respect of a claim for debt or a liquidated demand against any 

defendant appearing to the application. 

 (5)  The plaintiffôs solicitor may make an affidavit under this rule only if 

the source of the knowledge of the facts deposed isð 

 (a) the plaintiff; or 
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 (b) if there are 2 or more plaintiffsðany plaintiff; or  

 (c) another qualified person. 

 (6) In this rule: 

qualified person means any of the following: 

 (a) the plaintiffôs solicitor; 

 (b) if the plaintiff is a person with a legal disabilityðthe 

personôs litigation guardian; 

 (c) if the plaintiff is a corporationða member or officer of the 

corporation with knowledge of the facts so far as they are 

known to the corporation; 

 (d) if the plaintiff is a corporation for which a receiver or a 

receiver and manager has been appointedðthe receiver or 

the receiver and manager; 

 (e) if the plaintiff is a corporation for which a liquidator, 

provisional liquidator or administrator has been 

appointedðthe liquidator, provisional liquidator or 

administrator; 

 (f) if the plaintiff is a body of persons that can sue and be sued 

in its own name or in the name of an officer or someone 

elseða member or officer of the body with knowledge of 

the facts so far as they are known to the body; 

 (g) if the plaintiff is the Commonwealth, a State or a 

Territoryðan officer or employee of the Commonwealth, 

State or Territory with knowledge of the facts so far as they 

are known to the Commonwealth, State or Territory; 

 (h) in any other caseðan officer or employee of the plaintiff 

having knowledge of the facts so far as they are known to 

the plaintiff. 

5  Claims for pecuniary damages or for the detention of 
goodsðinterlocutory judgment 

 (1)  Where an originating application includes a claim for pecuniary 

damages or for the detention of goods, or both, the plaintiff may enter 
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interlocutory judgment for damages, or for the value of the goods to 

be assessed, in respect of that claim against any defendant not 

appearing to the application. 

 (2)  Where this rule applies, the plaintiff may proceed with the action in 

respect of a claim for pecuniary damages or for the detention of goods 

against any defendant appearing to the application. 

8  Possession of land where no appearance  

 In case no appearance is entered in an action for the recovery of land, 

or if an appearance is entered but the defence is limited to part only, 

the plaintiff may enter final judgment that the person whose title is 

asserted in the originating application shall recover possession of the 

land, or of the part thereof to which the defence does not apply.  

9  Recovery of landðmesne profits, damages etc 

 In an action for the recovery of land, where the originating 

application includes a claim for mesne profits, arrears of rent, double 

value, damages for breach of contract or wrong or injury to premises, 

the plaintiff may enter final judgment against any defendant not 

appearing to the application for the possession of the land and 

interlocutory judgment for the claim. 

9A Trial of action after entry of interlocutory judgment 

 Unless the court otherwise orders, after entry of an interlocutory 

judgment against a defendant in an action, the plaintiff may proceed 

to trial on 1 or more of any claims for damages only, another form of 

pecuniary relief only or the value of goods only, or on 2 or more of 

these issues, as the case may be.  

9B  Form of interlocutory or final judgment 

 An interlocutory or final judgment must be in accordance with 

schedule 1, form 10A. 

10  Judgment may be set aside or varied  

 Where judgment is entered pursuant to rules 1 to 9, the court may set 

aside or vary such judgment upon such terms as are just.  
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11  Default of appearance in other cases 

 Unless otherwise provided for by this order, if a defendant does not 

appear to an originating application, the action may proceed as if the 

defendant had appeared, subject to order 18. 
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Order 15 Summary judgment upon 
statement of claim 

 

1A Application of o 15 

 This order applies whereð 

 (a) an originating application is accompanied by a statement of 

claim; and 

 (b) the defendant enters an appearance to the application. 

1  Summary judgment  

 (1)  Where this order applies, the plaintiff may apply to the court for leave 

to enter judgment whether or not a defence has been delivered. 

 (2)  An application under subrule (1) shall be accompanied byð 

 (a) the originating application; and 

 (b) an affidavit or affidavits whichð 

 (i) verify the cause of action; 

 (ii)  in the case of a claim for debt or a liquidated demandð

verify the amount claimed; and 

 (iii)  state that in the belief of the deponent there is no defence 

to the action except (if relevant) as to the amount of 

damages claimed. 

 (3)  A deponent to an affidavit referred to in subrule (2) (b) who includes 

in it an item of hearsay evidence shallð 

 (a) adduce evidence of the source of the information; and 

 (b) state that the deponent believes the information. 

 (3A)  On an application under this rule, the court may make such order for 

the entry of judgment as it considers just having regard to the nature 

of the remedy or relief claimed, unless the court is satisfied thatð 

 (a) there is a good defence to the action on the merits; or 

 (b) sufficient facts are disclosed to entitle the defendant to defend 

the action generally; or 
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 (c) subrule (3B) applies. 

 (3B)  On an application under this rule, if the court considers that  

a statement of claim in relation to a particular claim should not (by 

virtue of order 2 rule 10 (2)) have been attached to the originating 

application, the court mayð 

 (a) amend the originating application to strike out that claim; and 

 (b) allow the action to proceed in respect of the remainder of the 

originating application, subject to these rules. 

 (4)  Where the plaintiffôs claim is for the delivery up of a specific chattel 

(with or without a claim for the hire thereof or for damages for its 

detention), the court may make an order for the delivery up of the 

chattel without giving the defendant the option of retaining the chattel 

upon paying the assessed value thereof, and that order, if it is not 

obeyed may be enforced by a writ of attachment or by a writ of 

delivery.  

2  Application by motion on notice 

 An application under rule 1 shall be made by motion on noticeð 

 (a) returnable not less than 2 days after service; and 

 (b) accompanied by a copy of the relevant affidavit and of any 

exhibit referred to in the affidavit. 

3  Defence 

 (1)  The defendant may show cause against an application under  

rule 1ð 

 (a) by affidavit; or 

 (b) if the statement of claim relates only to a claim for a debt or 

liquidated damagesðby offering to pay into court the total 

amount claimed; or 

 (c) with leave of the court, by the examination on oath of the 

defendant or any other person. 

 (2)  The affidavit shall state whether the defence alleged goes to the whole 

or to part only, and (if so) to what part, of the plaintiffôs claim.  
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 (3)  For the purpose of hearing an application under rule 1, the court may 

order the plaintiff or the defendant, or, in the case of a corporation, 

any officer thereof, to attend and be examined and cross-examined on 

oath, or to produce any papers, books, or documents, or copies of or 

extracts therefrom.  

4  Summary judgment for part of claim  

 If it appears that the defence set up by the defendant applies only to 

a part of the plaintiffôs claim, or that any part of his or her claim is 

admitted, the plaintiff shall have judgment forthwith for such part of 

his or her claim as the defence does not apply to or as is admitted, 

subject to such terms (if any) as to suspending execution, or the 

payment of the amount levied or any part thereof into court by the 

sheriff, the taxation of costs, or otherwise, as the court thinks fit, and 

the defendant may be allowed to defend as to the residue of the 

plaintiffôs claim.  

5  Multiple defendants 

 If it appears to the court that any defendant has a good defence to, or 

ought to be permitted to defend, the action, and that any other 

defendant has not such defence and ought not to be permitted to 

defend, the former defendant may be permitted to defend, and the 

plaintiff may enter final judgment against the latter defendant, and 

may issue execution upon such judgment without prejudice to his or 

her right to proceed with his or her action against the former 

defendant.  

6  Leave on terms  

 Leave to defend may be given unconditionally or subject to such 

terms as to giving security or time or mode of trial or otherwise, as 

the court thinks fit.  

7  Summary disposal  

 The court may, with the consent of all parties, dispose of the action 

finally, and without appeal, in a summary manner.  
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9  Directions as to trial  

 (1)  Where leave, whether conditional or unconditional, is given to 

defend, the court may give all such directions as to the further conduct 

of the action as might be given on a summons for direction under 

order 33, and may order the action to be forthwith set down for trial, 

and may define the issues that are to be tried.  

 (2)  Where the plaintiff has obtained leave to enter final judgment subject 

to a suspension of execution pending the trial of a counterclaim, this 

rule applies to the counterclaim as if it were an action.  

11  Relief from forfeiture  

 A tenant shall have the same right to relief after a judgment under this 

order for the recovery of land on the ground of forfeiture for 

nonpayment of rent, as if the judgment had been given after trial.  
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Order 16  Summary judgment for 
specific performance  

 

1A  Application of o 16 

 This order applies whereð 

 (a) an originating application includes a claim for specific 

performance of a written contract for the sale or purchase of 

property (or any estate or interest in property); and 

 (b) the defendant enters an appearance to the application. 

1  Summary judgment 

 (1)  Where this order applies, the plaintiff may apply to the court for an 

order for specific performance of the contract and for any necessary 

consequential orders. 

 (2)  An application under subrule (1) shall be accompanied byð 

   (a) the originating application; and 

 (b) an affidavit or affidavits whichð 

 (i) verify the cause of action; and 

 (ii)  state that in the belief of the deponent there is no defence 

to the action except (if relevant) as to the amount of 

damages claimed. 

 (3)  A deponent to an affidavit referred to in subrule (2) (b) who includes 

in it an item of hearsay evidence shallð 

 (a) adduce evidence of the source of the information; and 

 (b) state that the deponent believes the information. 

 (4)  On an application under this rule, the court may make such order for 

the entry of judgment as it considers just, unless the court is satisfied 

thatð 

 (a) there is a good defence to the action on the merits; or 

 (b) sufficient facts are disclosed to entitle the defendant to defend 

the action generally. 
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2  Application by motion on notice 

 An application under rule 1 shall be made by motion on noticeð 

 (a)  returnable not less than 2 days after service; and 

 (b) accompanied by a copy of the relevant affidavit and of any 

exhibit referred to in the affidavit. 

3  Defence 

 (1)  The defendant may show cause against an application under  

rule 1ð 

 (a) by affidavit; or 

 (b) with leave of the court, by the examination on oath of the 

defendant or any other person. 

 (2) For the purpose of hearing an application under rule 1, the court may 

order the plaintiff or the defendant, or, in the case of a corporation, 

any officer thereof, to attend and be examined and cross-examined on 

oath, or to produce any papers, books, or documents, or copies of, or 

extracts therefrom.  

4  Leave on terms  

 Leave to defend may be given either unconditionally or subject to 

such terms as to giving security or time or mode of trial or otherwise 

as the court thinks fit.  

5  Summary disposal  

 The court may, with the consent of all parties, dispose of the action 

finally, and without appeal, in a summary manner.  

6  Directions as to trial  

 Where leave, whether conditional or unconditional, is given, the court 

may give all such directions as to the further conduct of the action as 

might be given on a summons for directions under order 33, and may 

order the action to be forthwith set down for trial, and may define the 

issues that are to be tried.  
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Order 17  Summary judgment by 
defendant  

 

1  Summary judgment 

 (1)  Within 10 days after entering an appearance to an originating 

application, or at any later time by leave of the court, a defendant may 

apply to the court for summary judgment. 

 (2)  On an application under this rule, the court may make an order under 

subrule (3) if satisfied thatð 

 (a) the action is frivolous or vexatious; or 

 (b) there is a good defence to the action on the merits; or 

 (c) the action should be finally disposed of summarily, or  

without pleadings. 

 (3)  On an application under this rule, the court mayð 

 (a) order that judgment be entered for the defendant with or without 

costs; or 

 (b) order that the plaintiff shall proceed to trial without pleadings; 

or 

 (c) if all parties consentðmake an order disposing of the action 

finally, without appeal, in a summary manner. 

2  Defence by plaintiff 

 (1)  The plaintiff may show cause against such application by affidavit or 

by oral evidence.  

 (2)  For the purpose of hearing an application under rule 1, the court may 

order the plaintiff or the defendant, or, in the case of a corporation, 

any officer thereof, to attend and be examined and cross-examined on 

oath or to produce any papers, books, or documents, or copies of or 

extracts therefrom.  
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3  Directions  

 If the court directs that the action shall proceed to trial, the court may 

give all such directions as to the further conduct of the action as might 

be given on a summons for directions under order 33, and may order 

the action to be forthwith set down for trial, and may define the issues 

that are to be tried. 
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Order 18  Application for account  
 

1  Order for accounts 

 The court shall make an order for proper accounts, with all necessary 

inquiries and directions, ifð 

 (a) an originating application specifies that an account is to be 

taken; and 

 (b) the defendantð 

 (i) fails to appear; or 

 (ii)  at a directions hearing or otherwise, fails to satisfy the 

court that there is any preliminary question to be tried. 
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Order 19  Parties  

Division 19.1 Generally  

1  Persons claiming jointly, severally, or in the alternative 
may be plaintiffs  

 (1)  All persons may be joined in the same action as plaintiffs, in whom 

any right to relief in respect of or arising out of the same transaction 

or series of transactions is alleged to exist, whether jointly, severally, 

or in the alternative, where, if such persons brought separate actions 

any common question of law or fact would arise. 

 (1A)  If upon the application of any defendant it appears that such joinder 

may embarrass or delay the trial of the action, the court may order 

separate trials, or may make such other order as is expedient, and 

judgment may be given for any of the plaintiffs as are found to be 

entitled to relief, for such relief as he or she or they are entitled to, 

without any amendment.  

 (2)  The defendant, though unsuccessful, shall be entitled to costs 

occasioned by so joining any person who is not found entitled to 

relief, unless the court, in disposing of the costs, otherwise directs.  

2  No other action to be brought for same claim  

 No other action shall be brought against the defendant by any person 

so joined as plaintiff in respect of the same cause of action unless by 

leave of the court.  

3  Plaintiffs may be substituted or added  

 Where an action has been commenced in the name of the wrong 

person as plaintiff, or it is doubtful whether it has been commenced 

in the name of the right plaintiff, the court may, if satisfied that it has 

been so commenced through a bona fide mistake, and that it is 

necessary for the determination of the real matter in dispute so to do, 

order any other person or persons to be substituted or added as 

plaintiff or plaintiffs upon such terms as seem just.  
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4  Counterclaim or set-off in case of misjoinder  

 Where in an action any person has been improperly or unnecessarily 

joined as a coplaintiff, and a defendant has set up a counterclaim or 

set-off, he or she may obtain the benefit thereof by establishing his or 

her set-off or counterclaim as against the parties other than the co-

plaintiff so joined, notwithstanding the misjoinder of such plaintiff or 

any proceeding consequent thereon.  

5  Defendants may be sued jointly, severally, or in the 
alternative  

 All persons may be joined as defendants against whom the right to 

any relief is alleged to exist, whether jointly, severally, or in the 

alternative, and judgment may be given against any of the defendants 

as are found to be liable according to their respective liabilities, 

without any amendment.  

6  Defendant having only partial interest  

 It shall not be necessary that every defendant shall be interested as to 

all the relief prayed for, or as to every cause of action included in any 

proceeding against him or her, but the court may make such order as 

appears just to prevent any defendant from being embarrassed or put 

to expense by being required to attend any proceedings in which he 

or she has no interest.  

7  Plaintiff may join parties jointly and severally liable  

 The plaintiff may, at his or her option, join as parties to the same 

action all or any of the persons severally, or jointly and severally, 

liable on the same contract, including parties to bills of exchange and 

promissory notes.  
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8  Plaintiff in doubt may join defendants for alternative 
redress  

 Where the plaintiff is in doubt as to the person from whom he or she 

is entitled to redress, he or she may, in such manner as is mentioned 

in this order or as is prescribed by any special order, join 2 or more 

defendants, to the intent that the question as to which (if any) of the 

defendants is liable, and to what extent, may be determined as 

between all parties.  

9  Trustees, executors, and representative parties  

 (1)  Trustees, executors and administrators may sue and be sued on behalf 

of, or as representing, the property or estate of which they are trustees 

or representatives, without joining any of the persons beneficially 

interested in the trust or estate, and shall be considered as representing 

such persons, but the court may, at any stage of the proceedings, order 

any of such persons to be made parties either in addition to or in lieu 

of the previously existing parties.  

 (2)  This rule shall apply to trustees, executors, and administrators suing 

or sued in proceedings to enforce a security by foreclosure or 

otherwise.  

10  Where parties are numerous  

 Where there are numerous persons having the same interest in the 

same cause or matter, any of those persons may sue or be sued, or 

may be authorised by the court to defend, in such cause or matter on 

behalf or for the benefit of all persons so interested.  

11  Power to approve compromise in absence of some of the 
persons interested  

 When in proceedings concerning a trust a compromise is proposed, 

and some of the persons interested in the compromise are not parties 

to the proceedings, but there are other persons in the same interest 

before the court and assenting to the compromise, the court, if 

satisfied that the compromise will be for the benefit of the absent 

persons, and that to require service on such persons would cause 

unreasonable expense or delay, may approve the compromise and 
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order that the same shall be binding on the absent persons, and they 

shall be bound accordingly, except where the order has been obtained 

by fraud or nondisclosure of material facts.  

12  Amendment on misjoinder or nonjoinder of parties 

 (1)  A cause or matter is not defeated because of the misjoinder or 

nonjoinder of parties, and the court may in every cause or matter deal 

with the matter in controversy in relation to the rights and interests of 

the parties before it. 

 (2)  The court may orderð 

 (a) that a person who is a party be struck out if the person has been 

improperly joined; or 

 (b) that a person be added as a party ifð 

 (i) the person ought to have been joined; or 

 (ii)  the addition of the person as a party is necessary to allow 

the court effectively and completely to decide all the 

questions involved in the cause or matter. 

 (3)  An order may be made under subrule (2)ð 

 (a) at any stage of the proceeding; and 

 (b) on the application of a party or on its own initiative; and 

 (c) on the terms the court considers just; and 

 (d) whether the person to be struck out or added is, or should be, a 

plaintiff or defendant. 

 (4)  However, a person may not be added as a plaintiff suing without a 

litigation guardian, or as a litigation guardian of a plaintiff who is a 

person with a legal disability, without his or her written consent. 

13  Application as to parties  

 Any application to add or strike out or substitute a plaintiff or 

defendant may be made to the court at any time before trial by motion 

or summons, or at the trial of the action in a summary manner.  
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14  Change of partiesðamendment of application and 
service etc 

 (1)  Unless the court otherwise orders, if a person is added or substituted 

as defendant, the plaintiff mustð 

 (a) file an amended copy of the originating application; and 

 (b) serve the person with a sealed copy of the amended originating 

application in the same way as an original defendant is served. 

 (2)  Unless the court otherwise orders, if the person is added as defendant, 

the proceeding against the person is taken to have begun only when 

the order adding the person is made. 

15  Probate actions 

 In a probate actionð 

 (a) a person who is named as defendant by the originating process, 

or on whom notice of the action is served by the courtôs 

direction, may enter an appearance in the action; and 

 (b) a person not named as a defendant may apply to the court for 

leave to intervene in the action; and 

 (c) application for leave to intervene in the action must be made by 

motion supported by an affidavit showing the interest of the 

applicant in the deceased personôs estate; and 

 (d) a person with leave to intervene is not entitled to be heard in the 

action until the person enters an appearance; and 

 (e) a person with leave to intervene becomes a defendant on filing 

an appearance and the proceeding continues as ifð 

 (i) the person had been named as a defendant by the 

originating process; and 

 (ii)  the person had been served with the originating process 

when the process was issued; and 

 (f) if the court gives leave to intervene, it may give the directions it 

considers appropriate for filing and service of pleadings, the 

filing of an affidavit of testamentary scripts or other matters. 



Part 2   Civil jurisdiction                                                                                  
Order 19  Parties                                                                                                     
Division 19.2                                People with legal disability                                                          

Rule 15A          

 

 

Page 60 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

15A  Title of proceedings after change of parties  

 (1)  In any cause or matter, all proceedings subsequent to the making of 

an order adding, striking out or substituting a party shall, whether or 

not subrule (2) has been complied with, be entitled according to the 

effect of the order.  

 (2)  An order referred to in subrule (1) shall be prepared and entered by 

the party applying for the order or by such party as the court may 

direct.  

Division 19.2 People with legal disability 

16  Meaning of sue and defend 

 In this division, to sue and to defend include to be a party to a cause 

or matter. 

17  Children 

 A child may sue as plaintiff in any action, and defend any action, by 

his or her litigation guardian. 

18  People with a mental disability 

 A person with a mental disability may sue as plaintiff in any action, 

and defend any action, by his or her litigation guardian. 

19 Appearance of people with a legal disability 

 A person with a legal disability may only enter an appearance by his 

or her litigation guardian. 

20 Appointment of litigation guardian 

 (1) A litigation guardian may be appointed without an order of the court 

for the appointment. 

 (2) However, a solicitor applying to enter an appearance as a litigation 

guardian must make and file an affidavit in accordance with 

schedule 1, form 11. 
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21 Written authority of litigation guardian or relator 

 (1)  A personôs name may be used in an action as litigation guardian of a 

person with a legal disability, or as relator, only if the person has 

signed a written authority to the solicitor for the personôs name to be 

used that way. 

 (2)  An authority must be filed by the solicitor. 

22  Consent on behalf of person with a legal disability 

 (1)  This rule applies to a consent about the taking of evidence or any 

other procedure that is given in a cause or matter by the litigation 

guardian of a party who is a person with a legal disability. 

 (2)  If the consent is given with the courtôs approval, the consent has effect 

as ifð 

 (a) it had been given by the party; and 

 (b) the party were not a person with a legal disability. 

Division 19.3 Administration and execution of 
trusts  

37  Heir-at-law, next of kin, class  

 In any case in which the right of an heir-at-law, or the next of kin, or 

a class depends upon the construction which the court puts upon an 

instrument, and it is not known or is difficult to ascertain who is or 

are such heir-at-law, or next of kin, or class, and the court considers 

that, in order to save expense, or for some other reason, it will be 

convenient to have the questions of construction determined before 

such heir-at-law, next of kin, or class is or are ascertained by means 

of inquiry or otherwise, the court may appoint a person or persons to 

represent such heir-at-law, next of kin, or class, and the judgment of 

the court in the presence of such persons shall be binding upon the 

heir-at-law, next of kin, or class so represented.  
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37A Power to appoint persons to represent absent parties  

 In any other case in which an heir-at-law, or any next of kin, or a class 

is interested in any proceedings, the court may, if, having regard to 

the nature and extent of the interest of such persons, or any of them, 

it appears expedient, on account of the difficulty of ascertaining such 

persons, or in order to save expense, appoint a person or persons to 

represent such heir, or to represent all or any of such next of kin or 

class, and the judgment or order of the court in the presence of the 

persons so appointed shall be binding upon the persons so 

represented.  

38  Residuary legatees or next of kin  

 Any residuary legatee, devisee or next of kin entitled to a judgment 

or order for the administration of the estate of a deceased person may 

have the same without serving the remaining residuary legatees, 

devisees or next of kin.  

39  Legatees where legacy charged on real estate  

 Any legatee interested in a legacy charged upon real estate, or any 

person interested in the proceeds of real estate directed to be sold, 

who is entitled to a judgment or order for the administration of the 

estate of a deceased person, may have the same without serving any 

other legatee or person interested in the proceeds of the estate.  

40  Residuary devisee  

 Any residuary devisee or heir entitled to the like judgment or order 

may have the same without serving any co-residuary devisee or 

coheir.  

41  Beneficiaries 

 Any one of several beneficiaries under any deed or instrument 

entitled to a judgment or order for the execution of the trusts of the 

deed or instrument may have the same without serving any other 

beneficiary.  
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42  Waste  

 In all cases of actions for the prevention of waste, or otherwise for 

the protection of property, a person may sue on behalf of himself or 

herself and all persons having the same interest.  

43  Executors etc  

 Any executor, administrator or trustee entitled thereto, may have a 

judgment or order against any legatee, next of kin or beneficiary for 

the administration of the estate, or the execution of the trusts.  

44  Conduct of action  

 The court may require any person to be made a party to any action or 

proceeding, and may give the conduct of the action or proceedings to 

such person as the court thinks fit, and may make such order in any 

particular case as the court deems just for placing the defendant on the 

record on the same footing with regard to costs as other parties having 

a common interest with him or her in the matters in question. 

45  Notice of judgment to be given 

 (1)  Whenever in any action for the administration of the estate of a 

deceased person, or the execution of the trusts of any deed or 

instrument, or for the partition or sale of any hereditaments, a 

judgment or order has been pronounced or madeð 

 (a) under order 18; or 

 (b) under order 36; or 

 (c) affecting the rights or interests of persons not parties to the 

action; 

the court may direct that any persons interested in the estate, under 

the trust, or in the hereditaments, shall be served with notice of the 

judgment or order, and after such notice they shall be bound by the 

proceedings in the same manner as if they had been originally made 

parties, and shall be at liberty to attend the proceedings under the 

judgment or order. 

 (2)  Any party so served may, within 1 month after such service, apply to 

the court to discharge, vary, or add to the judgment or order. 



Part 2   Civil jurisdiction                                                                                  
Order 19  Parties                                                                                                     
Division 19.3                                Administration and execution of trusts                                                

Rule 46           

 

 

Page 64 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

46  Order to attend unnecessary 

 It shall not be necessary for any person served with notice of any 

judgment or order to obtain an order for liberty to attend the 

proceedings under such judgment or order, but such person may 

attend the proceedings upon entering an appearance in the registrarôs 

office in the same manner and subject to the same provisions as a 

defendant entering an appearance. 

47  Entry of memorandum of service 

 A memorandum of the service upon any person of notice of the 

judgment or order in any action under rule 45 shall be entered in the 

registrarôs office upon due proof by affidavit of such service. 

48  Notice of judgment 

 Notice of a judgment or order served pursuant to rule 45 shall be 

entitled in the action, and there shall be indorsed thereon a 

memorandum in accordance with schedule 1, form 12. 

49  Service of notice on person with a legal disability 

 Notice of a judgment or order must be served on a person with a legal 

disability in the same way as an originating application may be served 

on a defendant under order 10 rules 7 and 8. 

50  Heir-at-law not necessary party 

 In any cause or matter to execute the trusts of a will it shall not be 

necessary to make the heir-at-law a party, but the plaintiff may make 

the heir-at-law a party where he or she desires to have the will 

established against him or her. 
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51  Procedure where no personal representative 

 If in any cause, matter, or other proceeding it appears to the court that 

any deceased person who was interested in the matter in question has 

no legal personal representative, the court may proceed in the absence 

of any person representing the estate of the deceased person, or may 

appoint some person to represent his or her estate for all the purposes 

of the cause, matter, or other proceeding, on such notice to such 

persons (if any) as the court thinks fit, either specially or generally by 

public advertisement, and the order so made, and any order 

consequent thereon, shall bind the estate of the deceased person in the 

same manner in every respect as if a duly constituted legal personal 

representative of the deceased had been a party to the cause, matter, 

or proceeding. 

52  Parties to administration proceedings 

 (1) In any cause or matter for the administration of the estate of a 

deceased person, no party other than the executor or administrator 

may, unless by leave of the court, appear either in court or in 

chambers on the claim of any person not a party to the cause against 

the estate of the deceased in respect of any debt or liability.   

 (2) The court may direct or give liberty to any other party to the cause or 

matter to appear, either in addition to or in the place of the executor 

or administrator, upon such terms as to costs or otherwise as it or he 

or she thinks fit. 
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Order 20 Third-party procedure 
     

1  Third-party claim and form 

 (1)  Where in an action a defendant claims as against a person not already 

a party to the action (the third party)ð 

 (a) that he or she is entitled to contribution or indemnity; or 

 (b) that he or she is entitled to any relief or remedy relating to or 

connected with the original subject matter of the action and 

substantially the same as some relief or remedy claimed by the 

plaintiff; or 

 (c) that a question or issue relating to or connected with the original 

subject matter of the action is substantially the same as some 

question or issue arising between the plaintiff and the defendant 

and should properly be determined not only as between the 

plaintiff and the defendant but as between the plaintiff, the 

defendant and the third party or between any 2 of them; 

the defendant may issue and serve a third-party claim which shall be 

in accordance with form 13 or 14 with such variations as the case may 

require. 

 (2)  Particulars of the defendantôs claim against the third party shall be set 

out in the third-party claim and shall be pleaded in accordance with 

the rules respecting statements of claim. 

 (3)  The third-party claim shall be sealed and shall be served on the third 

party and a copy of it shall be filed at the time of the sealing. 

 (4)  At the time of the service of the third-party claim, the defendant shall 

serve upon the third party a copy of the originating application and of 

any pleadings. 

 (5)  The defendant shall within the time prescribed by order 20 rule 2 

serve upon the plaintiff and all parties to the action a copy of the third-

party claim. 
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2  Issuing of claim 

 (1)  The third-party claim shall be issued and served upon the third party 

before the expiration of 14 days after the time limited for the delivery 

of the defence or such further time as is agreed to by the plaintiff or 

allowed by the court. 

 (2)  Where there are no pleadings or, for any reason, no defence is to be 

delivered, the claim shall be issued and served within such time as is 

allowed by the court. 

3  Service of claim 

 Subject to this order, order 2 rules 18A to 18D and order 10 shall 

apply in relation to a third-party claim and to the proceedings begun 

thereby as ifð  

 (a) the third-party claim were an originating application and the 

proceedings begun thereby were an action; and 

 (b) the defendant issuing the third-party claim were a plaintiff, and 

the person against whom it is issued a defendant, in that action. 

4  Rights of third party in action 

 The third party shall, as from the time of the service upon him or her 

of the notice, be a party to the action with the same rights in respect 

of his or her defence against any claim made against him or her and 

otherwise as if he or she had been duly sued in the ordinary way by 

the defendant. 

5  Time for appearance 

 The time for appearance by a third party after service of the third-

party claim shall be as provided by order 2 rule 7 as if the claim were 

an originating application. 
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6  Appearances 

 The third party shall enter his or her appearance in the registrarôs 

office in the manner prescribed by order 13 for a defendant to enter 

his or her appearance and shall, on the day on which he or she enters 

his or her appearance, serve the plaintiff and all other parties to the 

action with a sealed copy of the memorandum of appearance. 

7  Defence and pleadings after service 

 (1)  After service on the third party of the third-party claim, the third party 

may take the same steps with respect to the third-party claim as if it 

were a statement of claim delivered by a plaintiff. 

 (2)  The third party shall file and serve his or her defence within 14 days 

after the expiration of the time limited for his or her appearance, and 

thereafter, the pleadings shall, as between the defendant and the third 

party, continue as in the case of an action between a plaintiff and 

defendant until issue is joined. 

8  Procedure on default before trial 

 (1)  If a third party duly served with a third-party claim does not enter an 

appearance within the time allowed by these rulesð 

 (a) he or she shall be deemed to admit liability for the claims stated 

in the third-party claim and shall be bound by any judgment 

(including judgment by consent) or decision in the action in so 

far as it is relevant to any claim, question or issue stated in the 

third-party claim; and 

 (b) the defendant by whom the third-party claim was issued may, if 

judgment is given against him or her in the action, at any time 

after satisfaction of that judgment or with the leave of the court, 

before satisfaction of the judgment, enter judgment against the 

third party in respect of any indemnity or any contributions of a 

specific amount or proportion claimed in the notice and, with the 

leave of the court, in respect of any other relief or remedy 

claimed therein. 
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 (2)  If the defendant by whom a third-party claim was issued makes 

default in delivery to the third party of any pleading, the court may 

order judgment to be entered for the third party or may make such 

other order as may appear necessary to do justice between the parties. 

 (3)  The court may at any time set aside or vary a judgment entered under 

subrule (1) (b) or (2) on such terms (if any) as it or he or she thinks 

fit.  

9  Procedure on trial 

 Unless otherwise ordered by the court, where the action between the 

plaintiff and the defendant proceeds to trialð 

 (a) the third party, if he or she has appeared and pleaded, shall be at 

liberty to appear at, and take part in, the trial of the action; and 

 (b) the issues between the third party and the defendant shall be tried 

at the trial of, and concurrently with, the issues in the action; and 

 (c) the third party shall be bound by the result of the trial. 

10  Judgment on third-party claim 

 (1)  Where in an action a defendant has served a third-party claim, the 

court may at or after the trial of the action, or, if the action is 

determined otherwise than by trial, on an application by motion or 

summons, order such judgment as the nature of the case requires to 

be entered for the defendant against the third party or for the third 

party against the defendant. 

 (2)  Where, in an action, judgment is entered against a defendant, and 

judgment is entered for the defendant against a third party, execution 

shall not issue against the third party without the leave of the court 

until the judgment against the defendant has been satisfied. 

11  Costs 

 The court may decide all questions of costs as between a third party 

and other parties to the action, and may order any of them to pay the 

costs of any other, or others, or give such directions as to costs as the 

justice of the case requires. 
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12  Fourth and subsequent parties 

 (1)  A third party may make a claim of the nature referred to in rule 1 

against a person not already a party to the action (a fourth party) and, 

in relation to such a claim, this order applies with necessary changes 

as if the third party were a defendant and the other party were a third 

party. 

 (2)  A fourth party against whom a claim is made under subrule (1) may 

similarly make a claim against a person not already a party to the 

action, and so on, successively. 

13  Service of pleadings 

 Where the third party has entered an appearance, copies of all 

pleadings delivered as between the plaintiff and the defendant and the 

defendant and the third party shall be served upon all parties to the 

action. 

14  Counterclaims 

 Where, in an action, a counterclaim is made by a defendant, this order 

shall apply in relation to the counterclaim as if the subject matter of 

the counterclaim were the original subject matter of the action and as 

if the person making the counterclaim were a plaintiff and the person 

against whom it is made a defendant. 

15  Codefendants 

 (1)  Where a defendant claims against another defendantð 

 (a) that he or she is entitled to contribution or indemnity; or 

 (b) that he or she is entitled to any relief or remedy relating to or 

connected with the original subject matter of the action and 

substantially the same as some question or issue arising between 

the plaintiff and the defendant making the claim and which 

should properly be determined not only as between the plaintiff 

and the defendant making the claim but as between the plaintiff, 

that defendant and the other defendant or between any 2 of them; 

the defendant making the claim may serve on the other defendant a 

notice making the claim or specifying the question or issue. 
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 (2)  Particulars of the defendantôs claim shall be set out in the notice and 

shall be pleaded in accordance with the rules respecting statements of 

claim. 

 (3)  A copy of the notice shall be filed forthwith after service and a copy 

served upon the plaintiff and each other party to the action who has 

entered an appearance. 

 (4)  The notice shall be served upon the other defendant as soon as 

reasonably practicable and shall be answered as soon as reasonably 

practicable by the other defendant, but no appearance to the notice 

shall be necessary, and the same procedure shall be adopted for the 

determination of the claim, question or issue between the defendants 

as would be appropriate under this order if the other defendant were 

a third party. 

 (5)  Nothing in this rule prejudices the rights of the plaintiff against a 

defendant to the action. 

 (6)  Copies of all pleadings delivered between the defendant making the 

claim and the defendant on whom the claim is made shall be served 

upon the plaintiff and each other party to the action who has entered 

an appearance. 
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Order 21 Change of parties by 
devolution or transfer 

 

1 Effect of death or bankruptcy 

 If a party to a proceeding dies or becomes bankrupt but the cause of 

action survives, the proceeding is not suspended or ended by the death 

or bankruptcy. 

2 Change of partyðnew party 

 (1)  This rule applies if, at any stage during a proceeding, the interest or 

liability of a party (the initial party) is transferred to, or devolves on, 

someone else (the new party). 

 (2)  The court may order that the new party be substituted for the initial 

party if the substitution of the new party is necessary to allow the 

court effectively and completely to decide all the questions involved 

in the proceeding. 

 (3)  An application for an order under this rule may be made in the 

absence of any other party. 

 (4)  Unless the court otherwise orders, a sealed copy of an order made 

under this rule must be served on each party, including the new party 

and the initial party. 

 (5)  However, if the order is made on application, a sealed copy of the 

order need not be served on the applicant. 

 (6)  The court may give directions to give effect to subrule (4), including 

directions about who is to serve the documents required to be served 

on a party under the subrule. 

 (7)  Unless the court otherwise orders, if the new party is a defendant, the 

plaintiff mustð 

 (a) file an amended copy of the originating application; and 

 (b) serve the new party with a sealed copy of the amended 

originating application in the same way as an original defendant 

is served. 
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 (8)  Unless the court otherwise orders, if the new party is a defendant, the 

proceeding against the new party is taken to have begun only when 

the order adding the new party is made. 

3 Change of partyðnew side or capacity 

 (1)  The court may make an order under rule 2 for someone (the new 

party) to be made a party even if the person is already a party. 

 (2)  If the new party is already a party on the other side of the proceeding, 

the court must, in the order, direct that the new party cease to be a 

party on the other side. 

 (3)  If the new party is already a party on the same side of the proceeding 

but in a different capacity, the court may, in the order, direct that the 

person cease to be a party in the different capacity. 

4  Variation or discharge of order for new party etc 

 (1)  A person made a party under rule 2 may apply to have the order varied 

or discharged within 14 days afterð 

 (a) if the person is a person with a legal disability who does not have 

a litigation guardianðthe appointment of a litigation guardian; 

or 

 (b) in any other caseðservice of a sealed copy of the order on the 

person. 

 (2)  If a copy of an order under rule 2 is served on a person with a legal 

disability who does not have a litigation guardian, the order does not 

have effect in relation to the person while the person may apply to the 

court under subrule (1) for variation or discharge of the order. 

5  Notation of order in cause book 

 If an order is made under rule 2, the registrar must ensure that the 

order is noted in the cause book. 
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6  Death and no continuation 

 (1)  This rule applies if a party to a proceeding dies but the cause of action 

survives. 

 (2)  If the party is the plaintiff and the person entitled to proceed delays 

prosecution of the proceeding without due cause, the defendant may 

apply for an order that the plaintiffôs proceeding be dismissed, and 

the defendant have judgment on any counterclaim, unless the person 

proceeds within a stated time. 

 (3)  If the party is the defendant and the person entitled to proceed delays 

prosecution of the proceeding without due cause, the plaintiff may 

apply for an order that the plaintiff have judgment on the plaintiffôs 

claim, and any counterclaim be dismissed, unless the person proceeds 

within a stated time. 
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Order 22 Joinder of causes of action 
 

1  Joinder of several causes 

 Subject to this order, the plaintiff may unite in the same action several 

causes of action, but if it appears to the court that any such causes of 

action cannot be conveniently tried or disposed of together, the court 

may order separate trials of any of such causes of action to be had, or 

may make such other order as is necessary or expedient for the 

separate disposal thereof. 

3  Claims by trustee in insolvency 

 Claims by a trustee in bankruptcy as such shall not, unless by leave 

of the court, be joined with any claim by him or her in any other 

capacity. 

4  Husband and wife 

 Claims by or against husband and wife may be joined with claims by 

or against either of them separately. 

5  Executors 

 Claims by or against an executor or administrator as such may be 

joined with claims by or against him or her personally, provided the 

lastmentioned claims are alleged to arise with reference to the estate 

in respect of which the plaintiff or defendant sues or is sued as 

executor or administrator. 

6  Joint and separate claims 

 Claims by plaintiffs jointly may be joined with claims by them or any 

of them separately against the same defendant. 

7  Subject to r 1, r 8 and r 9 

 Rules 4, 5 and 6 shall be subject to rules 1, 8 and 9. 
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8  Application of defendant to confine action 

 Any defendant alleging that the plaintiff has united in the same action 

several causes of action which cannot be conveniently disposed of 

together may at any time apply to the court for an order confining the 

action to such of the causes of action as may be conveniently disposed 

of together. 

9  Judge may exclude causes inconvenient to be joined 

 If, on the hearing of such an application as is mentioned in rule 8, it 

appears to the court that the causes of action are such as cannot be 

conveniently disposed of together, the court may order any of such 

causes of action to be excluded and consequential amendments to be 

made, and may make such order as to costs as is just. 
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Order 23 Pleading generally 
 

1  Pleading rules 

 The following rules of pleading shall, subject to these rules, be used 

in the court. 

2  Pleadings and particulars not to be prolix 

 Pleadings and particulars shall be as brief as the nature of the case 

admits, and the taxing officer in adjusting the costs of the action shall, 

at the instance of any party, or may without any request, inquire into 

any unnecessary prolixity, and order the costs occasioned by such 

prolixity to be borne by the party chargeable with the same. 

3  Set-off or counterclaim 

 (1)  A defendant in an action may, subject to order 25 rule 15, setoff, or 

set up by way of counterclaim, against the claims of the plaintiff, any 

right or claim, whether such set-off or counterclaim sounds in 

damages or not, and such set-off or counterclaim shall have the same 

effect as a cross-action, so as to enable the court to pronounce a final 

judgment in the same action, both on the original and on the cross-

claim. 

 (2)  The court may, on the application of the plaintiff before trial, if in the 

opinion of the court such set-off or counterclaim cannot be 

conveniently disposed of in the pending action, or ought not to be 

allowed, refuse permission to the defendant to avail himself or herself 

thereof. 

4  Statements in pleadings 

 (1) Every pleading shall contain, and contain only, a statement in a 

summary form of the material facts on which the party pleading relies 

for his or her claim or defence, as the case may be, but not the 

evidence by which they are to be proved, and shall, when necessary, 

be divided into paragraphs, numbered consecutively.   

 (2) Dates, sums, and numbers shall be expressed in figures and not in 

words. 
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4A  Name of settling counsel to be included in pleadings 

 Every pleading which has been settled by counsel shall include, at the 

end, a statement to the following effect: 

óThis pleading was settled by 

 (name) 

of counselô. 

5  Forms of pleading 

 (1)  The general form of a statement of claim shall be in accordance with 

schedule 1, form 15. 

 (2)  The general form of a statement of defence shall be in accordance 

with schedule 1, form 16. 

 (3)  The general form of a reply shall be in accordance with schedule 1, 

form 17. 

6  Particulars in pleading 

 (1)  In all cases in which the party pleading relies on any 

misrepresentation, fraud, breach of trust, wilful default, or undue 

influence, and in all other cases in which particulars are necessary 

beyond such as are exemplified in the forms referred to in rule 5, 

particulars (with dates and items if necessary) shall be stated in the 

pleading. 

 (2)  If the particulars are of debt, expenses, or damages, and exceed 3 

folios, the fact must be so stated, with a reference to full particulars 

already delivered or to be delivered with the pleading. 

7  Further statement or particulars 

 A further and better statement of the nature of the claim or defence, 

or further and better particulars of any matter stated in any pleading, 

notice, or written proceeding requiring particulars, may in all cases 

be ordered, upon such terms, as to costs or otherwise, as are just. 

8  Letter for particulars 

 (1) Before applying for particulars by summons or notice a party may 

apply for them by letter.   
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 (2) The costs of the letter and of any particulars delivered pursuant 

thereto shall be allowable on taxation.   

 (3) In dealing with the costs of any application for particulars by 

summons or notice, the provisions of this rule shall be taken into 

consideration by the court. 

9  Time for pleading after particulars 

 (1) The party at whose instance particulars have been delivered under the 

judgeôs order shall, unless the order otherwise provides, have the 

same length of time for pleading after the delivery of the particulars 

that he or she had at the return of the summons.   

 (2) Save as in this rule provided, an order for particulars shall not, unless 

the order otherwise provides, operate as a stay of proceedings, or give 

any extension of time. 

10  Pleadings to be in writing 

 Every pleading shall be in writing. 

11  Delivery and marking of pleadings 

 (1)  Every pleading shall be filed and shall be delivered on the day of 

filing. 

 (2)  Every pleading shall be marked with the date of the day on which it 

is delivered and with a reference to the number of the action, the title 

of the action, and the description of the pleading and shall be endorsed 

with the name and place of business of the solicitor and agent (if any) 

delivering the same or the name and address of the party delivering 

the same if he or she does not act by a solicitor. 

 (3)  Subrule (1) does not require the delivery of a pleading to a party to 

the action who, being required to enter an appearance, has not done 

so. 

12  Mode of delivery 

 Every pleading or other document required to be delivered to a party 

or between parties shall be delivered to the solicitor for each party 
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who appears by a solicitor or to the party if he or she does not appear 

by a solicitor. 

13  Allegations not denied are admitted except against 
person with a legal disability 

 An allegation of fact in a pleading, other than a petition or summons, 

is taken to be admitted unlessð 

 (a) it is denied specifically or by necessary implication in the 

pleading of the opposite party; or 

 (b) it is stated to be not admitted in the pleading of the opposite 

party; or 

 (c) the opposite party is a person with a legal disability. 

14  Conditions precedent 

 Any condition precedent the performance or occurrence of which is 

intended to be contested shall be distinctly specified in his or her 

pleading by the plaintiff or defendant, as the case may be, and subject 

thereto an averment of the performance or occurrence of all 

conditions precedent necessary for the case of the plaintiff or 

defendant shall be implied in his or her pleading. 

15  Special matters to be pleaded 

 When there are pleadings, the defendant or plaintiff (as the case may 

be) must raise by his or her pleading all matters which show the action 

or counterclaim not to be maintainable, or that the transaction is either 

void or voidable in point of law, and all such grounds of defence or 

reply (as the case may be) as, if not raised, would be likely to take the 

opposite party by surprise, or would raise issues of fact not arising 

out of the preceding pleadings, as, for instance, fraud, statute of 

limitations, statute of frauds, release, payment, performance, facts 

showing illegality, any statutory provision requiring contracts to be 

in, or to be evidenced by, writing, either by any law or at common 

law. 
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16  No departure 

 No pleading (not being a petition or summons) shall, except by way 

of amendment, raise any new ground of claim, or contain any 

allegation of fact inconsistent with the previous pleadings of the party 

pleading the same. 

17  Denial of allegations to be specific 

 It shall not be sufficient for a defendant in his or her statement of 

defence to deny generally the grounds alleged by the statement of 

claim, or for a plaintiff in his or her reply to deny generally the 

grounds alleged in a defence by way of counterclaim, but each party 

must deal specifically with each allegation of fact of which he or she 

does not admit the truth, except damages. 

19  Denial to be substantial answer 

 (1) When a party in any pleading denies an allegation of fact in the 

previous pleading of the opposite party, he or she must not do so 

evasively, but must answer the point of substance.   

 (2) Thus, if it is alleged that he or she received a certain sum of money, 

it shall not be sufficient to deny that he or she received that particular 

amount, but he or she must deny that he or she received that sum or 

any part thereof, or else set out how much he or she received.   

 (3) If an allegation is made with divers circumstances, it shall not be 

sufficient to deny it along with those circumstances. 

20  Effect of denial of contract 

 When a contract, promise, or agreement is alleged in any pleading or 

particulars, a bare denial of the same by the opposite party shall be 

construed only as a denial in fact of the express contract, promise, or 

agreement alleged, or of the matters of fact from which the same may 

be implied by law, and not as a denial of the legality or sufficiency in 

law of such contract, promise, or agreement, whether with reference 

to the statute of frauds or otherwise. 
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21  Contents of document 

 Whenever the contents of any document are material, it shall be 

sufficient in any pleading to state the effect thereof as briefly as 

possible, without setting out the whole or any part thereof unless the 

precise words of the document or any part thereof are material. 

23  Of notice 

 Whenever it is material to allege notice to any person of any fact, 

matter, or thing, it shall be sufficient to allege such notice as a fact, 

unless the form or the precise terms of such notice or the 

circumstances from which such notice is to be inferred are material. 

24  Of implied contract or relation 

 (1) Whenever any contract or any relation between any persons is to be 

implied from a series of letters or conversations, or otherwise from a 

number of circumstances, it shall be sufficient to allege such contract 

or relation as a fact, and to refer generally to such letters, 

conversations, or circumstances without setting them out in detail.   

 (2) If in such case the person so pleading desires to rely in the alternative 

upon more contracts or relations than one as to be implied from such 

circumstances, he or she may state the same in the alternative. 

25  Presumptions of law 

 A party need not in any pleading allege any matter of fact which the 

law presumes in his or her favour or as to which the burden of proof 

lies upon the other side, unless the same has first been specifically 

denied.  

Example 

Consideration for a bill of exchange where the plaintiff sues only on the bill, and 

not for the consideration as a substantive ground of claim. 

26  Actions for trespass 

 (1)  In actions for trespass to land the close or place in which the trespass 

is alleged to have been committed must be designated in the statement 

of claim by name or abuttals or other description, or by a plan drawn 

in the margin. 
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 (2)  If the land is subject to the provisions of the Land Titles Act 1925, the 

reference to the certificate of title in which the land is comprised shall 

be specified. 

27  Technical objection 

 No technical objection shall be raised to any pleading on the ground 

of any alleged want of form. 

28  Striking out scandals and matters tending to embarrass 
or delay 

 The court may, at any stage of the proceedings, order to be struck out 

or amended any matter in any indorsement or pleading which is 

unnecessary or scandalous, or may tend to prejudice, embarrass, or 

delay the fair trial of the action, and may in any such case, if it or he 

or she thinks fit, order the costs of the application to be paid as 

between solicitor and client. 
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Order 24 Statement of claim 
 

2  Probate actions 

 In probate actions the plaintiff shall, unless otherwise ordered by the 

court, deliver his or her statement of claim within 6 weeks from the 

entry of appearance by the defendant, or from the time limited for his 

or her appearance, in case he or she has made default, but where the 

defendant has appeared the plaintiff shall not be compelled to deliver 

it until the expiration of 8 days after the defendant has filed his or her 

affidavit as to scripts. 

3  Alteration of claim without amendment of writ 

 Whenever a statement of claim is delivered, the plaintiff may therein 

alter, modify, or extend his or her claim without any amendment of 

the originating application. 

4  Specific relief to be claimed 

 (1) Every statement of claim shall state specifically the relief which the 

plaintiff claims, either simply or in the alternative, and it shall not be 

necessary to ask for further or other relief, which may always be 

given, as the court thinks just, to the same extent as if it had been 

asked for.  

 (2) The same rule shall apply to any counterclaim made, or relief claimed 

by the defendant, in his or her defence. 

5  Several claims and defences 

 (1) Where the plaintiff seeks relief in respect of several distinct claims or 

causes of complaint founded upon separate and distinct grounds, they 

shall be stated, as far as may be, separately and distinctly.   

 (2) The same rule shall apply where the defendant relies upon several 

distinct grounds of defence, set-off, or counterclaim founded upon 

separate and distinct facts. 
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6  Account stated 

 In every case in which the cause of action is a stated or settled 

account, the same shall be alleged with particulars, but in every case 

in which a statement of account is relied on by way of evidence or 

admission of any other cause of action which is pleaded, the same 

shall not be alleged in the pleadings. 

7  Probate actions 

 In probate actions, where the plaintiff disputes the interest of the 

defendant, he or she shall allege in his or her statement of claim that 

he or she denies the defendantôs interest. 
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Order 25 Defence and counterclaim 
 

1  Defence to claims for debt and liquidated demands 

 (1)  A defence to a claim for debt or a liquidated demand shall not merely 

deny the debt. 

 (2)  A defence to a claim for debt by way of denial shall deny such matters 

of fact from which the liability of the defendant is alleged to arise as 

are disputed. 

1A  Defences to motor vehicle and employment personal 
injuries claims 

 (1)  This rule applies to a defence to an originating application where the 

application is accompanied by a statement under order 2 rule 12 or 

13. 

 (2)  A defence to which this rule applies shall specifically admit or deny 

every material allegation of fact in the originating application and 

statement, including any allegation by way of particulars. 

 (3)  Where this rule appliesð 

 (a) the defendant shall not plead a joinder of issue on any question 

of fact; and 

 (b) if no admission or denial of an allegation in the originating 

application or statement is specifically pleaded in the defenceð

the allegation is to be taken to be admitted; and 

 (c) an allegation in the defence that the defendant does not know 

and therefore cannot admit a fact alleged in the originating 

application or statement is to be taken to be a denial. 

 (4)  Where this rule applies and the defendant wishes to prove a version 

of facts different from that alleged in the originating application or 

statement, the defendant shall plead that version in the defence. 

 (5)  In a defence to which this rule applies, the defendant shall plead every 

ground of defence to be relied upon, together with the facts necessary 

to establish each such ground. 
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2  Bills of exchange etc 

 In actions upon bills of exchange, promissory notes, or cheques, a 

defence in denial must deny some matter of fact. 

Examples 

The drawing, making, indorsing, accepting, presenting, or notice of dishonour of 

the bill or note. 

4  Damages 

 No denial or defence shall be necessary as to damages claimed or 

their amount and they shall be deemed to be put in issue in all cases, 

unless expressly admitted. 

5  Representative capacities specifically traversed 

 If either party wishes to deny the right of any other party to claim as 

executor or as trustee, whether in bankruptcy or otherwise, or in any 

representative or other alleged capacity, or the alleged constitution of 

any partnership, he or she shall deny the same specifically. 

6  Time for delivery of defence 

 (1)  Where a defendant has entered an appearance to an originating 

application including a claim for debt or a liquidated demand, the 

defence to that claim or demand shall be deliveredð 

 (a) within 14 days after the time limited for appearance in the 

application; or 

 (b) within such extended time as the court allows. 

 (2)  No defence need be delivered if the plaintiff applies for entry of 

judgment under order 15. 

7  Leave to defend under 

 Where leave has been given to a defendant to defend under order 15 

or 16, he or she shall deliver his or her defence (if any) within the 

time (if any) giving him or her leave to defend, and if no time is 

thereby limited, then within 8 days after the order. 
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8  Time for defence 

 When a statement of claim is delivered pursuant to an order, or filed 

in default of appearance under order 14 rule 11, the defendant unless 

otherwise ordered, shall deliver his or her defence within such time 

(if any) as is specified in such order, or, if no time is specified, within 

10 days from the delivery, or filing in default, of the statement of 

claim, unless in either case the time is extended by the court. 

9  Costs of improper traverse or refusal to admit 

 Where the court is of opinion that any allegations of fact denied or 

not admitted by the defence ought to have been admitted, the court 

may make such order as is just with respect to any extra costs 

occasioned by their having been denied or not admitted. 

10  Counterclaim to be so stated 

 Where a defendant seeks to rely upon any grounds as supporting a 

right of counterclaim, he or she shall state specifically that he or she 

does so by way of counterclaim. 

11  Defence including person not party 

 Where a defendant by his or her defence sets up any counterclaim 

which raises questions between himself or herself and the plaintiff 

along with any other persons, he or she shall add to the title of his or 

her defence a further title similar to the title in a statement of claim, 

setting forth the names of all the persons who, if such counterclaim 

were to be enforced by cross-action, would be defendants to such 

cross-action, and shall deliver his or her statement of defence to such 

of them as are parties to the action within the period within which he 

or she is required to deliver it to the plaintiff. 
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12  Service on person not party 

 Where any such person as is mentioned in rule 11 is not a party to the 

action, he or she shall be summoned to appear by being served with a 

copy of the defence, and such service shall be regulated by the same 

provisions as are contained in these rules with respect to the service 

of an originating application, and every defence so served shall be 

indorsed in accordance with schedule 1, form 18. 

13  Must appear 

 Any person not already a party to the action, who is served with a 

defence and counterclaim as mentioned in rule 12, must appear 

thereto, and may be proceeded against as if he or she had been served 

with a writ of summons to appear in an action. 

14  May deliver reply 

 Any person named in a defence as a party to a counterclaim thereby 

made, may, without leave, deliver a reply within 10 days from the 

service upon him or her of a copy of the defence, or within such other 

time as the court orders. 

15  Counterclaim may be excluded from action 

 Where a defendant sets up a counterclaim, if the plaintiff or any other 

person named as a party to such counterclaim contends that the claim 

thereby raised ought not to be disposed of by way of counterclaim, 

but in an independent action, he or she may apply, before reply, to the 

court for an order that such counterclaim be excluded, and the court 

may, on the hearing of such application, make such order as is just. 

16  Counterclaim may proceed though action stayed 

 If in any case in which a defendant sets up a counterclaim, the action 

of the plaintiff is stayed, discontinued, or dismissed, the counterclaim 

may nevertheless be proceeded with, and the defendant 

counterclaiming shall, for all the purposes relating to the trial of the 

counterclaim, be deemed to be the plaintiff, and the plaintiff or the 

third party the defendant. 
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17  Judgment may be given for defendant for balance 

 Where in any action a set-off or counterclaim is established as a 

defence against the plaintiffôs claim, the court may, if the balance is 

in favour of the defendant, give judgment for the defendant for such 

balance, or may otherwise adjudge to the defendant such relief as he 

or she is entitled to upon the merits of the case. 

18  Notice in probate actions 

 In probate actions the party opposing a will may, with his or her 

defence, give notice to the party setting up the will that he or she 

merely insists upon the will being proved in solemn form of law, and 

only intends to cross-examine the witnesses produced in support of 

the will, and he or she shall thereupon be at liberty to do so, and shall 

not, in any event, be liable to pay the costs of the other side, unless 

the judge is of opinion that there was no reasonable ground for 

opposing the will.  

19  No pleading in abatement 

 A plea or defence in abatement shall not be pleaded.  

20  Plea of the title unnecessary 

 (1)  A defendant in an action for the recovery of land who is in possession 

by himself or herself or his or her tenant need not plead his or her 

title, unless his or her defence depends on an equitable estate or right, 

or he or she claims relief upon any equitable ground against any right 

or title asserted by the plaintiff. 

 (2)  Except in the cases mentioned in subrule (1), it shall be sufficient to 

state by way of defence that he or she is in possession, and it shall be 

taken to be implied in such statement that he or she denies or does not 

admit the allegations of fact contained in the plaintiffôs statement of 

claim. 

 (3)  The defendant may nevertheless rely upon any ground of defence 

which he or she can prove, except as mentioned in subrule (1). 
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21  Defence of judgment recovered 

 Where a defendant in his or her defence relies on a judgment 

recovered he or she shall in the margin of his or her defence state the 

date of such judgment, and, if such judgment is in a court of record, 

the number and title (if any) of the proceedings in which the judgment 

was recovered, and, in default of his or her so doing, the plaintiff may 

proceed as for default of pleading, and, in case the same is falsely 

stated by the defendant, the plaintiff, on producing a certificate from 

the proper officer or person having the custody of the records or 

proceedings of the court where such judgment is alleged to have been 

recovered, that there is no such record or entry of a judgment as is 

therein stated, may proceed as for default of pleading. 

22  Existence of record 

 On a reply or other pleading denying the existence of a record pleaded 

by the defendant, a rule for the defendant to produce the record shall 

not be necessary or used, and instead a 4 days notice shall be 

substituted, requiring the defendant to produce the record, otherwise 

judgment. 
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Order 26 Payment into and out of court 
and tender 

 

1  Payment into court otherwise than by money or bond 

 (1)  In any action for a debt or damages the defendant may at any time 

after appearance, upon notice to the plaintiff, pay into court a sum of 

money in satisfaction of the claim, or, where several causes of action 

are joined in 1 action, in satisfaction of 1 or more of the causes of 

action. 

 (1A)  Where a defence setting up tender before action is pleaded, the sum 

of money alleged to have been tendered shall be brought into court. 

 (2)  Where the money is paid into court in satisfaction of 1 or more of 

several causes of action, the notice shall specify the cause or causes 

of action in respect of which payment is made, and the sum paid in 

respect of each of such causes of action, unless the court otherwise 

orders. 

 (3)  The notice shall be in accordance with schedule 1, form 19, and shall 

state whether liability is admitted or denied, and receipt of the notice 

shall be acknowledged in writing by the plaintiff within 3 days. 

 (4)  A defendant may, except under the defence of tender before action, 

lodge with the registrar a bond in accordance with schedule 1, form 

19A given byð 

 (i) an authorised insurer under the Road Transport (General) Act 

1999 or the nominal defendant appointed under that Act; or 

 (ii)  a licensed or approved insurer under the Workersô 

Compensation Act 1951; or 

 (iii)  a corporation approved by the registrar; 

under the seal of that insurer or corporation, or under the seal of the 

manager or other officer thereof whose general or special authority in 

writing so to act given under the seal of that insurer or corporation 

has been filed in the registry of the court.   
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(4AA) The authority may be in accordance with schedule 1, form 19B, and 

it shall have force and effect and bind the insurer or corporation until 

notice of revocation has been filed in the registry.   

(4AB) These rules shall then apply as if the defendant had paid money into 

court. 

 (4A)  A defendant may, instead of paying into court a sum of money or 

lodging with the registrar a bond in accordance with subrule (4), lodge 

with the registrar a security, which is satisfactory to the registrar, 

securing payment of the sum to the registrar in the event that the 

plaintiff accepts, pursuant to rule 2, the sum secured in satisfaction of 

the claim. 

 (4B)  Where the registrar has accepted a security under subrule (4A), these 

rules shall then apply as if the defendant had paid money into court. 

 (5)  A defendant who has paid money into court in accordance with this 

rule may without leave make further payments increasing the sum 

paid in by him or her. 

1AA Interest up to date of payment into court 

 For the purposes of this order, the plaintiffôs claim or cause of action 

in respect of a debt or damages shall be construed as a claim or cause 

of action in respect, also, of such interest as might be included in the 

judgment, whether under section 69 of the Act or otherwise, if 

judgment were given at the date of the payment into court. 

1A  Payment in by defendant who has counterclaimed 

 Where a defendant, who makes by counterclaim a claim against the 

plaintiff for a debt or damages, pays a sum of money into court under 

rule 1, the notice of payment into court must state, if it be the case, 

that in making the payment the defendant has taken into account and 

intends to dispose ofð 

 (a) the cause of action in respect of which he or she claims; or 

 (b) where 2 or more causes of action are joined in the 

counterclaimðall those causes of action or, if not all, which of 

them. 
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2  Plaintiff may take out money 

 (1)  Where money is paid into court under rule 1, the plaintiff may, within 

14 days after the receipt of the notice of payment into court, or, where 

more than 1 payment has been made, within 14 days after receipt of 

the notice of the last payment, accept the whole sum, or any 1 or more 

of the specified sums, in satisfaction of the claim or of the cause or 

causes of action to which the specified sum or sums relate, by giving 

notice to the defendant in accordance with schedule 1, form 20, and 

thereupon he or she shall be entitled to receive payment of the 

accepted sum or sums in satisfaction of the claim or cause or causes 

of action, as the case may be. 

 (1A)  Within 14 days after receipt of a notice of acceptance pursuant to 

subrule (1), a defendant who has made a payment into court by bond 

or other security shall pay into court the amount of the bond or 

security.   

 (1B) If the defendant fails to make such payment he or she shall not be 

entitled to any advantage under the rules by reason of his or her 

payment into court and the party who gave the acceptance may either 

withdraw that acceptance by a further notice or require the registrar 

to assign and deliver to him or her the bond or security for the purpose 

of enforcement. 

 (2)  Payment shall be made to the plaintiff, or, on his or her written 

authority, to his or her solicitor, and thereupon proceedings in the 

action or in respect of the specified cause or causes of action, as the 

case may be, shall be stayed. 

 (3)  If the plaintiff accepts money paid into court in satisfaction of the 

claim or accepts a sum or sums paid in respect of 1 or more of 

specified causes of action and gives notice that the other cause of 

action is, or other causes of action are, abandoned, the plaintiff may 

after 4 days from payment out and unless the court otherwise orders, 

lodge a bill of costs for taxation, such bill comprising the costs 

incurred to the date of payment into court and such costs as are 

reasonably incurred in accepting the payment into court. 

 (3A)  The plaintiff may sign judgment for the amount of taxed costs 48 

hours after taxation of the costs. 
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 (4)  The plaintiff in an action for libel or slander who takes money out of 

court may apply by summons to the judge in chambers for leave to 

make in open court a statement in terms approved by the judge. 

 (5)  This rule shall not apply to an action or cause of action to which a 

defence of tender before action is pleaded. 

 (6)  Where money is paid into court by a defendant who made a 

counterclaim and the notice of payment into court stated, in relation 

to any sum so paid, that in making the payment the defendant had 

taken into account and intended to dispose of the cause or causes of 

action, or the specified cause or causes of action in respect of which 

he or she claimed, then, on the plaintiff accepting that sum, all further 

proceedings on the counterclaim or in respect of the specified cause 

or causes of action, as the case may be, against the plaintiff shall be 

stayed. 

3  Payment out of money remaining in court 

 (1)  If money paid into court is not taken out in accordance with rule 2, 

the money shall not be paid out exceptð 

 (a) with the consent of all parties to the action; or 

 (b) in pursuance of an order of the court. 

 (2)  An order referred to in subrule (1) (b) may be made at any time 

before, during or after the trial of the action. 

4  Several defendants 

 (1)  Money may be paid into court under rule 1 by 1 or more of several 

defendants sued jointly or in the alternative, upon notice to the other 

defendant or defendants. 

 (2)  If the plaintiff elects within 14 days after receipt of notice of payment 

into court to accept the sum or sums paid into court, he or she may 

give notice in accordance with schedule 1, form 20 to each defendant. 

 (3)  All further proceedings in the action or in respect of a specified cause 

or causes of action, as the case may be, shall thereupon be stayed, and 

the money shall not be paid out except in pursuance of an order of the 

court dealing with the whole costs of the action or cause or causes of 

action, as the case may be. 
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4A  Australian Capital Territory as defendant 

 (1)  Where the defendant is the Commonwealth of Australia or the 

Australian Capital Territory, it may lodge with the registrar a bond in 

accordance with form 19A, varied as is necessary, in the name of the 

Australian Government Solicitor or the Government Solicitor for the 

Australian Capital Territory, respectively. 

 (2)  These rules shall then apply as if the defendant had paid money into 

court. 

5  Payment into court by defendant to counterclaim 

 The plaintiff or other person made defendant to a counterclaim may 

pay money into court in accordance with rule 1, and that rule and rules 

2 (except subrule (6)), 3, 4 and 4A shall apply accordingly with the 

necessary modifications. 

6  Nondisclosure of payment into court 

 (1) Except in an action to which a defence of tender before action is 

pleaded, or in which a plea under the Defamation Act 1901, section 8 

has been filed, no statement of the fact that money has been paid into 

court under rules 1 to 5 shall be inserted in the pleadings, and no 

communication of that fact shall at the trial of any action be made to 

the judge or jury, until all question of liability or amount of debt or 

damages have been decided.   

 (2) In exercising his or her discretion as to costs, the judge shall take into 

account the fact that money has been paid into court, and the amount 

of such payment, but shall also take into account all other relevant 

circumstances. 

7  Payment in under order 

 (1)  Money paid into court under an order of the court shall not be paid 

out of court except in pursuance of an order of the court. 

 (2)  Where money has been paid into court by the defendant pursuant to 

an order under the provisions of order 15, he or she may (unless the 

court otherwise orders) by his or her pleading or notice in writing 

appropriate the whole or any part of such money, and any additional 
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payment if necessary to the whole or any specified portion of the 

plaintiffôs claim, and the money so appropriated shall thereupon be 

deemed to be money paid into court pursuant to rules 1 to 6 relating 

to money paid into court, and shall be subject in all respects thereto. 

8 Approval of settlement of action by person with a legal 
disability 

 (1)  In an action in which there is a claim for an amount (including an 

amount of damages) by or on behalf of a person with a legal disability, 

a settlement or compromise may not be entered into, and an amount 

paid into court may not be accepted, without the courtôs approval. 

 (2)  This rule applies whether the person is suing alone or with another 

party. 

9 Amount recovered by person with legal disability to be 
paid into court 

 An amount (including an amount of damages) recovered, awarded or 

agreed to be paid in an action in relation to the claim of a person with 

a legal disability must be paid into court. 

10 Court orders about recovered etc amounts 

 (1)  The court may make an order directing how an amount recovered, 

awarded or agreed to be paid in an action in relation to the claim of a 

person with a legal disability (the claimant) must be dealt with. 

 (2)  Without limiting subrule (1), the court may, by order, directð 

 (a) the payment of all or a part of the amount toð 

 (i) the claimant or his or her litigation guardian forð 

 (A) expenses incurred by or paid for, or on behalf of, the 

claimant; or 

 (B) the maintenance or benefit of the claimant; or 

 (ii)  the claimantôs solicitor in relation to costs; or 

 (b) the investment of all or a part of the amount on behalf of the 

claimant in the way stated in the order; or 
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 (c) the investment of all or a part of the interest received from an 

investment under this rule on behalf of the claimant in the way 

stated in the order; or 

 (d) the changing of an investment made on behalf of the claimant 

under this rule; or 

 (e) the sale of securities in which an amount is invested on behalf 

of the claimant under this rule at the time, and on the conditions, 

stated in the order; or 

 (f) the payment of all or a part of the amount, or the transfer of a 

security or investment under this rule (including an account with 

an authorised deposit-taking institution), on behalf of the 

claimant. 

 (3) In this rule: 

amount includes an amount of damages. 
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Order 27 Reply and close of pleadings 
 

1  Time for delivery of reply 

 (1)  Where the plaintiff desires to deliver a reply, he or she shall deliver it 

within 7 days after the delivery of the defence. 

 (2)  It is not necessary for a party to file or deliver a reply that is merely a 

joinder of issue. 

2  Defence to counterclaim 

 (1)  A defence to a counterclaim may be included in the same document 

as a reply. 

 (2)  Where a defence to a counterclaim is included in the same document 

as a reply, the substance of the defence and the substance of the reply 

shall be clearly distinguished. 

 (3)  The provisions of order 25, so far as they are applicable, apply to, and 

in relation to, a plaintiff and a defence to a counterclaim as ifð 

 (a) the plaintiff were the defendant to an action; and 

 (b) the counterclaim were a statement of claim; and 

 (c) the defence to the counterclaim were a defence to an action. 

3  Close of pleadings 

 (1)  Whereð 

 (a) a pleading subsequent to reply is not orderedðthen at the 

expiration of 7 days from the delivery of the defence or reply (if  

any); or 

 (b) a pleading subsequent to reply is ordered, and the party who has 

been ordered or given leave to deliver that pleading fails to do 

so within the time limited for that purposeðthen at the 

expiration of the period so limited; 

the pleadings shall be deemed to be closed, and, subject to subrules 

(2) and (3), the material statements of fact in the pleading last 

delivered shall be deemed to have been denied and put in issue. 
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 (2)  Where no defence to a counterclaim has been delivered, the facts 

stated in the counterclaim shall be taken to have been admitted. 

 (3)  A plaintiff is not entitled to deliver a defence to a counterclaim 

exceptð 

 (a) within 14 days after the delivery of the counterclaim; or 

 (b) with the leave of the court. 
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Order 28 Matters arising pending the 
action 

 

1  Defence arising before statement of defence 

 (1)  Where there are pleadings, any ground of defence which has arisen 

after action brought, but before the defendant has delivered his or her 

statement of defence and before the time limited for his or her doing 

so has expired, may be raised by the defendant in his or her statement 

of defence, either alone or together with other grounds of defence.   

 (1A) If, after a statement of defence has been delivered, any ground of 

defence arises to any set-off or counterclaim alleged therein by the 

defendant, it may be raised by the plaintiff in his or her reply, either 

alone or together with any other ground of reply. 

 (2)  Where there are no pleadings, the defendant shall not, except by leave 

of the judge, be allowed to rely on any ground of defence which has 

arisen after action brought, unless he or she has given, within 8 days 

after such ground of defence arose, notice in writing to the plaintiff 

stating the particulars thereof. 

2  Defence arising after statement of defence 

 Where any ground of defence arises after the defendant has delivered 

a statement of defence, or after the time limited for his or her doing 

so has expired, the defendant may, and where any ground of defence 

to any set-off or counterclaim arises after reply, or after the time 

limited for delivering a reply has expired, the plaintiff may, within 8 

days after such ground of defence has arisen, or at any subsequent 

time by leave of the court, deliver a further defence or further reply 

(as the case may be) setting forth the same. 
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3  Confession of defence 

 (1)  Whenever any defendant, in his or her statement of defence, or in any 

further statement of defence as in rule 2, or by notice in writing under 

rule 1 (1), alleges any ground of defence which has arisen after the 

commencement of the action, the plaintiff may deliver a confession 

of such defence, which confession may be in accordance with 

schedule 1, form 22, and he or she may thereupon sign judgment for 

his or her costs up to the time of the pleading of such defence, or the 

giving of such notice, unless the court, either before or after the 

delivery of such confession, otherwise orders. 

 (2)  This rule applies with necessary changes to a reply to a counterclaim.  
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Order 29  Proceedings in lieu of 
demurrer 

 

1  No demurrer allowed 

 A demurrer shall not be allowed. 

2  Points of law, how disposed of 

 Any party may raise by his or her pleading any point of law, and any 

point so raised shall be disposed of by the judge at or after the trial, 

but by consent of the parties, or by order of the court, on the 

application of either party, the same may be set down for hearing and 

disposed of at any time before the trial. 

3  Order thereon 

 If, in the opinion of the court, the decision of such point of law 

substantially disposes of the whole action, or of any distinct cause of 

action, ground of defence, set-off, counterclaim, or reply therein, the 

court may thereupon dismiss the action or make such other order 

therein as is just. 

4  Striking out pleadings 

 The court may order any pleading to be struck out, on the ground that 

it discloses no reasonable cause of action or answer, and in any such 

cause, or in case of the action or defence being shown by the 

pleadings to be frivolous or vexatious, the court may order the action 

to be stayed or dismissed, or judgment to be entered accordingly, as 

is just. 

5  Declaratory judgment 

 No action or proceeding shall be open to objection on the ground that 

a merely declaratory judgment or order is sought thereby, and the 

court may make binding declarations of right, whether any 

consequential relief is, or could be, claimed, or not. 
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Order 30 Discontinuance 
 

1  May be entire or partial 

 (1)  The plaintiff may, where there are pleadings, at any time before the 

receipt of the defendantôs defence, or, after the receipt thereof, before 

taking any other proceeding in the action (save any interlocutory 

application), and, where there are no pleadings, the plaintiff may, 

within 15 days after appearance, by notice in writing, wholly 

discontinue his or her action against all or any of the defendants, or 

withdraw any part or parts of his or her alleged cause of complaint, 

and thereupon he or she shall pay the defendantôs costs of the action, 

or, if the action is not wholly discontinued, the costs occasioned by 

the matter so withdrawn.   

 (1A) Such costs shall be taxed, and such discontinuance or withdrawal (as 

the case may be) shall not be a defence to any subsequent action. 

 (2)  Save as in this rule otherwise provided, it shall not be competent for 

the plaintiff to withdraw the record or discontinue the action without 

leave of the court, but the court may, before, or at or after the hearing 

or trial, upon such terms as to costs and as to any other action and 

otherwise as are just, order the action to be discontinued, or any part 

of the alleged cause of complaint to be struck out. 

1A Striking out defence 

 The court may, in like manner, and with the like discretion as to 

terms, upon the application of a defendant, order the whole or any 

part of his or her alleged grounds of defence or counterclaim to be 

withdrawn or struck out, but it shall not be competent to a defendant 

to withdraw his or her defence, or any part thereof without such leave. 

2  Withdrawal by consent 

 A cause may be discontinued at any time upon filing a consent in 

writing signed by all parties.  
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3  Costs 

 A defendant may enter judgment for the costs of the action if it is 

wholly discontinued against him or her, or for the costs occasioned 

by the matter withdrawn if the action is not wholly discontinued, in 

case such respective costs are not paid within 4 days after taxation.  

4  Subsequent action stayed until costs paid 

 If any subsequent action is brought before payment of the costs of a 

discontinued action for the same, or substantially the same, cause of 

action the court may, if it or he or she thinks fit, order a stay of such 

subsequent action until such costs have been paid.  
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Order 31 Default of pleading 
 

1  Nondelivery of statement of claim 

 If the plaintiff, being bound to deliver a statement of claim, does not 

deliver the same within the time allowed for that purpose, the 

defendant may, at the expiration of that time, apply to the court to 

dismiss the action with costs, for want of prosecution, and on the 

hearing of such application the court may, if no statement of claim 

has been delivered, order the action to be dismissed accordingly, or 

may make such other order on such terms as to the court seem just.  

2  Claims for debt and liquidated demands 

 (1)  Where an originating application contains only a claim for debt or a 

liquidated demand, and a defendant fails to deliver a defence within 

the time required under these rules, the plaintiff may enter final 

judgment against the defendant. 

 (2)  Final judgment under subrule (1) may be entered forð 

 (a) any sum not exceeding the amount specified in the application; 

and 

 (b) interestð 

 (i) at the rate specified in the application to the date of 

judgment; or 

 (ii)  if no interest is specified in the applicationðinterest to the 

date of judgment, or a lump sum in lieu of such interest, 

determined by the court; and 

 (c) costs. 

 (3)  In determining interest or a lump sum for the purposes of subrule (2) 

(b), the court may have regard to practice directions issued by the 

court relating to interest up to judgment. 

 (4)  Where this rule applies in relation to a defendant to an application, 

the plaintiff may proceed with the action in respect of a claim for debt 

or a liquidated demand against any other defendant appearing to the 

application. 
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4  Damages, detention of goods 

 If the plaintiffôs claim is for pecuniary damages only, or for detention 

of goods with or without a claim for pecuniary damages, and the 

defendant, or all the defendants, if more than 1, make default as 

mentioned in rule 2, the plaintiff may enter interlocutory judgment.  

5  On default of 1 or more of several defendants 

 When in any such action as is mentioned in rule 4 there are several 

defendants, if 1 or more of them makes default as mentioned in rule 

2, the plaintiff may enter interlocutory judgment against the 

defendant or defendants so making default, and proceed with his or 

her action against the others.  

6  Claims for debt and liquidated demandsðinterlocutory 
and final judgments 

 If the plaintiffôs claim is for a debt or liquidated demand, and also for 

pecuniary damages only, or for detention of goods with or without a 

claim for pecuniary damages, and any defendant makes default as 

mentioned in rule 2, the plaintiff may enter final judgment for the debt 

or liquidated demand, interest and costs as under rule 2 and may also 

enter interlocutory judgment for the value of the goods and the 

damages, for damages only or for the value of the goods only, as the 

case may be.  

7  Recovery of land 

 In an action for the recovery of land, if the defendant makes default 

as mentioned in rule 2, the plaintiff may enter final judgment that the 

person whose title is asserted in the originating application recover 

possession of the land, with his or her costs.  
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8  Mesne profits 

 Where an originating application for the recovery of land includes a 

claim for mesne profits, arrears of rent, or double value in respect of 

the premises claimed, or any part of them, or damages for breach of 

contract or wrong or injury to the premises claimed, if the defendant 

makes default as mentioned in rule 2, or (if there is more than 1 

defendant) some or 1 of the defendants make such default, the 

plaintiff may enter final judgment against any defendant not 

appearing to the application for the possession of the land and 

interlocutory judgment for the claim, and proceed with the action 

against the others.  

9  Where a defence is delivered to part of claim only 

 (1)  If the plaintiffôs claim is for a debt or liquidated demand, or for 

pecuniary damages only, or for the detention of goods with or without 

a claim for pecuniary damages, or for any of such matters, or for the 

recovery of land, and the defendant delivers a defence which purports 

to offer an answer to part only of the plaintiffôs alleged cause of 

action, the plaintiff may by leave of the court enter judgment, final, 

or interlocutory, as the case may be, for the part unanswered, provided 

that the unanswered part consists of a separate cause of action, or is 

severable from the rest (as in the case of part of a debt or liquidated 

demand). 

 (2)  Where there is a counterclaim, execution on any such judgment in 

respect of the plaintiffôs claim shall not issue without leave of the 

court.  

9A Application for final judgmentðdebt or liquidated amount 

 (1) A plaintiff applying to enter final judgment for a debt or liquidated 

demand under rule 2, 6 or 9 must file with the registrarð 

 (a) an affidavit in accordance with schedule 1, form 10 that is 

sworn, not earlier than 14 days before it is filed byð 

 (i) the plaintiff or, if there are 2 or more plaintiffs, any 

plaintiff; or  

 (ii)  a qualified person; and 



Civil jurisdiction                                                                                             Part 2   
Default of pleading                                                                                  Order 31  

                                                                                                                          

Rule 9A  

 

 

 Supreme Court Rules Page 109 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 (b) a draft judgment in accordance with schedule 1, form 10A.  

 (2)  The plaintiffôs solicitor may make an affidavit under this rule only if 

the source of the knowledge of the facts deposed isð 

 (a) the plaintiff; or 

 (b) if there are 2 or more plaintiffsðany plaintiff; or  

 (c) another qualified person. 

 (3) In this rule: 

qualified person means any of the following: 

 (a) the plaintiffôs solicitor; 

 (b) if the plaintiff is a person with a legal disabilityðthe 

plaintiffôs litigation guardian; 

 (c) if the plaintiff is a corporationða member or officer of the 

corporation with knowledge of the facts so far as they are 

known to the corporation; 

 (d) if the plaintiff is a corporation for which a receiver or a 

receiver and manager has been appointedðthe receiver or 

the receiver and manager; 

 (e) if the plaintiff is a corporation for which a liquidator, 

provisional liquidator or administrator has been 

appointedðthe liquidator, provisional liquidator or 

administrator; 

 (f) if the plaintiff is a body of persons that can sue and be sued 

in its own name or in the name of an officer or someone 

elseða member or officer of the body with knowledge of 

the facts so far as they are known to the body; 

 (g) if the plaintiff is the Commonwealth, a State or a 

Territoryðan officer or employee of the Commonwealth, 

State or Territory with knowledge of the facts so far as they 

are known to the Commonwealth, State or Territory; 

 (g) in any other caseðan officer or employee of the plaintiff 

having knowledge of the facts so far as they are known to 

the plaintiff. 
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9B Trial of action after entry of interlocutory judgment 

 Unless the court otherwise orders, after entry of an interlocutory 

judgment against a defendant in an action, the plaintiff may proceed 

to trial on 1 or more of any claims for damages only, another form of 

pecuniary relief only or the value of goods only, or on 2 or more of 

these issues, as the case may be. 

10 Probate actions 

 In probate actions, if any defendant makes default in delivering a 

defence, the action may proceed, notwithstanding such default.  

11  Motion for judgment on default 

 In all actions other than those mentioned in rules 1 to 10, if the 

defendant, being bound to deliver a defence, makes default in 

delivering the same, the plaintiff may set down the action on motion 

for judgment, and such judgment shall be given as, upon the 

originating application or statement of claim, the court considers the 

plaintiff is entitled to.  

12  On default of 1 of several defendants 

 Where in any such action as is mentioned in rule 11 there are several 

defendants, then if 1 of such defendants makes such default as is 

mentioned in rule 11 the plaintiff may either, if the cause of action is 

severable, set down the action at once on motion for judgment against 

the defendant so making default, or may set it down against him or 

her at the time when it is entered for trial or set down on motion for 

judgment against the other defendants.  

13  Default of any other party to issue 

 In any case in which issues arise in an action other than between 

plaintiff and defendant, if any party to any such issue makes default 

in delivering any pleading which he or she is bound to deliver, the 

opposite party may apply to the court for such judgment (if any) as 

upon the pleadings he or she appears to be entitled to, and the court 

may order judgment to be entered accordingly, or may make such 

other order as is necessary to do complete justice between the parties.  
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13A  Form of interlocutory or final judgment 

 An interlocutory or final judgment must be in accordance with 

schedule 1, form 10A. 

14  Judgment by default may be set aside 

 Any judgment by default, whether under this or any other order, may 

be set aside by the court upon such terms as to costs or otherwise as 

the court thinks fit, and where an action has been set down on motion 

for judgment under rule 11, such setting down may be dealt with by 

the court in the same way as if the judgment by default had been 

signed when the case was set down.  
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Order 32 Amendment 
 

1 By order or with leave 

 (1)  Subject to subrules (2) to (7), the court may, at any stage of an action, 

on application by a party or on its own initiativeð 

 (a) order that any document in the action be amended; or 

 (b) give leave to any party to amend any document of that party in 

the action; 

in such manner and on such terms as the court considers just. 

 (2)  All necessary amendments shall be made for the purpose of 

determining the real questions raised by or otherwise depending on 

the action, of correcting any defect or error in the action or of avoiding 

multiplicity of actions. 

 (3)  If there is a mistake in the name or identity of a party, an amendment 

may be made to correct the reference to the name of the party 

notwithstanding that the effect of the amendment is to substitute 

another person as a party. 

 (4)  Ifð 

 (a) an amendment to correct a reference to the name of a party is 

made pursuant to an order under subrule (1); and 

 (b) the effect of the amendment is to substitute another person as a 

party; 

the action shall, unless the court otherwise orders, be deemed to have 

commenced with respect to that other person on the day on which the 

order was made. 

 (5)  An amendment to alter the capacity in which a party sues may be 

made only if the new capacity is one which the party had when the 

action was commenced. 
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 (6)  If an originating application identifies a cause of action arising out of 

any facts, an amendment may be made having the effect of adding or 

substituting a new cause of action arising out of the same or 

substantially the same facts and specifying the relief claimed in 

respect of that new cause of action. 

 (7)  Whereð 

 (a) any relevant period of limitation has expired after an action was 

commenced; and 

 (b) after that expiration, an application for leave to amend a 

document in accordance with subrule (3), (5) or (6) is made; 

leave may be given notwithstanding that the period of limitation has 

expired if the court considers it just to do so. 

 (8)  This rule does not apply in relation to an amendment of a judgment 

or order. 

2  Without leave 

 (1)  A party may, without leave, amend any pleading of that party once 

before the pleadings are closed. 

 (2)  A party may, without leave, further amend any pleading of that party 

before the pleadings are closed with the consent of all other parties. 

3  Answering pleading 

 Where a party amends a pleading, any other party may, if a pleading 

in answer to that pleading had already been filed, amend the 

answering pleading without leave within the time allowed by rule 4. 

4  Time for filing or amending answering pleading 

 (1)  Where a party amends a pleading, the time within which any other 

party mayð 

 (a) file a pleading in answer to the amended pleading; or 
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 (b) amend an answering pleading that had already been filed; 

is the time that would be allowed under these rules for filing an 

answering pleading if the amended pleading had been delivered on 

the date on which a copy of notice of the amendment or of the 

amended pleading is served under  rule 12. 

 (2)  Subrule (1) (a) has effect notwithstanding any other provision of these 

rules. 

5  Failure to amend answering pleading 

 Whereð 

 (a) a pleading is amended after a pleading in answer to it has been 

filed; and 

 (b) the answering pleading is not amended under rule 3; 

the party who filed the answering pleading shall be taken to rely on it 

in  answer to the amended pleading. 

6  Time for reply to unamended defence 

 Where an answering pleading to which rule 5 applies is a defence, the 

time within which the plaintiff may deliver a reply is the time that 

would be allowed under these rules if an amended defence had been 

delivered on the last day allowed for doing so. 

7  Disallowance of amendment 

 Where a party amends a pleading, the court may, on the application 

of any other party made within 8 days after service of a copy of notice 

of the amendment or of the amended pleading under rule 12, disallow 

all or part of the amendment. 

8  Scandalous etc matter 

 The court may order to be struck out of a filed document any matter 

which is scandalous, vexatious or oppressive. 
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9  Directions for mode  

 (1)  Where the court orders, or gives leave for, the making of an 

amendment, the court may give such directions as it thinks fit 

concerning the mode of amendment and consequential service of the 

amended document or of notice of the amendment. 

 (2)  Rules 10, 11 and 12 have effect subject to subrule (1). 

10  Modeðsimple amendment 

 (1)  Where the amendments authorised under this order to be made to a 

document are not so numerous or lengthy or otherwise of such a 

nature as would render the document difficult or inconvenient to read, 

the amendments may be made byð 

 (a) filing a notice specifying the amendments and the matters 

referred to in subrule (2); and 

 (b) if the document to be amended has been filedðwriting the 

alterations in the document. 

 (2)  A filed document amended in accordance with subrule (1) shall be 

endorsed with a statement specifying the date of the amendment 

andð 

 (a) if the amendment was made pursuant to an orderðthe date of 

the order; or 

 (b) if the amendment was not so madeðthe rule authorising the 

amendment. 

11  Modeðfresh document 

 (1)  Subject to rule 10 (1), amendments authorised under this order to be 

made to a document shall be made by filing a fresh document, 

amended as so authorised and endorsed with a statement specifying 

the matters referred to in rule 10 (2). 

 (2)  An amended document referred to in subrule (1) shall be in a form 

thatð 

 (a) distinguishes between original and added text; and 

 (b) discloses any deleted text. 



Part 2   Civil jurisdiction                                                                                  
Order 32  Amendment                                                                                                     
                                                                                                                                     

Rule 12           

 

 

Page 116 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

12  Service after amendment 

 Where a document has been served and is later amended, the party 

making the amendment shall, as soon as practicable, serve on the 

parties on whom the document was served a copy ofð 

 (a) if the amendment was made under rule 10 (1)ðthe notice 

referred to in that subrule; or 

 (b) if the amendment was made under rule 11 (1)ðthe fresh 

document. 

13  Costs 

 A party who amends a document is liable to pay the costs of any other 

party of or occasioned by the amendment unless the court otherwise 

orders. 

14  Judgments and ordersðaccidental slips or omissions 

 The court may at any time, on application by a party or on its own 

initiative, correct a clerical mistake in a judgment or order or an error 

in a judgment or order arising from an accidental slip or omission. 
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Order 33 Directions 
 

1  Directions 

 (1)  Any party to a cause may at any time after the commencement of 

proceedings apply for directions. 

 (2)  Notwithstanding subrule (1), the court may at any time give such 

directions, and upon such terms, as may be just and expedient, 

including directions with respect toð 

 (a) pleadings; and 

 (b) particulars; and 

 (c) admissions; and 

 (d) discovery; and 

 (e) interrogatories; and 

 (f) inspection of documents; and 

 (g) inspection of real or personal property; and 

 (h) commissions; and 

 (j) examination of witnesses; and 

 (k) place, time and mode of trial; and 

 (l) the mode by which particular facts may be proved at the trial. 

2  Form of application 

 (1)  Application for directions shall be by motion on notice. 

 (2)  A party applying for directions shall as far as possible specify in the 

notice the directions he or she seeks, but the court shall not be limited 

to giving the directions specified. 

3  Affidavit not to be used   

 On an application under rule 1 no affidavit shall be used except by 

leave of the court.   
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4  When application to be made   

 On the hearing of the application all parties shall, as far as possible, 

apply for any directions in the cause which they desire, and any such 

application made on a later occasion by any party shall, if granted, be 

granted at the costs of the party so applying, unless the court is of 

opinion that it could not reasonably have been made on the earlier 

occasion.  
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Order 33A Failure to conduct 
proceedings 

 

1  Power to stay or dismiss 

 If the claimant for relief in any proceedingsð 

 (a) fails to comply with an order or direction of the court as to the 

conduct of the proceedings; or  

 (b) delays prosecution of the proceedings without due cause; 

the court may stay or dismiss the proceedings. 
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Order 33B Security for costs 
 

1  Meaning of defendant and plaintiff for o 33B 

 In this order: 

defendant means a person against whom a claim for relief is made in 

any proceeding. 

plaintiff  means a person who makes a claim for relief in any 

proceeding. 

2  Application procedure 

 (1)  A defendant in a proceeding may apply for an order that the plaintiff 

provide security for costs. 

 (2)  An application shall be by motionð 

 (a) on notice; and 

 (b) supported by an affidavit stating the material facts and the 

grounds on which the order is sought. 

3  Circumstances in which order may be made 

 (1)  The court may order a plaintiff in a proceeding to give security for 

the costs of a defendant who has applied for the order if it appears to 

the court thatð 

 (a) the plaintiff is ordinarily resident outside Australia; or 

 (b) for the purpose of avoiding obligations that could arise from the 

proceeding, the plaintiffôs address is not stated, or is misstated, 

in the originating process; or 

 (c) for the purpose of avoiding obligations that could arise from the 

proceeding, the plaintiff has changed address after instituting the 

proceeding; or 

 (d) the plaintiffð 

 (i) has made the claim on behalf of a person other than the 

plaintiff; and  
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 (ii)  will not be able to pay the defendantôs costs if ordered to 

do so; or 

 (e) the interests of justice so require. 

 (2)  An order under subrule (1) may be made in respect of the defendantôs 

costs in, and incidental to, the proceeding. 

4  Value and mode of security 

 A security ordered under this order shall be givenð 

 (a) in such amount; and 

 (b) in such manner; and 

 (c) at such time; and 

 (d) in such terms (if any); 

as the court directs. 
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Order 34  Discovery and inspection   
 

1  Discovery by interrogatories   

 (1)  A party to an action may deliver interrogatories relating to any matter 

in question between that party and the other party or parties.  

 (2)  Further interrogatories may be delivered by leave of the judge.  

 (3)  The court may order that all or any of the interrogatories may be 

answered by some person on behalf of a party and, in such a case, the 

answers of that person shall be as effective and binding in all respects 

as if made by the party interrogated.  

 (4)  Interrogatories which do not relate to any matters in question in the 

action, cause or matter shall be deemed to be irrelevant, 

notwithstanding that the answers to them would be admissible on the 

oral examination of a witness.  

 (5)  Interrogatories may be delivered by letter setting out the precise terms 

of the interrogatories.   

2  When ex parte   

 Where no summons for directions has been taken out, orders for 

interrogatories, discovery, and inspection may be made ex parte.   

3  Offer to discover to be considered   

 In deciding upon any application for leave to deliver interrogatories 

the judge shall take into account any offer which has been made by 

the party sought to be interrogated to deliver particulars, to make 

admissions, or to produce documents relating to the matter in 

question, or any of them, and the judge, in granting leave to 

administer interrogatories, may grant such leaveð 

 (a) generally; or 

 (b) limited to a particular matter or subject of inquiry; or  

 (c) subject to the interrogatories being submitted to the judge for his 

or her approval before delivery.   
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4  Costs of unreasonable or vexatious interrogatories   

 In adjusting the costs of the cause or matter inquiry shall, at the 

instance of any party, be made into the propriety of delivering such  

interrogatories, and if it is the opinion of the taxing officer or of the 

court, either with or without an application for inquiry, that such 

interrogatories have been delivered unreasonably, vexatiously, or at 

improper length, the costs occasioned by the interrogatories and the 

answers thereto shall be paid in any event by the party in fault.   

7  Interrogatories to corporation or company   

 (1)  Where discovery is to be made, or interrogatories answered, by a 

body corporate or any other body of persons empowered by law to 

sue or to be sued, whether in its own name or in the name of any 

officer or other person, the affidavit of discovery or the affidavit in 

answer to interrogatories shall be made by the secretary or other 

proper officer, agent or servant of that body corporate or other body.  

 (2)  An opposite party may apply for an order allowing him or her to 

deliver interrogatories to be answered by a specified officer, agent or 

servant of a body referred to in subrule (1).   

8  Objections may be taken in answer   

 Any objection to answering any 1 or more of several interrogatories, 

on the ground that it or they is or are scandalous or irrelevant, or not 

made bona fide for the purpose of the cause or matter, or that the 

matters inquired into are not sufficiently material at that stage, or on 

any other ground, may be taken in the affidavit in answer.   

9  Applications to set aside   

 Any interrogatories may be set aside on the ground that they have 

been exhibited unreasonably or vexatiously, or may be struck out on 

the ground that they are prolix, oppressive, unnecessary, or 

scandalous, and any application for this purpose shall be made within 

4 days after service of the interrogatories.   
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10  Answer   

 (1)  Interrogatories shall be answered by affidavit to be filed within 14 

days of their delivery and a copy of the affidavit shall be delivered 

within the same time to the party administering the interrogatories.  

 (2)  A person required to answer interrogatories shall, before answering, 

make all due and proper inquiries of his or her servants and agents 

and, if he or she is an officer of a body corporate or of any other body 

of persons empowered by law to sue or to be sued whether in its own 

name or in the name of any officer or other person, of his or her fellow 

officers and the servants and agents of the body corporate or other 

body.   

11  Form of answer   

 An affidavit in answer to interrogatories shallð 

 (a) be in accordance with schedule 1, fom 24; and  

 (b) set out, in its precise terms, each interrogatory that, having 

regard to the terms of the interrogatories is required to be 

answered and, immediately after it, the answer to the 

interrogatory.   

12  Order for further answers   

 If any person interrogated omits to answer, or answers insufficiently, 

the party interrogating may apply to the court for an order requiring 

him or her to answer, or to answer further (as the case may be), and 

an order may be made requiring him or her to answer, or answer 

further, either by affidavit or by oral examination, as the court directs.   

13  Discovery of documents   

 (1)  Any party may, without filing an affidavit, apply to the court for an 

order directing any other party to the cause or matter to make 

discovery on oath of the documents which are or have been in his or 

her possession or power relating to any matter in question therein.  
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 (1A) On the hearing of the application the court may either refuse or 

adjourn the same if satisfied that such discovery is not necessary, or 

not necessary at that stage of the cause or matter, or make such order, 

either generally or limited to certain classes of documents, as is, in its 

or his or her discretion, thought fit.  

 (2)  Discovery shall not be ordered unless, and so far as, the court is of 

opinion that it is necessary either for disposing fairly of the cause or 

matter or for saving costs.   

14  Affidavit in opposition   

 The affidavit to be made by a party against whom an order as is 

mentioned in rule 13 has been made shall specify which (if any) of 

the documents therein mentioned he or she objects to produce, and 

shall be in accordance with schedule 1, form 25.   

15  Neglect to make discovery   

 If any party neglects or refuses to make discovery within the time 

limited, or makes insufficient discovery, the court may order 

compliance with such discovery upon such terms as the court thinks 

fit.   

15A  Effect of discovery in writing   

 A party who makes discovery of documents, whether by affidavit or 

not, shall be deemed to have received notice to produce at the trial 

such of the documents as are specified in the affidavit of discovery, 

or list of documents, as being in his or her possession, custody or 

power.   

16  Production of documents   

 The court may at any time during the pendency of any cause or 

matter, order the production by any party, upon oath, of such of the 

documents in his or her possession or power relating to any matter in 

question in such cause or matter as the court thinks right, and the court 

may deal with such documents, when produced, in such manner as 

appears just.   
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17  Inspection of documents   

 Every party to a cause or matter may at any time, by notice in writing, 

give notice to any other party, in whose originating application (or 

any accompanying statement), pleading, particulars, or affidavit 

reference is made to any document, to produce such document for the 

inspection of the party giving such notice, or of his or her solicitor 

and to permit him or her to take copies, and any party not complying 

with such notice shall not afterwards be at liberty to put any such 

document in evidence on his or her behalf in such cause or matter 

unless he or she satisfies the court that such document relates only to 

his or her own title, he or she being a defendant to the cause or matter, 

or that he or she had some other cause or excuse which the court 

deems sufficient for not complying with such notice, in which case 

the court may allow the same to be put in evidence on such terms as 

to costs and otherwise as the court thinks fit.   

17A  Effect of inspection of documents discovered by another 
party   

 (1)  A party who inspects a document discovered by another party shall, 

subject to subrule (2), be deemed to admit, saving all just exceptions 

to the admissibility of the document in evidenceð 

 (a) that the document, if described in the affidavit of discovery, or 

list of documents, as an original document, is an original 

document and was printed, written, signed or executed as it 

purports to have been; and 

 (b) that the document, if described in the affidavit of discovery or 

list of documents as a copy, is a true copy; and  

 (c) that if the document is described in the affidavit of discovery or 

list of documents as a copy of one which was served, sent, or 

delivered, the original was served, sent or delivered as 

described.  

 (2)  Subrule (1) does not applyð 

 (a) if the party who inspects the documents has by his or her 

pleading denied its authenticity; or 
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 (b) if the party who inspects the document within 14 days of 

inspecting it serves on the party giving inspection a notice that 

he or she disputes its authenticity or that the original was served, 

sent or delivered as described; or  

 (c) if the court so orders.   

18  Notice to produce documents for inspection 

 Notice to any party to produce any document referred to in his or her 

originating application (or any accompanying statement), pleading, 

particulars, or affidavit shall be in accordance with schedule 1, form 

26.   

19  Appointment for inspection of documents  

 (1)  This rule applies if a party gives another party a notice to produce 

documents.  

 (2)  If this rule applies, the producing party shall give the inspecting party 

a notice specifyingð 

 (a) a time and place at which the inspection may take place; and 

 (b) any document specified in the notice to produce documents 

which the producing party objects to producing, and the grounds 

of any such objection. 

 (3)  The time specified under subrule (2) (a) shall be no later than  

3 days after the notice to inspect documents is given to the inspecting 

party.    

 (4)  The place specified under subrule (2) (a) shall beð 

 (a) the office of the producing partyôs solicitor; or 

 (b) if the producing party is to appear in personða place not more 

than 10km from the office of the registrar; or 

 (c) if bankerôs books, books of account or books in constant use for 

the purposes of a trade or business are to be inspectedðthe 

booksô usual place of custody. 

 (5)  A notice to inspect documents may be in accordance with  

schedule 1, form 27. 
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 (6)  The producing party shall give a notice to inspect documents to the 

inspecting partyð 

 (a) if all the documents specified in the notice to produce documents 

are specified in the producing partyôs affidavit as to documents 

under rule 14, or in that partyôs writ, pleadings or particularsð

within 2 days after receiving the notice to produce documents; 

or 

 (b) in any other caseðwithin 4 days after receiving the notice to 

produce documents. 

 (7)  In this rule: 

inspecting party, in relation to a notice to produce documents, means 

the party who gave that notice. 

notice to inspect documents means a notice under subrule (2). 

notice to produce documents means a notice under rule 18. 

producing party, in relation to a notice to produce documents, means 

the party to whom that notice was given. 

20  Court order for inspection of documents 

 (1)  This rule applies if a party who has been given a notice to produce 

documentsð 

 (a) does not, in accordance with rule 19, give the inspecting party a 

notice to inspect documents; or 

 (b) in a notice to inspect documents given in accordance with rule 

19, objects to producing any document specified in the notice to 

produce documents. 

 (2)  If this rule applies, on the application of the inspecting party, the court 

may order the inspection of any document specified in the notice to 

produce documents at a place and time, and in a manner, that the court 

thinks fit. 
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 (3)  If the notice to produce documents specifies any document which is 

not specified in the producing partyôs affidavit as to documents under 

rule 14, or in that partyôs originating application (or any 

accompanying statement), pleadings or particulars, the inspecting 

party shall accompany an application for an order under subrule (2) 

with an affidavitð 

 (a) specifying the documents sought to be inspected; and 

 (b) stating that those documents are in the possession or power of 

the producing party; and 

 (c) stating that the inspecting party is entitled to inspect those 

documents. 

 (4)  In this rule: 

inspecting party, in relation to a notice to produce documents, means 

the party who gave that notice. 

notice to inspect documents means a notice under subrule 19 (2). 

notice to produce documents means a notice under rule 18. 

producing party, in relation to a notice to produce documents, means 

the party to whom that notice was given. 

21  Verified copies   

 (1)  Where inspection of any business books is applied for, the court may, 

instead of ordering inspection of the original books, order a copy of 

any entries to be furnished and verified by the affidavit of some 

person who has examined the copy with the original entries, and such 

affidavit shall state whether or not there are in the original books any 

and what erasures, interlineations, or alterations.  

 (1A)  Notwithstanding that such copy has been supplied, the court may 

order inspection of the books from which the copy was made.   

21A Privileged documents  

 Where, on an application for an order for inspection, privilege is 

claimed for any document, the court may inspect the document for 

the purpose of deciding as to the validity of the claim of privilege.   
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21B Power to order discovery of particular document or class 
of documents  

 (1) The court may, on the application of any party to a cause or matter, 

at any time, and whether an affidavit of documents has or has not 

already been ordered or made, make an order requiring any other 

party to state by affidavit whether any 1 or more specific documents, 

to be specified in the application, is or are, or has or have at any time 

been, in his or her possession or power, and, if they are not then in his 

or her possession, when he or she parted with the same, and what has 

become of them.   

 (2) Such application shall be made on an affidavit stating that in the belief 

of the deponent the party against whom the application is made has, 

or has at some time had, in his or her possession or power the 

document or documents specified in the application, and that they 

relate to the matters in question in the cause or matter, or to some of 

them.   

22  Question of discovering or inspection may be reserved   

 If the party from whom discovery of any kind or inspection is sought 

objects to the same, or any part thereof, the court may, if satisfied that 

the right to the discovery or inspection sought depends on the 

determination of any issue or question in dispute in the cause or 

matter, or that for any other reason it is desirable that any issue or 

question in dispute in the cause or matter should be determined before 

deciding upon the right to the discovery or inspection, order that such 

issue or question be determined first, and reserve the question as to 

the discovery or inspection.   

23 Failure to comply with order 

 (1)  If a party (the failing party) fails to comply with an order to answer 

interrogatories, or for discovery or inspection of documents, the party 

interrogating may apply to the court for an order under this rule. 
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 (2)  The court may, by order, do the following under this rule in relation 

to the failing party: 

 (a) find the party (or, for a party with a legal disability, the partyôs 

litigation guardian) to be in contempt of court and deal with the 

party accordingly; 

 (b) if the party is a plaintiffðdismiss the partyôs action; 

 (c) if the party is a defendantðstrike out the partyôs defence (if 

any), and place the party in the same position as if the party had 

not defended. 

24  Service on solicitor   

 Service of an order for interrogatories or discovery or inspection 

made against any party on his or her solicitor shall be sufficient 

service to found an application for an attachment for disobedience to 

the order, but the party against whom the application for an 

attachment is made may show in answer to the application that he or 

she has had no notice or knowledge of the order.   

25  Notice to client   

 A solicitor, upon whom an order against any party for interrogatories 

or discovery or inspection is served under rule 24, who neglects, 

without reasonable excuse, to give notice thereof to his or her client, 

shall be liable to attachment.   

26  Answers or part may be used without the rest   

 (1)  Any party may, at the trial of a cause, matter, or issue, use in evidence 

any 1 or more of the answers or any part of an answer of the opposite 

party to interrogatories without putting in the others or the whole of 

such answer.  

 (2)  In such case the judge may look at the whole of the answers, and if 

he or she is of opinion that any others of them are so connected with 

those put in the lastmentioned answers ought not to be used without 

them, he or she may direct them to be put in.   
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27  Action against or by sheriff   

 In any action against or by the sheriff in respect of any matters 

connected with the execution of his or her office, the court may, on 

the application of either party, order that the affidavit to be made in 

answer either to interrogatories, or to an order for discovery, shall be 

made by the officer actually concerned.   
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Order 34A Preliminary discovery 
 

1  Definitions for o 34A 

 In this order: 

applicant means an applicant for an order under this order. 

description, in relation to the person against whom the applicant 

desires to bring a proceeding, includesð 

 (a) in the case of a natural personðthe name, place of 

residence, occupation and sex; and  

 (b) in the case of a corporationðthe registered office and 

place of business. 

possession includes custody and power. 

2  Privilege 

 An order made under this order does not operate to require the person 

against whom the order is made to produce any document that, on the 

ground of privilege, the person could not be required to produceð 

 (a) in the case of an order under rule 3 or 5ðif the applicant had 

commenced a proceeding against the person; or 

 (b) in the case of an order under rule 6 (1) or (2)ðif the applicant 

had made the person a party to the proceeding. 

3  Discovery to identify defendant 

 (1)  If an applicant, having made reasonable inquiries, is unable to 

ascertain the description of a person sufficiently for the purpose of 

commencing a proceeding in the court against that person (the person 

concerned) and it appears that a personð 

 (a) has or is likely to have knowledge of facts; or  

 (b) has or is likely to have, or has had or is likely to have had, 

possession of any document or thing;  

tending to assist in the ascertainment, the court may make an order 

under this rule. 



Part 2   Civil jurisdiction                                                                                  
Order 34A Preliminary discovery                                                                                           
                                                                                                                                     

Rule 4            

 

 

Page 134 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 (2)  An order may require the person who is the subject of the order or, in 

the case of a corporation, an appropriate officer toð 

 (a) attend before the court to be examined in relation to the 

description of the person concerned; or 

 (b) produce to the court any document or thing that is, or has been, 

in the personôs possession relating to the description of the 

person concerned; or 

 (c) make and serve on the applicant a list of the documents or things 

that are, or have been, in the personôs possession relating to the 

description of the person concerned; or 

 (d) produce for inspection by the applicant any document or thing 

that is, or has been, in the personôs possession relating to the 

description of the person concerned. 

 (3)  An order may direct that the examination by the court be held before 

a registrar. 

4  Conduct money 

 Order 39, rule 27  applies in relation to an order for attendance under 

rule 3 as if the order were a subpoena. 

5  Discovery to identify right to obtain relief 

 Ifð 

 (a) it is reasonable to believe that the applicant has, or may have, 

the right to obtain relief from a person whose description has 

been ascertained; and 

 (b) having made reasonable inquiries, the applicant has not gained 

sufficient information to enable a decision to be made whether 

to institute a proceeding to obtain the relief; and 

 (c) it is reasonable to believe that the personð 

 (i) has, or is likely to have; or  

 (ii)  has had, or is likely to have had;  

possession of a document relating to the question whether the 

applicant has the right to obtain the relief; and  
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 (d) inspection of the document by the applicant would assist in 

making the decision; 

the court may order the person to produce the document to the 

applicant. 

6  Applicant who is party to a proceeding 

 (1)  Rule 3 applies, with any necessary modification, in relation to an 

applicant who is a party to a proceeding and proposes to make, in the 

proceeding, a claimð 

 (a) that is against a person who is not a party; and 

 (b) that could properly have been made in the proceeding had the 

person been a party. 

 (2)  Rule 5 applies, with any necessary modification, in relation to an 

applicant who is a party to a proceeding and who proposes to make, 

in the proceeding, a claim against a person who is not a partyð 

 (a) that it is reasonable to believe is a claim that the applicant has, 

or may have, the right to make against the person; and 

 (b) that could properly have been made in the proceeding had the 

person been a party. 

7  Service of application and supporting affidavit 

 (1)  An application for an order under rule 3 or 5 shall be served 

personally on the person the subject of the intended order unless a 

judge orders otherwise. 

 (2)  An application under this order shall be supported by an affidavitð 

 (a) stating the facts on which the applicant relies; and 

 (b) specifying or describing the documents or class of documents in 

respect of which an order is sought. 

 (3)  A copy of the supporting affidavit shall be served on every person on 

whom the notice of motion is served. 
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8  Order for inspection, preservation etc of property 

 When making an order under this order, the court may make a further 

order in relation to the subject matter of the proceedings or property 

that relates to the subject matter or as to which any question arises in 

the proceedings, providing for any of the following matters: 

 (a) the inspection, observation, measurement, photocopying, 

preservation, custody or detention of the subject matter or other 

property; 

 (b) taking samples; 

 (c) carrying out experiments; 

 (d) making, playing or screening any kind of recording of sight or 

sound; 

 (e) making and reproducing or displaying other instrumental 

recordings or tracings. 
  



Civil jurisdiction                                                                                             Part 2   
Non-party production                                                                                 Order 34B 

                                                                                                                          

Rule 1   

 

 

 Supreme Court Rules Page 137 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

Order 34B Non-party production 
 

1  Definitions for o 34B 

 In this order: 

notice for non-party production means a notice under rule 2. 

respondent, in relation to a notice for non-party production, means 

the person to whom the notice is directed. 

2  Notice for non-party production 

 On application by a party to an action, the registrar shall, unless the 

court otherwise orders, issue a notice requiring a person who is not a 

party to the action to produce for inspection a document in the 

personôs possession or control relating to a matter in question in the 

action that the person could be required to produce at the trial of the 

action. 

3  Form of notice 

 A notice for non-party production shall be in accordance with 

schedule 1, form 27A. 

4  Service of notice 

 (1)  A notice for non-party production shall be served personally. 

 (2)  Within 2 days after a notice for non-party production is served on the 

respondent to the notice, a copy of the notice shall be served on each 

other party to the action who has an address for service by leaving it 

at that  address. 

5  Inspection by other parties 

 For the purpose of deciding whether to make a claim referred to in 

rule 7 (1) (a), any party to an action on whom a copy of a notice for 

non-party production is served pursuant to rule 4 (2) is entitled to 

inspect a document specified in the notice (other than a document in 

respect of which any other party makes such a claim) immediately 

before that document is produced in compliance with the notice. 
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6  Application to set aside or vary 

 (1)  The respondent to a notice for non-party production or any other party 

to the action may, within 14 days after its service on the respondent, 

apply to the court to have the notice set aside or varied. 

 (2)  On an application under subrule (1), the court may make such orders 

as the court thinks fit. 

7  Privilege or objection 

 (1)  If the respondent to a notice for non-party production or any other 

party to the actionð 

 (a) claims that a document specified in the notice is privileged from 

production; or 

 (b) otherwise objects to its production; 

the respondent need not produce the document and the applicant for 

the notice, the respondent or that other party may apply to the court 

for a determination in relation to the claim or objection. 

 (2)  If the respondent to a notice for non-party production fails to produce 

a document specified in the notice, the applicant for the notice may 

apply to the court for a determination in relation to the failure. 

 (3)  On an application under subrule (1) or (2), the court may make such 

orders as the court thinks fit. 

8  Copying produced documents 

 (1)  The applicant for a notice for non-party production, or his or her 

solicitor, may copy at the applicantôs expense any document 

produced in compliance with the notice unless the respondent to the 

notice objects. 

 (2)  If the respondent to a notice for non-party production objects to a 

document produced in compliance with the notice being copied, the 

applicant for the notice may apply to the court for a determination in 

relation to the objection. 

 (3)  On an application under subrule (2), the court may make such orders 

as the court thinks fit. 
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9  Costs 

 (1)  Any expenses reasonably incurred by the respondent to a notice for 

non-party production in complying with the notice shall be borne by 

the applicant for the notice. 

 (2)  If the respondent to a notice for non-party production has not received 

an amount that he or she considers adequate to compensate for the 

expenses reasonably incurred, or expected to be reasonably incurred, 

in complying with the notice, the respondent may, after having given 

the applicant for the notice not less than 7 days notice of his or her 

intention to do so, apply in writing to the taxing officer to determine 

the amount that is sufficient to compensate for those expenses. 

 (3)  Upon the taxing officer determining an amount for the purpose of 

subrule (2), the applicant for the notice for non-party production shall 

pay that amount to the respondent to the notice. 

 (4)  A determination for the purpose of subrule (3) shall be deemed to be 

a judgment of the court for the amount determined against the 

applicant for the notice for non-party production and may be enforced 

accordingly. 

 (5)  Subrule (1) does not affect the discretion of the court to order that the 

costs of and incidental to an application for a notice for non-party 

production (including any amount paid to the respondent to the notice 

pursuant to that subrule) are to be paid by any other party to the 

action. 
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Order 35  Admissions   
 

1  Notice of admission of facts   

 Any party to a cause or matter may give notice, by his or her pleading, 

or otherwise in writing, that he or she admits the truth of the whole or 

any part of the case of any other party.   

2  Notice to admit documents   

 (1)  A party may request another party in the same proceedings to admit 

any document by notice in accordance with schedule 1, form 28. 

 (2)  If, after being given a notice to admit documents, a party does not 

admit a specified document in accordance with the notice, the costs 

of proving that document shall be paid by that party irrespective of 

the outcome of the relevant proceedings.  

 (3)  Subrule (2) does not apply if the court certifies that the failure to 

admit the document was reasonable. 

 (4)  No costs of proving a document shall be allowed against a party 

unlessð 

 (a) a notice to admit documents in relation to the document is given 

to the party; or 

 (b) if no such notice is givenðthe taxing officer considers that the 

omission to give such a notice is a saving of expense. 

 (5)  In this rule: 

notice to admit documents means a notice under subrule (1). 

3  Notice to admit facts   

 (1)  A party may request another party in the same proceedings to admit 

any fact by noticeð 

 (a) in accordance with schedule 1, form 29; and 

 (b) given to the other party no later than 14 days after the date fixed 

for determining the trial date. 
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 (2)  A party given a notice to admit facts may admit any facts specified in 

that notice by an admissionð 

 (a) in accordance with schedule 1, form 30; and 

 (b) given to the other party within 7 days after receiving the notice 

to admit facts, or within such further time as the court allows. 

 (3)  If a party does not, by an admission of facts, admit a fact specified in 

a notice to admit facts given to that party, the costs of proving that 

fact shall be paid by that party irrespective of the outcome of the 

relevant proceedings.        

 (4)  Subrule (3) does not apply ifð 

 (a) the court certifies that the failure to admit the fact was 

reasonable; or 

 (b) the court otherwise orders or directs at any time. 

 (5)  The court may at any time allow a party to amend or withdraw any 

admission made under this rule, on just terms. 

 (6)  An admission of a fact under this rule operates onlyð 

 (a) for the purposes of the proceedings in which the fact is admitted; 

and 

 (b) in favour of the party giving the relevant notice to admit facts. 

 (7)  In this rule: 

admission of facts means an admission under subrule (2). 

notice to admit facts means a notice under subrule (1). 

6  Judgment or order upon admissions of facts   

 Any party may, at any stage of a cause or matter, where admissions 

of fact have been made, either on the pleadings, or otherwise, apply 

to the court for such judgment or order as upon such admissions he 

or she may be entitled to, without waiting for the determination of 

any other question between the parties, and the court may, upon such 

application, make such order, or give such judgment, as the court 

thinks just.   
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7  Affidavit of signature to admissions   

 An affidavit of the solicitor or his or her clerk, of the due signature of 

any admissions made in pursuance of any notice to admit documents 

or facts, shall be sufficient evidence of such admissions, if evidence 

thereof is required.   

8  Notice to produce documents   

 (1)  Notice to produce documents shall be in accordance with  

schedule 1, form 31.  

 (2)  An affidavit of the solicitor, or his or her clerk, of the service of any 

notice to produce, and of the time when it was served, with a copy of 

the notice to produce, shall in all cases be sufficient evidence of the 

service of the notice, and of the time when it was served.   

9  Costs of notice where documents unnecessary   

 If a notice to admit or produce comprises documents which are not 

necessary, the costs occasioned thereby shall be borne by the party 

giving such notice.  
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Order 36  Issues, inquiries and accounts   
 

1  Preparation of issues   

 Where in any cause or matter it appears to the court that the issues of 

fact in dispute are not sufficiently defined, the parties may be directed 

to prepare issues, and such issues shall, if the parties differ, be settled 

by the court.   

2  Application for   

 Any party may at any stage of the proceedings in a cause or matter 

apply to the court for a direction to have issues prepared, and all or 

any of the parties, their solicitors, and other persons may be orally 

examined, and all documents which may be necessary to the inquiry 

shall be produced for inspection.   

3  Inquiry of account at any stage   

 The court may, at any stage of the proceedings in a cause or matter, 

direct any necessary inquiries or accounts to be made or taken, 

notwithstanding that it appears that there is some special or further 

relief sought for, or some special issue to be tried, as to which it is 

proper that the cause or matter should proceed in the ordinary manner.   

4  Where account ordered court may give special directions 
as to mode of taking same   

 The court may, either by the judgment or order directing such 

account, or by any subsequent order, give special directions with 

respect to the mode in which the account is to be taken or vouched, 

and in particular, may direct that in taking the account the books of 

account in which the accounts in question have been kept shall be 

taken as prima facie evidence of the truth of the matters therein 

contained, with liberty to the parties interested to take such objections 

thereto as they are advised.   
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5  Accounts to be verified by affidavit   

 (1) Where any account is directed to be taken, the accounting party unless 

the court otherwise directs, shall make out his or her account and 

verify the same by affidavit.  

 (2) The items on each side of the account shall be numbered 

consecutively, and the account shall be referred to by the affidavit as 

an exhibit, and be filed.   

6  Mode of vouching accounts   

 Upon the taking of any account, the court may direct that the vouchers 

shall be produced at the office of the solicitor of the accounting party, 

or at any other convenient place, and that only such items as are 

contested or surcharged shall be brought before the judge in 

chambers.   

7  Surcharge   

 Any party seeking to charge any accounting party beyond what he or 

she has by his or her account admitted to have received, shall give 

notice thereof to the accounting party, stating, so far as he or she is 

able, the amount sought to be charged, and the particulars thereof, in 

a short and succinct manner.   

9  Directions to be numbered   

 Whenever by any judgment or order any accounts are directed to be 

taken or inquiries to be made, each such direction shall be numbered 

so that, as far as may be, each distinct account and inquiry may be 

designated by a number, and such judgment or order shall be in 

accordance with schedule 1, form 32.   

10  Just allowances   

 In taking any account directed by any judgment or order, all just 

allowances shall be made without any direction for that purpose.   
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11  Registrar to report   

 In any case in which there has been undue delay in the proceedings 

before him or her, the registrar shall report to the court the fact of such 

delay in such proceedings, and shall state, in his or her opinion, the 

cause.   

12  Delay in prosecution of accounts   

 If it appears to the court, on the representation of the registrar or 

otherwise, that there is any undue delay in the prosecution of any 

accounts or inquiries or any other proceedings under any judgment or 

order, the court may require the party having the conduct of the 

proceedings, or any other party, to explain the delay, and may 

thereupon make such order with regard to expediting the proceedings 

or the conduct thereof or the stay thereof, and as to the costs of the 

proceedings, as the circumstances of the case require.  
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Order 36A  Statement of particulars 
before trial   

 

1  Application of o 36A  

 This order applies to an action in which a claim for damages for 

personal injury is made.   

2  Definitions for o 36A 

 In this order: 

defendant includes a plaintiff against whom a counterclaim is made. 

earnings means gross earnings per week or another appropriate 

period and net earnings after taxation per week or another appropriate 

period. 

plaintiff  includes a defendant counterclaiming for personal injury. 

3  Statement of particulars 

 (1)  Unless the court otherwise orders, at the time of the filing of a 

certificate of readiness under the practice directions, the plaintiff shall 

file and serve on each other party a statement called óstatement of 

particularsô setting outð 

 (a) particulars of the injuries received; and 

 (b) particulars of disabilities suffered since the accident and 

allegedly arising therefrom and continuing disabilities so 

arising; and 

 (c) details of out-of-pocket expenses; and  

 (d) where any claim is made in respect of past loss of earning 

capacityð 

 (i) the name and address of each employer during the 12 

months preceding the accident together with details of the 

periods of employment, capacity in which employed, and 

earnings during each period of employment; and 
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 (ii)  the name and address of each employer since the accident 

together with details of the periods of employment, 

capacity in which employed, and earnings; and 

 (iii)  the amount claimed in respect of loss of earnings to the 

date of the statement calculated by reference to a 

comparison between what the plaintiff has earned since the 

accident and what the plaintiff alleges he or she would 

have earned but for the accident, together with the 

particulars referred to in subrule (1A); and  

 (iv) in the case of self-employed personsðsuch additional 

particulars as will achieve full disclosure of the basis of the 

claim for loss of earning capacity; and  

 (e) particulars of any alleged future loss of earning capacity and 

future economic loss.  

 (1A)  For the purposes of subrule (1) (d) (iii), the plaintiff shall set out 

particulars of the comparison of earnings, including, where 

appropriateð 

 (a) particulars ofð 

 (i) the earnings of employees engaged in employment similar 

to that in which the plaintiff alleges he or she would have 

engaged, but for the accident; and 

 (ii)  the identity of those employees; or 

 (b) particulars ofð 

 (i) payments which the plaintiff alleges he or she would have 

received under an award or industrial agreement 

applicable to the employment in which the plaintiff alleges 

he or she would have engaged, but for the accident; and 

 (ii)  the identity of that award or agreement. 

 (2)  With the statement the plaintiff shall serve, but not file, copies of all 

documents available to him or her in support of a claim for special 

damages and economic loss, whether past, present or continuing, 

includingð 

 (a) hospital, medical or similar accounts; and 
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 (b) letters from a workersô compensation insurer indicating moneys 

paid on behalf of the plaintiff for hospital, medical, ambulance 

and the like expenses; and  

 (c) letters from employers, wage records, income records and group 

certificates.  
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Order 37 Questions of lawðspecial 
cases 

 

1A  Interpretation 

 (1)  In this order: 

party having carriage of the proceeding, in relation to a proceeding 

from which a case is to be stated for the consideration of the court, 

meansð 

 (a) the party initiating the request for the case to be stated; or 

 (b) if the case is to be stated on referral by a tribunal on its 

own initiativeðthe person or body who made the decision 

to which the proceeding before the tribunal relates. 

tribunal means a tribunal, court, body or person (including the 

Supreme Court itself) from which a case may be stated for the 

consideration of the Supreme Court. 

 (2)  In this order, a reference to a case stated for the consideration of the 

court includes a reference to a question of law reserved by or referred 

to the court for consideration. 

1B  Application 

 This order applies to any case stated for the consideration of the court 

from proceedings in a tribunal. 

1  Special case 

 (1)  A case to be stated for the consideration of the court shall be in the 

form of a special case. 

 (2)  A special case shallð 

 (a) be divided into consecutively numbered paragraphs; and 

 (b) state the facts concisely; and 

 (c) have annexed all documents necessary to enable the court to 

decide the questions raised by the special case. 
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 (3)  The court may draw from the facts stated and the documents annexed 

any inference, whether of fact or law, which might have been drawn 

from them if proved at a trial. 

2  Preliminary question of law   

 If it appears to the court that there is in any cause or matter a question 

of law which it would be convenient to have decided before any 

evidence is given, or any question or issue of fact is tried, or before 

any reference is made to a referee or arbitrator, the court may make 

an order accordingly, and may direct such question of law to be raised 

for the opinion of the court, either by special case or in such other 

manner as the court deems expedient, and all such other or further 

proceedings as the decision of such question of law may render 

unnecessary may thereupon be stayed.   

3  Preparation and filing of special case 

 A special case shallð 

 (a) be prepared in draft by the party having carriage of the 

proceeding after consultation with each other party; and 

 (b) contain an address for service of each party; and 

 (c) be settled by the tribunal from which the case is stated; and 

 (d) be signed by each party to the proceedings from which the case 

is to be stated; and 

 (e) be transmitted by the tribunal from which the case is stated to 

the registrar of the Supreme Court for filing. 

5 Person with a legal disability 

 (1)  If a person with a legal disability is a party to a special case in a cause 

or matter, the special case must not be set down for argument without 

the courtôs leave. 

 (2)  The application for leave must be supported by sufficient evidence 

that the statements contained in the special case are true, as far as they 

affect the interests of the person with a legal disability. 
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6  Directions hearings 

 After a special case is filed under rule 3 (e), the registrar shallð 

 (a) set down the special case for a directions hearing; and 

 (b) notify each party of the date appointed for the directions hearing. 

6A  Insufficient statement of case 

 (1)  This rule applies where it appears to the court that a special case filed 

under rule 3 (e) does not state the facts and documents sufficiently to 

enable the court to decide the questions arising, or otherwise to hear 

and determine proceedings on the special case. 

 (2)  Where this rule applies, the court mayð 

 (a) with the consent of each party, amend the special case; or 

 (b) send the special case back to the party having carriage of the 

proceedings from which the special case was referred for that 

party to amend the special case in a manner specified by the 

court; or 

 (c) in relation to civil proceedings onlyðreceive evidence, make 

findings of fact, and amend the special case accordingly. 

7  Agreement of damages and costs   

 The parties to a special case may, if they think fit, enter into an 

agreement in writing that, upon the judgment of the court being given 

in the affirmative or negative of the question or questions of law 

raised by the special case, a sum of money, fixed by the parties or to 

be ascertained by the court or in such manner as the court directs, 

shall be paid by 1 of the parties to the other of them, either with or 

without costs of the cause or matter, and the judgment of the court 

may be entered for the sum so agreed or ascertained, with or without 

costs (as the case may be), and execution may issue forthwith upon 

such judgment unless otherwise agreed or unless stayed on appeal.  

 
  



Part 2   Civil jurisdiction                                                                                  
Order 37A Issues of fact without pleadings                                                                                
                                                                                                                                     

Rule 1            

 

 

Page 152 Supreme Court Rules  

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

Order 37A Issues of fact without 
pleadings 

 

1  Trial of questions of fact by consent   

 (1) When the parties to a cause or matter are agreed as to the questions 

of fact to be decided between them, they may, after the action is 

commenced and before judgment, by consent and order of the court, 

proceed to the trial of any such questions of fact, and in such mode 

and with such number of jurors (if any) as are agreed upon, without 

formal pleadings, and such questions may be stated for trial in an 

issue in accordance with schedule 1, form 34.   

 (2) The issue shall be filed by the plaintiff within 4 days after the making 

of such order, and the proper fees and jury fees (if any) payable by 

him or her shall be paid, and thereupon the like proceedings shall be 

had and taken as in the case of an ordinary action after notice of the 

close of pleadings has been filed.   

 (3) If the plaintiff fails to file such issue within the prescribed time, and 

pay such fees, the cause or matter shall, unless the court orders 

otherwise, be wholly discontinued, and the plaintiff shall pay the 

defendantôs costs of such cause or matter. 

2  Amount agreed to be paid   

 The court may, by consent of the parties, order that, upon the finding 

of the affirmative or negative of such issue, as in rule 1 mentioned, a 

sum of money fixed by the parties, or to be ascertained upon a 

question inserted in the issue for that purpose, shall be paid by one of 

the parties to the other of them, either with or without the costs of the 

cause or matter.   
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3  Judgment and execution   

 Upon the finding of any such issue as is mentioned in rule 1, 

judgment may be entered for the sum fixed or ascertained in 

accordance with the provisions of rule 2, with or without costs (as the 

case may be), and execution may issue upon such judgment forthwith 

unless otherwise agreed, or unless the court otherwise orders, for the 

purpose of giving either party an opportunity of moving to set aside 

the finding or for a new trial.   

4  Proceedings may be recorded   

 The proceedings upon such issue as is mentioned in rule 1 may be 

recorded at the instance of either party, and the judgment, whether 

recorded or not, shall have the same effect as any other judgment in a 

contested action.  
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Order 38  Trial 
 

2  Place of trial   

 Unless the court otherwise orders, the trial of every suit shall take 

place at Canberra.   

10  Non-appearance of defendant at trial   

 If, when a trial is called on, the plaintiff appears, and the defendant 

does not appear, then the plaintiff may prove his or her claim, so far 

as the burden of proof lies upon him or her.   

11  Of plaintiff   

 If, when a trial is called on, the defendant appears, and the plaintiff 

does not appear, the defendant, if he or she has no counterclaim, shall 

be entitled to judgment dismissing the action, but if he or she has a 

counterclaim, then he or she may prove such counterclaim, so far as 

the burden of proof lies upon him or her.   

12  Of plaintiff and defendant   

 If, when a trial is called on, neither the plaintiff nor the defendant 

appears, the cause may be struck out, and shall thereupon, unless the 

court otherwise orders, be wholly discontinued, and neither party 

shall be entitled to costs.   

13  Special defences where no pleadings   

 (1) Where there are no pleadings or issues, the defendant shall not, except 

by leave of the court, be allowed to rely on a set-off or a counterclaim, 

or on the defence of infancy, fraud, illegality, truth (in an action of 

defamation) or facts in mitigation of damages in such action, defence 

on equitable grounds, statutory limitation of actions, or discharge 

under any law relating to bankruptcy or the winding up of companies, 

unless he or she has given, within 20 days after appearance, notice to 

the plaintiff stating the grounds and the particulars upon which he or 

she relies.   
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 (2) A copy of any such notice shall be filed by the plaintiff for the use of 

the judge at the trial.   

14  Judge may call on defendant for defence in certain cases   

 Where there are no pleadings or issues, the judge may, at any stage 

of the trial, call upon the defendant to give a concise statement of his 

or her defence, and, except by leave of the judge, no other defence 

shall be open to the defendant beyond that so stated.   

15  Setting aside verdict obtained on party not appearing   

 Any verdict or judgment obtained where one party does not appear at 

the trial may be set aside by the court upon such terms as are just, 

upon an application made within 7 days after the trial.   

16  Judge may postpone trial   

 The judge may, if he or she thinks it expedient for the interest of 

justice, postpone or adjourn the trial for such time and upon such 

terms (if any) as he or she thinks fit.   

17  Habeas corpus where adjournment   

 Where a party is brought up to attend the trial or hearing of a cause 

or matter by virtue of any writ of habeas corpus duly issued, and by 

reason of the pressure of other business, or from any other cause, the 

trial or hearing of the cause or matter in which such party is concerned 

is postponed to a future day, a new writ of habeas corpus may be 

issued for such future day, if the court so directs.   

18 Order of evidence and addresses 

 (1)  The court may give directions about the order of evidence and 

addresses and the conduct of the trial generally. 

 (2)  Subject to any contrary directionð 

 (a) if the plaintiff has the burden of proof on any questionðthe 

plaintiff presents his or her case first; and 

 (b) if the defendant has the burden of proof on every questionðthe 

defendant presents his or her case first. 

 (3)  Subject to any contrary directionð 
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 (a) if the only parties in a trial are a single plaintiff and a single 

defendant and there is no counterclaimðthe order of evidence 

and address is to be in accordance with subrules (4) to (8); and 

 (b) in any other caseðthe order of evidence and addresses is to be 

in accordance with those subrules as far as is practicable. 

 (4)  The party who presents his or her case first (the first party) may make 

an address opening the partyôs case and may then bring evidence in 

support of the case. 

 (5)  If, during the presentation of the first partyôs case, no document or 

thing is admitted in evidence or by tender by the other party, then, 

after the first party has brought evidence in support of his or her case, 

the other party must decide whether or not to present evidence. 

 (6)  If the other party elects not to present evidence, the first party may 

make a closing address and the other party may then make a closing 

address. 

 (7)  If the other party elects to present evidenceð 

 (a) the other party may first make an opening address and, after 

presenting any evidence in support of it, may make a closing 

address; and 

 (b) after the party has made a closing address, the first party may 

make a closing address. 

 (8)  If, during the presentation of the first partyôs case, a document or 

thing is admitted in evidence or by tender by the other party and, after 

that case is broughtð 

 (a) the other party presents evidenceð 

 (i) the other party may first make an opening address and, 

after presenting any evidence in support of it, may make a 

closing address; and 

 (ii)  after the party has made a closing address, the first party 

may make a closing address; or 

 (b) the other party does not present evidenceðthe other party may 

make a closing address and the first party may then make a 

closing address.   
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19  Evidence in mitigation of damages in libel and slander   

 In actions for libel or slander, in which the defendant does not by his 

or her defence assert the truth of the statement complained of, the 

defendant shall not be entitled on the trial to give evidence in chief, 

with a view to mitigation of damages, as to the circumstances under 

which the libel or slander was published, or as to the character of the 

plaintiff, without the leave of the judge, unless 7 days at least before 

the trial he or she furnishes particulars to the plaintiff of the matters 

as to which he or she intends to give evidence.   

21  Judgment to be entered as directed   

 The judge shall, at or after trial, direct judgment to be entered as he 

or she thinks right, and a motion for judgment shall not be necessary 

in order to obtain that judgment.   

22  Note of time occupied   

 The associate, registrar, or officer present at any hearing or trial shall 

make a note of the times at which such hearing or trial commences 

and terminates respectively, on each day on which the trial takes 

place, for communication to the taxing officer, if required.   

23  Associate may enter findings   

 Upon every trial, where the officer present at the trial is not the officer 

by whom judgments ought to be entered, the associate shall enter all 

such findings of fact as the judge directs to be entered, and the 

directions (if any) of the judge as to judgment, and the certificates (if 

any) granted by the judge, in a book to be kept for the purpose.   

24  Authority for judgment   

 (1) If the judge directs that any judgment be entered for any party 

absolutely, the certificate of the associate or other officer to that effect 

shall be a sufficient authority for entering judgment accordingly.   

 (2) The certificate may be in accordance with schedule 1, form 37.   
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25  Trial with assessors   

 Trials with assessors shall take place in such manner and upon such 

terms as the court directs.   

26  Writs of trial and inquiry abolished   

 No writ of trial or of inquiry shall be necessary or used.   

28  Calculation of damages   

 In every action or proceeding in which it appears to the court that the 

amount of damages sought to be recovered is substantially a matter 

of calculation, the court may direct that the amount for which final 

judgment is to be entered shall be ascertained by the registrar, and the 

registrar shall indorse upon the order for referring the amount of 

damages to him or her the amount found by him or her, and shall 

deliver the order, with such indorsement, to the person entitled to the 

damages, and such and the like proceedings may thereupon be had as 

to taxation of costs, entering judgment, and otherwise as upon the 

finding of a jury upon an inquiry.   

29  Continuing cause of action   

 Where damages are to be assessed in respect of any continuing cause 

of action, they shall be assessed down to the time of the assessment.  
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Order 39  Evidence  

Division 39.1 General 

1A  Definitions for o 39 

 In this order: 

expert means a person whoð 

 (a) has specialised knowledge based on the personôs training, 

study or experience; and 

 (b) gives, or it is proposed should give, evidence of an opinion 

that is entirely or substantially based on that knowledge. 

expertôs report means a statement in writing by an expert and, where 

the expert has made more than 1 statement, each such statement 

which sets out the expertôs opinion and the facts on which the opinion 

is formed and which contains the substance of the expertôs evidence 

which the party serving the statement or statements intends to adduce 

in chief at the trial. 

hospital report means a statement in writing concerning a patient 

made by or on behalf of a hospital which the party serving the 

statement intends to adduce in evidence in chief at the trial. 

person named, in relation to a subpoena, means the person to whom 

the subpoena is addressed. 

subpoena for production means an order in writing requiring the 

person named in the order to attend as directed by the order to produce 

a document or thing for the purposes of evidence or, where the person 

named is a corporation, requiring the corporation to produce a 

document or thing for the purposes of evidence and its officer to 

attend and answer questions. 

subpoena to give evidence means an order in writing requiring the 

person named in the order to attend as directed by the order for the 

purposes of giving evidence.   
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1  Examination of witnesses at trial   

 In the absence of any agreement in writing between the parties or 

their solicitors, and subject to these rules, the witnesses at the trial of 

any action or at any assessment of damages shall be orally examined 

and in open court.   

2  Evidence in another cause   

 An order to read evidence taken in another cause or matter shall not 

be necessary, but such evidence may, saving all just exceptions, be 

read on ex parte applications by leave of the court, to be obtained at 

the time of making any such applications, and, in any other case, upon 

the party desiring to use such evidence giving 2 days previous notice 

to the other parties of his or her intention to read such evidence.   

Division 39.2 Taking evidence at trial from 
outside Territory by audiovisual 
link or audio link 

3 Application for direction 

 An application for a direction under the Evidence (Miscellaneous 

Provisions) Act 1991, section 18 may be made orally or by motion on 

notice in the proceeding. 

4  Supporting affidavit 

 An application must be supported by an affidavit statingð 

 (a) why it is desirable that the evidence be taken or submissions 

made by audiovisual link or audio link; and 

 (b) the nature of any evidence to be taken; and 

 (c) the number of witnesses to be examined; and 

 (d) whether issues of character are likely to be raised; and 

 (e) the expected duration of the evidence or submissions; and 

 (f) a description of the facilities that are available, or that can 

reasonably be made available, for the evidence to be taken or 

submissions to be made; and 
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 (g) that the requirements of the Evidence (Miscellaneous 

Provisions) Act 1991, section 18 (2) can be met. 

5  Relevant considerations 

 In deciding whether to grant an application, the court may have 

regard to, in addition to the matters included in the applicantôs 

affidavit, any other matters that the court considers to be relevant, 

including cost and convenience to the witnesses and parties. 

6  Directions 

 (1)  If the court gives a direction under the Evidence (Miscellaneous 

Provisions) Act 1991, section 18, the court may direct the registrar to 

arrange for and coordinate the use of the appropriate facilities in the 

Territory and the other jurisdiction. 

 (2)  Without limiting subrule (1), the court may direct thatð 

 (a) the registrar arrange for the evidence to be given, or the 

submissions to be made, at the Supreme Court of the other 

jurisdiction or at another place approved by that court for the 

purpose; and 

 (b) an officer of the Supreme Court of the other jurisdiction, or 

anyone else approved by that court for the purpose, be asked to 

be present to assist in the transmission of the evidence or 

submissions and, in particular, toð 

 (i) introduce witnesses and legal representatives; and 

 (ii)  assist with the administration of oaths, if necessary; and 

 (iii)  assist with the implementation of any direction given or 

request made by the judge hearing the evidence or 

submissions. 
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Division 39.3 Taking evidence otherwise than at 
trialðexamination of witnesses 
within Australia 

7  Application of div 39.3 

 (1)  This division applies to an examination for the purposes of civil 

proceedingsð 

 (a) if the examination is to be conducted within the Territoryð

where it is ordered under the Act, section 57 (a); or 

 (b) if the examination is to be conducted outside the Territory, but 

within Australiaðwhere it is ordered under the Act, section 57 

(a) or under the Evidence Act 1971, part 12A. 

 (2)  This division applies to an examination for the purposes of criminal 

proceedings where it isð 

 (a) to be conducted outside the Territory, but within Australia; and 

 (b) ordered under the Evidence Act 1971, part 12A. 

8  Application to Magistrates Court proceedings 

 An order under the Evidence Act 1971, part 12A for an examination 

in relation to proceedings in the Magistrates Court shall only be made 

where the court is satisfied that it would not be in the interests of 

justice for an order for examination to be made by the Magistrates 

Court under the Magistrates Court (Civil Jurisdiction) Act 1982, 

section 202. 

9  When order for examination may be made 

 An order for examination may be made at any stage of the relevant 

proceeding. 

10  Application for order 

 (1)  An application for an order for examination may be made by any 

party to the relevant proceeding. 

 (2)  An application may be madeð 

 (a) if the proceeding is in the courtðby notice of motion; or 
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 (b) if the proceeding is in the Magistrates Courtðby summons. 

 (3)  All other parties to the proceeding shall be made respondent to the 

notice of motion or the summons, as the case may be. 

 (4)  Evidence in support of an application shall be given by affidavit. 

 (5)  Where an order is applied for under the Act, section 57 (a), in 

determining whether to make the order, the court shall have regard to 

the matters referred to in the Evidence Act 1971, section 85C (2) as if 

the application were for an order under that Act, section 85C (1). 

 (6)  In determining whether to make an order for examination, in addition 

to the matters referred to in the Evidence Act 1971, section 85C (2), 

the court shall have regard to whether the proposed examiner is 

suitable. 

11  Appointment of examiner 

 (1)  Any of the following persons may be appointed as an examiner: 

 (a) a judge;  

 (b) the master; 

 (c) an officer of the court; 

 (d) any other person considered by the court to be suitable. 

 (2)  A judge, the master or an officer of the court shall only be appointed 

with the concurrence of the Chief Justice. 

12  Forms of order 

 (1)  An order for the examination of a person within the Territory shall be 

made in accordance with schedule 1, form 38. 

 (2)  An order for the examination of a person outside the Territory but 

within Australia shall be made in accordance with schedule 1, form 

39. 

13  Documents for examiner 

 (1)  The party obtaining an order for examination shall give the examiner 

copies of the documents in the proceeding that are necessary to 

inform the examiner of the questions to which the examination is to 

relate. 
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 (2)  If the documents in the proceeding are not sufficient to inform the 

examiner of the questions, the court shall state the questions in the 

order or in a later order. 

14  Appointment for examination 

 (1)  The examiner shall appoint a place and time for an examination 

unless the court orders otherwise. 

 (2)  The appointed time shall be as soon as practicable after the making 

of the order, having regard to the convenience of the person to be 

examined and to the circumstances of the examination. 

 (3)  Notice of the appointment for examination shall be givenð 

 (a) by the examiner to the party obtaining the order; and  

 (b) at least 3 days before the day appointed for the examinationð

by the party obtaining the order to each other party to the 

proceeding, and to the person to be examined. 

15  Conduct of examination 

 (1)  Subject to this division, an examination shall be conducted in 

accordance with the procedure of the court. 

 (2)  Each party to the relevant proceeding and each partyôs counsel and 

solicitor may attend the examination. 

 (3)  The person examined may be cross-examined and re-examined unless 

the court orders otherwise. 

 (4)  The examination, cross-examination and re-examination of a person 

before an examiner shall be conducted in like manner as at a trial 

unless the court orders otherwise. 

 (5)  The examiner may put any question to the person being examined as 

toð 

 (a) the meaning of an answer made by the person; or 

 (b) any matter arising in the course of the examination. 

 (6)  The examiner may adjourn the examination from time to time or from 

place to place. 
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16  Examination of additional persons 

 (1)  An examiner may examine a person additional to the person named 

or described in the order for examination where each party to the 

proceeding consents in writing. 

 (2)  The examiner shall annex to the deposition of the person additionally 

examined the consent of each party to the proceeding. 

17  Objections 

 Where a person being examined objects to answering a question or to 

producing a document or thingð 

 (a) the question, the ground for the objection, the opinion of the 

examiner and any answer given shall be set out in the deposition 

of the person being examined (or in a statement attached to the 

deposition); and 

 (b) on motion by the person objecting or by any party, the court may 

decide the validity of the ground for the objection; and 

 (c) if the court decides the ground for the objection to be invalidð

the court may order the person objecting to pay the costs 

occasioned by the objection. 

18  Recording of depositions 

 (1)  The deposition of a person being examined shall be recorded by 

means ofð 

 (a) writing or shorthand; or 

 (b) stenotype machine; or 

 (c) sound-recording apparatus; or 

 (d) in accordance with the directions of the court or the examiner, 

any audiovisual method, including videotaping. 

 (2)  A deposition shall record the statement of the person being examined 

as accurately as possible. 

 (3)  The examiner may direct that the words of any question and the 

answer to the question be recorded in the deposition.  
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 (4)  Subject to this division, a deposition need not record every question 

and answer in the examination. 

19  Authentication and filing 

 (1)  Where a deposition is recorded in writing (other than shorthand)ð 

 (a) it shall be read by or to the person examined, as directed by the 

examiner; and 

 (b) the person examined may endorse it as a true record of the 

examination. 

 (2)  Where a deposition is recorded by shorthand or by any means other 

than writingð 

 (a) a transcript shall be prepared of the deposition; and 

 (b) the transcriber shall certify that the transcript is correct; and 

 (c) the person examined may endorse the transcript as a true record 

of the examination. 

 (3)  The examiner shall endorse the written record or transcript of a 

deposition with a noteð 

 (a) stating that the record or transcript is a true record of the 

examination; and 

 (b) specifying the time occupied by the examination; and 

 (c) specifying the fees received by the examiner for the 

examination. 

 (4)  The examiner shall send to the registrarð 

 (a) the original record of the deposition; and 

 (b) any transcript of that record; and 

 (c) any exhibits obtained in the course of the examination. 

 (5)  The registrar shall deal with anything sent to him or her under subrule 

(4) as the court directs. 

20  Special report 

 (1)  The examiner may make a special report to the court aboutð 

 (a) an examination; or 
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 (b) the absence of a person from an examination; or 

 (c) the conduct of a person at an examination. 

 (2)  In consideration of the report, the court may direct such proceedings 

to be taken, or make such order, as it thinks fit. 

21  Default of witness 

 (1)  Where a person required by subpoena to be examined refusesð 

 (a) to be sworn, or to make an affirmation, for the purposes of the 

examination; or 

 (b) to answer a lawful question; or 

 (c) to produce a document or thing; 

upon the request of a party to the proceeding, the examiner shall sign 

and give to the party a certificate of that refusal. 

 (2)  Following the filing of the certificate, on a motion by any party, the 

court mayð 

 (a) order the person to be sworn or to make an affirmation, to 

answer the question or to produce the document or thing, as the 

case may be; and 

 (b) order the person to pay any costs occasioned by the refusal. 

22  Conduct money 

 A person examined before an examiner is entitled to payment for 

expenses and loss of time as if he or she were attending the court as a 

witness in a trial. 

Division 39.4 Taking evidence otherwise than at 
trialðoutside Australia 

23  Application of division 

 (1)  This division applies to an order for an examination, or for the issue 

of a letter of request, in relation to the taking of evidence outside 

Australiað 
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 (a) for the purposes of civil or criminal proceedingsðunder the 

Evidence Act 1971, section 85C (1) or 85D (1) or the Foreign 

Evidence Act 1994 (Cwlth), section 7 (1) or 10 (1); or 

 (b) for the purposes of civil proceedingsðunder the Supreme Court 

Act 1933, section 57. 

24  When order may be made 

 An order to which this division applies may be made at any stage of 

the relevant proceeding. 

24A  Application for order 

 (1)  An application for an order to which this division applies may be 

made by any party to the proceeding. 

 (2)  The application may be madeð 

 (a) if the proceeding is in the courtðby notice of motion; or 

 (b) if the proceeding is in the Magistrates Courtðby summons. 

 (3)  All other parties to the proceeding shall be made respondent to the 

notice of motion or the summons, as the case may be. 

 (4)  Evidence in support of the application shall be given by affidavit. 

 (5)  Where an order is applied for under the Act, section 57, in 

determining whether to make the order, the court shall have regard to 

the matters referred to in the Evidence Act 1971, section 85C (2) as if 

the application were for an order under that Act, section 85C (1). 

 (6)  In determining whether to make an order, in addition to the matters 

referred to in the Evidence Act 1971, section 85C (2), the court shall 

have regard toð 

 (a) whether the proposed examiner or foreign tribunal is suitable; 

and 

 (b) in the case of an application for an order for the issue of a letter 

of request to the judicial authorities of a foreign countryð 

 (i) whether a convention exists to which Australia and the 

country are parties dealing with the examination of 

witnesses in that country; and 



Civil jurisdiction                                                                                             Part 2   
Evidence                                                                                          Order 39  

Taking evidence otherwise than at trialðoutside Australia                            Division 39.4                      

Rule 24B 

 

 

 Supreme Court Rules Page 169 

Authorised by the ACT Parliamentary Counselðalso accessible at www.legislation.act.gov.au 

 (ii)  the content of any such convention.   

24B  Forms of order 

 (1)  An order for the examination of a person outside Australia shall be 

made in accordance with schedule 1, form 39. 

 (2)  An order for the issue of a letter of request to the judicial authorities 

of a foreign country shall be made in accordance with schedule 1, 

form 40. 

24C  Letters of request 

 (1)  Upon the making of an order for the issue of a letter of request to the 

judicial authorities of a foreign country, the party obtaining the order 

shallð 

 (a) lodge with the registrarð 

 (i) a form of the appropriate letter of request; and 

 (ii)  any interrogatories and cross-interrogatories to 

accompany the letter of request; and 

 (iii)  if necessary, a translation of the documents referred to in 

subparagraphs (i) and (ii) into the official language of the 

foreign country; and 

 (b) file in courtð 

 (i) a copy of each of the documents referred to in paragraph 

(a); and 

 (ii)  an undertaking in accordance with schedule 1, form 41 to 

pay any reasonable expenses incurred by the Territory, the 

Commonwealth, or both, upon due notification from the 

registrar. 

 (2)  A translation lodged under subrule (1) (a) shall be endorsed with a 

note by the translator statingð 

 (a) the full name and address and the relevant qualifications of the 

translator; and  

 (b) that the translation is correct. 
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24D  Order for payment of expensesðr 24C (1) (b) (ii) 

 This rule applies where a partyð 

 (a) has given an undertaking under rule 24C (1) (b) (ii) to pay any 

reasonable expenses incurred by the Territory, the 

Commonwealth, or both, upon due notification from the 

registrar; and 

 (b) does not, within 7 days after being notified of the amount of 

expenses incurred, pay that amount to the registrar. 

 (2)  Where this rule applies, on application by the registrar, the court 

mayð 

 (a) order the party to pay that amount; and 

 (b) if the party is plaintiffðstay the proceeding in so far as it 

concerns any claim for relief by that party, or any part of such 

claim; and 

 (c) if the party is defendantðmake such order as it thinks fit, 

including an order that until payment the defendant be taken not 

to have filed an appearance or be not permitted to use in 

evidence any deposition of a witness obtained pursuant to the 

letter of request. 

24E  Procedure for taking evidence by examinationð
application of div 39.3 rules 

 (1)  Rules 13 to 20, and rule 22, apply as far as practicable, with necessary 

changes, to an examination to which this division applies. 

 (3)  The rules referred to in subrule (1) apply subject to any directions 

which may be given by the court under the Foreign Evidence Act 

1994 (Cwlth), section 8 (1). 

24F  Procedure for taking evidence under a letter of requestð
application of div 39.3 rules 

 (1)  Rules 13 to 20, and rule 22, apply as far as practicable, with necessary 

changes, to the taking of evidence pursuant to a letter of request as if 

the foreign court or tribunal where the evidence is to be taken were 

an examiner appointed for the purposes of those rules. 
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 (2)  Subrule (1) applies subject to the terms of the letter of request and of 

any applicable convention.    

Division 39.5 Taking evidence for interstate and 
foreign courts and tribunals 

24G  Application of div 39.5ðorders under the Evidence Act 
1971, pt 12B 

 (1)  This division applies to an order for the taking of evidence for an 

interstate or foreign court or tribunal under the Evidence Act 1971, 

part 12B, and to an examination conducted pursuant to such an order.  

 (2)  This division applies subject toð 

 (a) the terms of the relevant letter of request and of any applicable 

convention; and 

 (b) in relation to the application of rules 24J to 24Pðany direction 

by the court consistent with the letter of request and any 

applicable convention.    

24H  Application for order 

 (1)  An application for an order to which this division appliesð 

 (a) may be made by a person nominated for the purpose by the 

requesting tribunal or, if a person is not nominated, by the 

Attorney-General; and 

 (b) shall be made by summons without defendant. 

 (2)  After an order to which this division applies is made, any further 

related order shall be applied for by motion. 

 (3)  No notice need be given of a motion referred to in subrule (2). 

24J  Form 

 An order to which this division applies shall be made in accordance 

with schedule 1, form 42. 

24K  Appointment of examiner 

 (1)  For the purposes of this division, evidence may be taken before any 

of the following examiners: 
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 (a) a judge;  

 (b) the master; 

 (c) an officer of the court; 

 (d) any other person considered by the court to be suitable. 

 (2)  A judge, the master or an officer of the court shall only be appointed 

with the concurrence of the Chief Justice. 

24L  Attendance at examination by applicant 

 The applicant for an order to which this division applies may attend 

and take part in the examination held pursuant to the order. 

24M  Procedure for taking evidenceðapplication of div 39.3 
rules 

 Subject to this division, rules 13 to 20 and rule 22 apply as far as 

practicable, with necessary changes, to an examination to which this 

division applies. 

24N  Retention of exhibits 

 (1)  Notwithstanding the application of rule 19 (4) (c), where, in an 

examination to which this division applies, the examiner receives an 

exhibit from a person, the examiner shall return it to the person unless 

the person consents to the retention of the exhibit by the examiner. 

 (2)   Where an examiner retains an exhibit under subrule (1), he or she 

shall send it to the registrar with the deposition and other documents 

as required by rule 19 in its application to the examination. 

24P  Certificate of order and depositions 

 On receipt of a deposition of a witness, and of any transcript of a 

deposition, taken in the course of an examination to which this 

division applies, the registrar shallð 

 (a) issue a certificate, sealed with the court seal, in accordance with 

schedule 1, form 43; and 

 (b) give the certificate, and the documents specified in the 

certificate, to the Attorney-General. 
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24Q  Privilege of witnesses 

 (1)  This rule applies to evidence which is the subject of a claim for 

privilege referred to in the Evidence Act 1971, section 85L, being a 

claim which is not supported or conceded in accordance with that Act, 

section 85L (2) (a) or (b). 

 (2)  The deposition, and any transcript, recording evidence to which this 

rule applies shallð 

 (a) be kept separate from any deposition and transcript in the 

examination; and 

 (b) when given to the registrar, be accompanied by a statement 

signed by the examiner setting out the claim for privilege and 

the ground on which it was made.  

 (3)  The registrarð 

 (a) shall include the statement of the claim for privilege with the 

documents sent to the Attorney-General under rule 24P, together 

with a request to determine the claim; and 

 (b) shall not include with those documents the deposition, and any 

transcript, recording the evidence which is the subject of the 

claim. 

 (4)  Upon the determination of the claim for privilege by the court or 

tribunal which requested the examination, the registrar shallð 

 (a) if the claim is rejected by the requesting court or tribunalðsend 

to that court or tribunal the deposition, and any transcript, 

recording the evidence to which the claim relates; or 

 (b) if the claim is upheld by the requesting court or tribunalðreturn 

the deposition and any transcript to the person claiming 

privilege. 

 (5)  After the requesting court or tribunal has made a determination about 

a claim for privilege, the registrar shall accordingly notifyð 

 (a) the person claiming privilege; and 

 (b) the applicant for the order for examination. 
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Division 39.6 Subpoenas 

25  Power to issue   

 The court may, in any proceeding, issue a subpoena to give evidence, 

a subpoena for production, or a subpoena for production and to give 

evidence, in the prescribed form or in such other form as the court 

directs for the attendance or production on any trial or other occasion 

of or by the person named before the court or before any judge, 

officer, examiner or other person having authority to take evidence.   

26  Return date for subpoena for production   

 A subpoena for production shall not require a person to produce a 

document earlier than 14 days after the service of the subpoena, 

unless the court orders otherwise.   

26A  Power of registrar to grant leave to inspect documents   

 Unless the court otherwise orders, where the person named in a 

subpoena for production does not object to the documents produced 

by him or her being inspected by the parties to the proceedings, and 

no party to the proceeding objects, the registrar may give the parties 

leave to inspect the documents.   

27  Conduct money 

 (1)  Where a party causes to be served a subpoena requiring the person 

named to attend or to produce any document or thing, or both, the 

party shall, at the time of service, tender to that personð 

 (a) an amount sufficient to enable the person to comply with the 

subpoena; and 

 (b) a written undertaking to compensate the person for any expense 

or loss reasonably incurred in complying with the subpoena. 

 (2)  If  the person named in a subpoena is a corporation, the amount and 

undertaking referred to in subrule (1) may be tendered to any person 

on whom the subpoena may be served. 

 (3)  Where a person named in a subpoena has not received an amount that 

he or she considers adequate to compensate for expense or loss 
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reasonably incurred, or expected to be reasonably incurred, in 

complying with the subpoena, the person may, after having given the 

party who caused service of the subpoena not less than 7 days notice 

of his or her intention to do so, apply in writing to the taxing officer 

to determine the amount that is sufficient to compensate for such 

expense or loss. 

 (4)  Upon the taxing officer determining an amount for the purpose of 

subrule (3), the person who caused service of the subpoena shall pay 

that amount to the applicant. 

 (5)  A determination for the purpose of subrule (3) shall be deemed to be 

a judgment of the court for the amount determined against the person 

who caused service of the subpoena and may be enforced 

accordingly. 

28  Production by non-party   

 (1)  Where the person named in a subpoena for production of any 

document or thing in relation to a proceeding, being a subpoena 

requiring attendance before the court or officer of the court, is not a 

party to the proceeding, the subpoena shall, unless the court otherwise 

orders, permit him or her to produce the document or thing to the 

registrar not later than the day before the first date on which his or her 

attendance is required, instead of attending and producing the 

document or thing as required by the subpoena.  

 (2)  Where a document or thing is produced to the registrar pursuant to 

subrule (1), the registrar shallð 

 (a) give a receipt to the person producing the document or thing; 

and  

 (b) produce the document or thing as the nature of the case requires 

or as the court directs.  

 (3)  This rule does not apply to so much of a subpoena as requires the 

person named to attend to give evidence in any proceeding.   

29  Costs of complying with subpoena   

 (1)  Where a person named in a subpoena for production of any document 

or thing in relation to a proceeding is not a party to the proceeding 
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and he or she incurs substantial expense or loss in complying with the 

subpoena in excess of that provided for by rule 27, the court dealing 

with the proceeding may order that the party who requested the issue 

of the subpoena pay to that person, in addition to any amount which 

the person served with the subpoena is entitled to be paid pursuant to 

rule 27, or pursuant to order 65 rule 7 and schedule 4, an amount 

which is sufficient to compensate him or her for such expense or loss 

as is reasonably incurred or lost by that person in complying with the 

subpoena.  

 (2)  Where an order is made under subrule (1), the court hearing the matter 

shall either determine the amount or direct that the amount shall be 

determined by the taxing officer.  

 (3)  Upon the court or the taxing officer determining an amount for the 

purpose of subrule (2), the person who caused service of the subpoena 

shall pay that amount to the applicant.  

 (4)  An order under subrule (1) shall be deemed to be a judgment of the 

court for the amount determined for the purpose of subrule (2) against 

the person who caused service of the subpoena and may be enforced 

accordingly.  

30  Bankerôs books   

 (1)  Where, in any proceeding, the person named in the subpoena is an 

officer of a bank, and the bank is not a party to the proceeding, and 

the subpoena requires the officer to produce any bankerôs book, the 

contents of which can be proved under legislation in force in the 

Territory by means other than the production of the book, the 

subpoena shall, unless the court otherwise orders, expressly permit 

the officer to produce proof of the relevant entries in accordance with 

that legislation, instead of producing the bankerôs book.  

 (2)  When issuing a subpoena the registrar shall not be concerned to 

enquire whether subrule (1) applies to the subpoena, but the court may 

set aside as irregular a subpoena which does not comply with subrule 

(1).   
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31  Issueðforms 45, 46, 47 and 48   

 (1)  On request by a party, the registrar shall, unless the court otherwise 

orders, issue a subpoena to give evidence, a subpoena for production 

or a subpoena for production and to give evidence.  

 (2)  A subpoena shall be issued under seal.  

 (3)  A party requesting the issue of a subpoena shall file a copy of the 

subpoena, but need not file a praecipe for subpoena.  

 (4)  Subpoenas shall be in accordance with, or substantially in accordance 

with schedule 1, forms 45 to 48.   

32A  Service of subpoenas 

 (1)  A subpoena in a proceeding must be served personally. 

 (2)  However, if the person to whom the subpoena is directed is a party 

and is represented by a solicitor in the proceeding, the subpoena may, 

with the solicitorôs consent, be served on the person by leaving it at 

his or her address for service. 

 (3)  A subpoena is taken to be served personally on a medical expert if, at 

the place where the expertôs practice is carried onð 

 (a) it is given to a person apparently engaged (whether as employee 

or otherwise) in the practice and apparently at least 16 years old; 

or  

 (b) if a person mentioned in paragraph (a) refuses to accept the 

subpoenaðthe subpoena is put down in the personôs presence 

and the person is told of the nature of the subpoena. 

 (4)  If a subpoena requires a medical expert to attend to give evidence, it 

may be served later than 6 weeks before the date fixed for the hearing 

of the proceeding only ifð 

 (a) the subpoena is a subpoena served in accordance with leave 

given under subrule (5); or  

 (b) the court otherwise orders. 

 (5)  If a medical expert to whom a notice has been delivered in accordance 

with rule 32B fails to attend the court on the date and at the time stated 
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in the notice, the court may give leave for the service of a subpoena 

on the medical expert requiring the attendance of the medical expert. 

32B  Notice in lieu of subpoena to medical expert   

 (1)  In any cause or matter, a notice specifying the date and time fixed for 

the hearing and requesting his or her attendance may, subject to 

subrule (2), be delivered to a medical expert in lieu of a subpoena.  

 (2)  A notice under subrule (1)ð 

 (a) may be delivered in the same manner as a subpoena may be 

served on a medical expert pursuant to rule 32A (1) or (3); and  

 (b) shall not be delivered later than 6 weeks before the date fixed 

for the hearing of the cause or matter.   

32C  No abridgement of time prescribed for service   

 The parties to a proceeding may not, by consent, abridge the time 

prescribed for service of a subpoena on, or delivery of a notice under 

rule 32B (1) to, a medical expert.   

33  Setting aside   

 (1)  The court may, on motion by the person named in a subpoena, set 

aside the subpoena wholly or in part.  

 (2)  Notice of a motion under subrule (1) shall be filed and served on the 

party on whose request the subpoena was issued.   

33A  Delivery of documents to the registrar   

 (1)  Where a party serves a subpoena upon a person to produce a 

document and that person does not object to the production thereof to 

the court or to its being made available by the court for inspection by 

a party, the person serving the subpoena may arrange with that person 

that the document be sent or delivered to the registrar.  

 (2)  Where such an arrangement is made, the person shallð 

 (a) post the document to the registrar so as to reach him or her 

before the day specified in the subpoena; or  

 (b) deliver the document to the registrar before that day; 
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together with, in either case, the subpoena or a copy thereof or a 

schedule giving brief particulars of the document and containing an 

adequate reference to the proceedings in which the subpoena was 

issued and the name and address of the person producing the 

document.  

 (3)  Upon receipt of a document produced in accordance with subrules (1) 

and (2), the registrar shall notify the party on whose behalf the 

subpoena was issued or his or her solicitor that he or she has received 

a document from the person to whom the subpoena was addressed.  

 (4)  Where a person served with a subpoena to produce a document 

objects to the production thereof to the court or to its being made 

available by the court for inspection by a party, he or she shall not 

produce that document to the registrar in accordance with this rule, 

but shall answer the subpoena by attending the court at the time and 

place specified in the subpoena and make his or her objection to the 

court.  

 (5)  The registrar shall not, without the leave of the court, allow a 

document produced to him or her in accordance with this rule to be 

inspected by any party or person, but shall arrange for the document 

to be available at the hearing for which it is required.  

 (6)  The production of documents to the registrar in accordance with this 

rule and pursuant to an arrangement with the party who has issued a 

subpoena shall be a sufficient answer to the subpoena, and shall be 

treated as being in obedience thereto.  

 (7)  A subpoena to produce a document shall have endorsed thereon or 

annexed thereto a written statement commencing with the words 

óorder 39, rule 33A (1) to (6), of the Supreme Court Rules are as 

followsðô and followed by the text of subrules (1) to (6).  

 (8)  Subrule (7) does not apply in any case where it is intended that the 

procedure provided for in this rule is not to be followed. 
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Division 39.7 Perpetuating testimony 

34  Action to perpetuate testimony   

 Any person who would, under the circumstances alleged by him or 

her to exist, become entitled, upon the happening of any future event, 

to any honour, title, dignity, or office, or to any estate or interest in 

any property, real or personal, the right or claim to which cannot by 

him or her be brought to trial before the happening of such event, may 

commence an action to perpetuate any testimony which is or may be 

material for establishing such right or claim.   

35  Where Crown interested   

 In all actions to perpetuate testimony touching any honour, title, 

dignity, or office, or any other matter or thing in which the Crown has 

or may have any estate or interest, the Attorney-General may be made 

a defendant, and in all proceedings in which the depositions taken in 

any such action, in which the Attorney-General was so made a 

defendant, may be offered in evidence, such depositions shall be 

admissible notwithstanding any objection to such depositions upon 

the ground that the Crown was not a party to the action in which such 

depositions were taken.   

36  Action necessary   

 Witnesses shall not be examined to perpetuate testimony unless an 

action has been commenced for the purpose.   

37  Not to be entered for trial   

 An action to perpetuate the testimony of witnesses shall not be 

entered for trial.  

Division 39.8 Disclosure of expertsô reports and 
hospital reports 

45  Application   

 The rules contained in this division applyð 
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 (a) to proceedings in the court in which a claim is made for damages 

for personal injuries or in respect of the death of a person; and  

 (b) to any other proceedings in which the court may at any time on 

the application of a party or on its own initiative direct that they 

shall apply.   

46  Service of expertsô reports and hospital reports 

 (1) Unless the court otherwise orders, 56 days before the date fixed for 

determining the trial date the plaintiff, and 49 days before that date 

each other party, shall serve expertsô reports and hospital reports on 

parties to the proceedings who have an address for service.  

 (2)  Any report which becomes available after the date specified in 

subrule (1) andð 

 (a) is purely responsive to another report served pursuant to this 

rule; or  

 (b) serves only to update a report previously served;  

shall be served on the parties referred to in rule 45 within 3 working 

days of its receipt by the party who commissioned it.   

47 Evidence of expert to be covered by expertôs report 

 (1) Except with the leave of the court or by consent of the parties, the oral 

evidence in chief of any expert is not admissible unless that evidence 

is covered by the expertôs report served in accordance with rule 46. 

 (2)  For the purposes of subrule (1) evidence is covered by a report if the 

report contains the substance of the matters sought to be adduced in 

evidence.   

48 Expertôs reports admissible as evidence of facts 

Where an expertôs report or hospital report is served in accordance 

with rule 46 or an order made under that rule or the parties give their 

consent, the report is admissible as evidence of the authorôs opinion 

and, where the authorôs direct oral evidence of a fact upon which the 

opinion was formed would be admissible as evidence of that fact 

without further evidence, oral or otherwise, the report is admissible 

as evidence of that fact.   
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49 Attendance of experts and tender of expertsô reports 

 (1) Unless the court otherwise ordersð 

 (a) a party may in any case, where the court fixes a hearing date, not 

later than 49 days before the date fixed for trial require the 

attendance for cross-examination of the expert;  

 (b) a party who is served with an expertôs report may tender that 

report.  

 (2)  Where the attendance of an expert is required under subrule (1), his 

or her report shall not be tendered or otherwise used unless the expert 

attends or is dead or the court grants leave to use it.  

Division 39.9 Evidence of expert witnesses 

49A  Application of div 39.9 

 (1) This division applies if 2 or more parties to an action call, or intend 

to call, expert witnesses to give opinion evidence about the same, or 

a similar, question. 

 (2)  This division does not apply to expert evidence to be given before a 

jury. 

49B Court may direct manner that experts give evidence 

 The court may, on its own initiative or at the request of a party, 

directð 

 (a) that the expert witnesses confer; or 

 (b) that the expert witnesses produce for the courtôs use a document 

identifyingð 

 (i) the matters and issues about which their opinions agree; 

and 

 (ii ) the matters and issues about which their opinions differ; or  

 (c) thatð 

 (i) the expert witnesses give evidence at the trial after all or 

certain factual evidence relevant to a question has been 

given; and 
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 (ii ) each party intending to call 1 or more expert witnesses 

close the partyôs case in relation to a question, subject only 

to presenting the evidence of the expert witnesses later in 

the trial; or 

 (d) that, after all or certain factual evidence has been given, a party 

who called an expert witness file and serve on each other party 

an affidavit or statement by the expert witness statingð 

 (i) whether the expert witness adheres to any opinion given 

earlier; or 

 (ii ) whether, in light of factual evidence given at the trial, the 

expert witness wishes to modify any opinion given earlier; 

or 

 (e) thatð 

 (i) each expert witness be sworn one immediately after 

another; and 

 (ii ) when giving evidence, an expert witness occupy a position 

in the courtroom (not necessarily in the witness box) that 

is appropriate to the giving of evidence; or 

 (f) that each expert witness give an oral explanation of his or her 

opinion, or opinions, on a question; or 

 (g) that each expert witness give his or her opinion about the 

opinion, or opinions, given by another expert witness; or 

 (h) that the expert witnesses be cross-examined, or re-examined, in 

a certain way or sequence, including, for example, by putting to 

each expert witness, in turn, each question relevant to one 

subject or issue at a time, until the cross-examination, or re-

examination, of all the witnesses is finished. 
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Division 39.10 Matters arising under the Evidence 
Act 1995 (Cwlth) 

50  Evidence of previous representation 

 (1)  In this rule: 

notice of intention to adduce evidence of previous representation 

means a notice under the Evidence Act 1995 (Cwlth),  

section 67 (1). 

 (2)  A notice of intention to adduce evidence of previous representation 

shall be in accordance with schedule 1, form 49. 

 (3)  A notice of intention to adduce evidence of previous representation 

may be accompanied by an affidavit setting out the evidence of the 

previous representation. 

 (4)  Compliance with subrule (2) may be dispensed with in whole or in 

part if the court thinks fit. 

51  Objection to hearsay evidence 

 (1)  In this rule: 

notice of objection to tender of hearsay evidence means a notice 

under the Evidence Act 1995 (Cwlth), section 68 (2). 

 (2)  A notice of objection to tender of hearsay evidence shall be in 

accordance with schedule 1, form 49A. 

 (3)  Compliance with subrule (2) may be dispensed with in whole or in 

part if the court thinks fit. 

52  Tendency evidence 

 (1)  In this rule: 

notice of intention to adduce tendency evidence means a notice 

under the Evidence Act 1995 (Cwlth), section 97 (1). 

 (2)  A notice of intention to adduce tendency evidence shall be in 

accordance with schedule 1, form 49B. 

 (3)  Compliance with subrule (2) may be dispensed with in whole or in 

part if the court thinks fit. 
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53  Coincidence evidence 

 (1)  In this rule: 

notice of intention to adduce coincidence evidence means a notice 

under the Evidence Act 1995 (Cwlth), section 98 (1). 

 (2)  A notice of intention to adduce coincidence evidence shall be in 

accordance with schedule 1, form 50. 

 (3)  Compliance with subrule (2) may be dispensed with in whole or in 

part if the court thinks fit. 
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Order 39A Exhibits, documents and 
objects 

     

1 Meaning of person named and subpoena document or 
object 

 In this order: 

person named, in relation to a subpoena, means the person to whom 

the subpoena is addressed. 

subpoena document or object means a document or object, produced 

in a proceeding because of a subpoena, by a person who is not a party 

to the proceeding. 

2 The clerk at the proceeding 

 The clerk at a proceeding is the person appointed by the court to be 

the clerk. 

3 Record 

 (1)  The clerk at a proceeding must keep a record of the proceeding in the 

way required by the registrar. 

 (2)  The clerk mustð 

 (a) take charge of a document or object that is an exhibit in the 

proceeding; and 

 (b) mark or otherwise label each exhibit so the exhibit has a 

unique identifier in a sequence of consecutive identifiers 

allocated to the exhibits of the party that put it into 

evidence; and 

 (c) prepare a list of the exhibits for the proceeding that 

showsð 

 (i) the party that put the exhibit into evidence; and 

 (ii ) if the exhibit was produced because of a subpoenað

the name of the person named in the subpoena. 

 (3)  The list of exhibits forms part of the record of the proceeding. 
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 (4)  Unless the court orders otherwise, the clerk may treat 2 or more 

documents as a single exhibit. 

4 Custody of exhibits after proceedings 

 (1)  Unless the court orders otherwise, the clerk at the proceeding must 

keep exhibits in a proceeding for 21 days after judgment is given in 

the proceeding. 

 (2)  However, the clerk may give the exhibits to the registrar to be kept 

and dealt with under these rules and the Federal Court Rules. 

5 Duty of parties to claim exhibits 

 (1)  The party that put an exhibit into evidence in a proceeding must apply 

to the registrar for the return of the exhibit as soon as practicable 

afterð 

 (a) if an appeal is begun in relation to the proceeding within the 

appeal periodðthe appeal is disposed of; or 

 (b) if an appeal is not begun in relation to the proceeding within the 

appeal periodðthe end of the appeal period. 

 (2)  If the registrar has the exhibit, the registrar must give it to the 

applicant or, if the exhibit belongs to a person who is not a party and 

the application asks for it to be given to the person, to that person. 

 (3)  Subject to these rules and the Federal Court Rules, if the registrar 

does not have the exhibit, the registrar must get the exhibit and give 

it to the applicant or, if the exhibit is a subpoena document or object 

produced by a person who is not a party and the application asks for 

it to be given to the person, to that person. 

 (4)  Unless the court orders otherwise, if a party does not apply for the 

return of an exhibit (other than a subpoena document or object) put 

into evidence by the party, the registrar must give the exhibit to the 

party. 

 (5)  If a party applies for and is given a subpoena document or object, the 

party must return the document or object to the person named in the 

subpoena. 
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 (6)  This rule does not require a party to apply for the return of a subpoena 

document or object. 

 (7) In this rule: 

appeal period, in relation to a proceeding, means 21 days after 

judgment is given in the proceeding. 

6 Return of document or object produced on subpoena 

 (1)  At the end of the hearing of a proceeding, the party that issued the 

subpoena for a subpoena document or object that was not put into 

evidence in the proceeding as an exhibit must return the document or 

object to the person named in the subpoena as soon as possible. 

 (2)  Subrule (1) applies to a document or object whether or not it was 

marked for identification. 

 (3)  The registrar must give a subpoena document or object for a 

proceeding (other than a document or object mentioned in subrule 

(1)) to the person named in the subpoena as soon as practicable 

afterð 

 (a) if an appeal is begun in relation to the proceedingðthe appeal 

is disposed of; or 

 (b) if there is no appealðthe end of 21 days after judgment is given 

in the proceeding. 

7 Requirement to give or send exhibit 

 If the registrar is required under this order to give an exhibit 

(including a subpoena document or object) to a person, the registrar 

must give or send the exhibit to the person in a way that seems 

reasonable to the registrar. 

8 Power to lend documents and objects 

 The registrar may lend a person a document or object that the registrar 

has in relation to a proceeding, whether or not the document or object 

is an exhibit (produced on subpoena or otherwise), ifð 

 (a) the person undertakes in writing to return the document or object 

to the registrar quickly if asked to do so by the registrar; and 
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 (b) the registrar is satisfied that the person can and will comply with 

the undertaking. 
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Order 40 Affidavits  

Division 40.1 Affidavits generally 

1  Title of affidavit   

 (1)  Subject to subrules (2) and (3), an affidavit in a proceeding shall be 

entitled in that proceeding and bear the number (if any) of that 

proceeding.  

 (2)  Where a proceeding is entitled in more than 1 matter, it shall be 

sufficient to state the first matter followed by the words óand other 

mattersô, and where a proceeding is entitled in a matter or matters and 

between parties, that part of the title which consists of the matter or 

matters may be omitted.  

 (3)  Where there are more plaintiffs than 1, it shall be sufficient to state 

the full name of the first followed by the words óand othersô, and 

similarly with respect to defendants.  

 (4)  The costs occasioned by unnecessary prolixity in a title shall be 

disallowed by the taxing officer.   

2  Form of affidavit   

 (1)  An affidavit shall be expressed in the first person and shall stateð 

 (a) the address of the deponent and his or her occupation or, if he or 

she has none, his or her description; and  

 (b) if he or she is, or is employed by, a party to the proceeding in 

which the affidavit is to be used, that fact.  

 (2)  An affidavit shall be divided into paragraphs numbered 

consecutively, each paragraph being as far as possible confined to a 

distinct portion of the subject.  

 (3)  Sums of money, numbers and references to the days of the months, 

and references to years, in dates shall be expressed in figures and not 

in words.  

 (4)  There must appear on the first page of an affidavit the name of the 

deponent, the date on which it was taken and the party on whose 

behalf it is filed.  
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 (5)  Costs shall not be allowed for an affidavit or part of an affidavit 

substantially departing from this rule.   

3  Contents of affidavit   

 (1)  An affidavit shall, except as provided by subrule (2), be confined to 

such facts as the witness is able of his or her own knowledge to prove.  

 (2)  An affidavit for use in interlocutory proceedings may contain 

statements of information and belief with the sources and grounds of 

that information and belief.  

 (3)  Costs shall not be allowed for an affidavit or part of an affidavit which 

unnecessarily sets forth matters of hearsay, argumentative matter or 

copies of or extracts from documents.   

4  Annexures and exhibits   

 (1)  A document to be used in conjunction with an affidavit shall, where 

convenient, be annexed to the affidavit.  

 (2)  Where annexure is inconvenient, the document may be made an 

exhibit to the affidavit.  

 (3)  Instead of making a document an annexure or an exhibit to an 

affidavit, the relevant portion of the document may be included in the 

body of the affidavit and the party filing the affidavit shall in that case 

produce the document whenever the affidavit is used.  

 (4)  An exhibit to an affidavit shall be identified by a certificate of the 

person before whom the affidavit is taken.   

 (5) The certificate shall be entitled in the same manner as the affidavit.   

5  Taking of affidavit   

 (1)  An affidavit shall be signed by the deponent and the jurat, duly 

completed, shall be signed by the person before whom it is taken.  

 (2)  The place where the affidavit is taken and the title of the person before 

whom it was taken shall be stated in the jurat.  

 (3)  When a deponent does not take an oath, the form of jurat shall be 

varied and the necessary alterations made so as to conform with the 

solemn affirmation or declaration of the deponent.   
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6  When affidavit may be taken   

 An affidavit for use in a proceeding may be taken before or after the 

commencement of the proceeding.   

7  Affidavit by 2 or more deponents   

 Where an affidavit is made by 2 or more deponents, the names of the 

persons making the affidavit shall be inserted in the jurat except that, 

if the affidavit is sworn, affirmed or declared by both or all the 

deponents at the same time before the same person, it shall be 

sufficient to state that it was sworn, affirmed or declared by both, or 

all, of the óabovenamedô deponents.   

8  Affidavit by illiterate or blind person   

 (1)  Where it appears to the person before whom an affidavit is taken that 

the deponent is blind or illiterate or for any other reason is unable to 

read the affidavit for himself or herself, the person before whom the 

affidavit is taken shall certify in or below the jurat thatð 

 (a) the affidavit was read in his or her presence to the deponent; and 

 (b) the deponent seemed to understand it; and  

 (c) the deponent made his or her mark or signature in the presence 

of that person.  

 (2)  Where it appears to the court that the deponent of an affidavit is blind 

or illiterate or for any other reason is unable to read the affidavit for 

himself or herself, the affidavit shall not be used in evidence without 

such a certificate unless the court is satisfied that the affidavit was 

read to the deponent and that he or she appeared to understand it.   

9  Affidavit by person unable to understand English   

 (1)  Where it appears to the person before whom an affidavit is taken that 

the deponent is unable to understand the affidavit when read to him 

or her in English, the person before whom the affidavit is taken shall 

certify in or below the jurat that an interpreter, whose name and 

address is stated in the certificate, swore, affirmed or declared before 

him or herð 




